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Employers Can Breathe Easier When Using Third-Party
Investigators to Investigate Employee Misconduct

Employers sometimes call upon a third-party investigator, often a law
firm or investigative service, when they need help investigating a particularly
sticky personnel issue, such as a serious sexual harassment claim or
allegations against a company officer or executive. However, as a result of a
1999 opinion issued by the Federal Trade Commission, many employers felt
compelled to comply with the notice and consent requirements of the Fair
Credit Report Act (“FCRA?”) prior to allowing a third party to conduct an
investigation into an employee’s alleged misconduct. Compliance with the
FCRA's notice and consent requirements meant that the employer had to
notify the employee accused of misconduct and obtain permission from him
or her prior to allowing a third-party to investigate and create a “consumer
report” regarding the employee’s alleged misconduct. Fortunately, the
recently enacted Fair and Accurate Credit Transactions Act of 2003
(“FACT”) amends FCRA's definition of a “consumer report” to exclude
communications made to an employer in connection with an investigation of
suspected misconduct relating to employment or compliance with federal,
state or local laws and regulations or pre-existing written employer policies.
But, if any adverse employment action is taken as a result of the third party
investigator’s report, the employer is required to provide to the employee a
summary consisting of the nature and substance of the report after taking the
adverse action.

As a result of FACT, employers can breathe easier when using third-
party investigators to investigate employee misconduct such as harassment,
discrimination, or embezzlement. The use of a third-party to investigate
often is advantageous because the investigator can provide expertise on a
subject matter and generally has more training and experience in deciding
which questions to ask, how to properly document the investigation, and
how to make credibility decisions. The use of third-party investigators also
provides for a level of impartiality that may be absent with an internal or in-
house investigation and that may be persuasive to a jury deciding whether
the employer responded appropriately to the matter.
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No representation is made that the quality of legal services to be performed is
greater than the quality of legal services performed by other lawyers.
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