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DOL PROVIDES GUIDANCE ON DEFINING “VOLUNTEERS”

When an employee “volunteers” to perform charitable work in addition to his or her
normal duties, employers are faced with issues such as whether the time spent performing the
charitable work constitutes compensable hours worked for the employer under the Fair Labor
Standards Act (“FLSA”), and whether employees may be paid a stipend for their charitable
contributions without the stipend being considered as wages. Recently, the Department of Labor

issued opinion letters that provide guidance on these issues.

General Factors to Determine Volunteer Status

Volunteer work that is conducted outside the employee’s normal hours and is different
from the employee’s normal duties will not be counted as compensable time worked by the
employee. Conversely, if the volunteer work is conducted during the employee’s normal business

hours or is substantially similar to the employee’s usual duties, the time is compensable.

In addition, the “volunteer” status of an employee is conditioned on these factors: (a)
whether the employer unilaterally converted the employee to volunteer status for the period of
time in order to avoid minimum wage or overtime requirements; (b) whether the employee
volunteered for civic, charitable, or humanitarian reasons without promise, expectation or receipt
of compensation; and (c) whether the employee performed the services freely and without

coercion, direct or implied from the employer.
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The FLSA permits an employer to pay an employee a nominal fee or stipend for volunteer

Nominal Fees or Stipends

work, as long as the fee or stipend is not a “substitute for compensation” or “tied to productivity.”
If the fee varies depending on the amount of time spent by the employee performing the
charitable activity or the success or failure of the charitable activity, then the fee is more likely to
be viewed as “tied to productivity.” In order to be considered a nominal fee or stipend, the fee

should be at least 20% less than the cost of hiring someone to perform the same activity.

For further information, please feel free to contact us.
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The Labor & Employment Bulletin is published as an informational resource for clients and friends of
Balch & Bingham, LLP. It is not a solicitation to perform legal services. No representation is made
that the quality of legal services performed by Balch & Bingham LLP is greater than the quality of legal
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