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DEPARTMENT OF LABOR REVIEW BOARD ISSUES
SIGNIFICANT RULING ON SOX RETALIATION

In its first significant ruling on whistleblower retaliation claims under the Sarbanes-Oxley
(“SOX”) Act, the Department of Labor’s Administrative Review Board overturned an
administrative law judge (“AL]J”) decision by broadly interpreting SOX. The decision, which
reinstated the claim of a vice president of a subsidiary of a publicly held Texas company,

provides important guidance on several previously-unsettled issues.

In Klopfenstein v. PCC Flow Technologies Holdings, Inc., ARB Case No. 04-149 (May 31,
20006), the AL] had dismissed the case in part because Klopfenstein worked for a privately owned
subsidiary and did not name the publicly traded holding company as a defendant. The Board
held that it was sufficient for Klopfenstein to sue at least one respondent who is covered under
the Act as an “officer, employee, contractor, subcontractor, or agent” of such a company. The
Board then clarified that the privately-owned subsidiary could be sued as an “agent” of a publicly-
traded company. Unlike most traditional employment law claims, the Board also allowed claims

against the individual officers involved in the termination decision to go forward.

Another significant ruling by the Board involved the definition of “protected activity”
under SOX. The Board disagreed with the arguments of the AL] and the defendant, that activity
is protected only when the complainant is the first to raise the issue, or when the
communications relate to published information, or when the complainant believes he is

reporting an actual “fraud.” Instead, the Board ruled that “SOX protection applies to the
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provision of information regarding not just fraud,” but also information relating to any “violation

of ... any rule or regulation of the Securities and Exchange Commission.”

The Board then clarified the employee’s burden of proof with regard to retaliatory intent.
According to the Board, the discharged employee is required to show only that his
whistleblowing activity was “a contributing factor” in the decision to terminate his employment.
The Board rejected the employer’s arguments that the whistleblowing activity must have been

” «

the “primary,” “predominant,” or even a “significant” factor.

The Board’s decision could make it easier for employees to prevail in SOX whistleblower
claims, and could provide support for suing additional defendants who were merely acting as
“agents” for a publicly traded corporation. Because of this, employers should treat complaints of
accounting irregularities seriously, and should make sure that they are aware of the SOX

whistleblower protection provisions.

Please feel free to contact us for further information on how to prevent and defend SOX

retaliation claims.

LEARN MORE
About SOX Whistleblower Claims,
and much more, at Balch &
Bingham’s 2006 Labor and
Employment Seminars:
Birmingham, AL: September 28-29
Biloxi, MS: October 26-27
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