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The Alabama Supreme Court Defines the Statute of
Limitations for Alabama Age Discrimination in Employment

Act Cases
On April 2, 2004, the Alabama Supreme Court clarified the time

limits within which an employee must file a claim under the Alabama Age
Discrimination in Employment Act, Ala. Code § 25-1-20 et seq.
(“AADEA”). When the Alabama Legislature enacted the AADEA, it did
not include a specific statute of limitations, but instead adopted the statutes
of limitations authorized by the federal Age Discrimination in Employment
(except that a plaintiff is not required to file an EEOC charge prior to filing
suit under the AADEA). Ala. Code § 25-1-29. Based on this confusing
language in the AADEA, various state trial courts and federal courts have
applied at least four different limitation periods for AADEA claims, running
the gamut from 90 days to two years.

In Byrd v. Dillard’s, Inc., No. 02-14145, the Alabama Supreme Court
resolved the issue by requiring a plaintiff to meet either of the following two
time limits:

(1) A plaintiff can file an AADEA claim in state court within 180

days from the occurrence of the alleged unlawful practice; or

(2) A plaintiff can file a charge with the EEOC within 180 days from
the occurrence of the alleged unlawful practice and then, after receiving
notice that the EEOC has dismissed the charge, must file the AADEA claim
in the state court within 90 days.

What does this mean for employers who are waiting to see if an
employee will sue them for age discrimination under either the AADEA or
the federal age discrimination law? If 180 days expire without the employee
filing either an EEOC charge or a lawsuit under the AADEA, then the
claim is time-barred absent some type of tolling of the statute of limitations.
If an EEOC charge is filed within 180 days of the applicable adverse
employment action, then the employer will have to wait until 90 days after
the employee’s receipt of a Notice of Right to Sue from the EEOC before the
limitation period expires under both the AADEA and the federal age
discrimination law.
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Age discrimination claims continue to be dangerous for employers,
especially during reductions-in-force. An employer who plans to take any
adverse action against an employee who is 40 years or older should:
create and maintain proper documentation evidencing the legitimate, non-
discriminatory reasons for the action; (2) avoid making any age-related
comments in the workplace; (3) ensure its policy against age discrimination
is current; and (4) if a release will be obtained from the employee, follow the
requirements of the Older Workers Benefits Protection Act.

(1)
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No representation is made that the quality of legal services to be performed is
greater than the quality of legal services performed by other lawyers.
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