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REVIEW & OUTLOOK

Alabama North

{ exas, Georgta and even Mississippi have
all passed tort reform to improve their
economies and stop the exodus of doe-
tors, But now bidding to take their placeas a fa-
“vorite trial lawyer des- .
tination is the previ- |

ously sensible state of
Wisconsin, led by its [
Supreme Court.

In a pair of rulings last month, the court
tossed out the state’s cap on noneconomic darm-
ages in medical malpractice cases, and it

" blessed a theory of lead paint litigation that
will soon have every trial lawyer in America de-
scending on the state and posmg as a cheese-
head.

On medical liahility, the four judges toppled
what had been a highly successful medical lia-
bility reform passed by the state legislature in

- 1995. That law had established a $350,000
cap—$445,775 today as adjusted for infla-

" tion—on noneconomic damages, which are the
intangible, unquantifiable damages such as
mental distress or pain and suffering. Recent
studies have shown that these are the damages—
comprising more than 70% of malpractice
awards—that tend to drive up insurance rates
and drive doctors to other states.

The 4-3 court majority.offered the highly cre-

ative judgment that caps on such damages are

* “patently arbitrary” with “no rational relation-

ship to a legitimate government interest.” But

if discouraging frivolous legal claims to make

health care more affordable and available for

- regular citizens isn’t “a legitimate government

interest,” we'd like to know what is. Illinois

- Governor Rod Blagojevich is about to sign a

.$500,000 cap on such damages precisely to stop

the flight of doctors out of that state—and into
places such as Wisconsin.

- A day after this disaster, the court doubled
its damage with its 4-2 lead paint ruling. The

court ruled that a Milwaukee teenager suffer-

Wisconsin puts out the welcome
mat for trial lawyers.

ing mild retardation may sue a group of compa-
nies that processed a pigment formerly used in
some paints called white lead carbonate. The
plalntlff may have ingested it as a child,
though his attorneys
- couldn’t say for cer-
tain.. '
Nor could they say
when the white lead
carbonate he may or may noi have ingested
was manufactured, or what company manufac-
tured it in the first place. But the companies un-
der suit, or their predecessors, processed some
variety of -the pigment—there are three—at-
some point in the past; and for this the court
ruled that they could have collectively contrib-
uted to the risk that somebody, somewhere,.
might be affected by somebody else’s end prod-
uet.

This decision is the first of its kind in the
country and establishes & darigerous prece-
dent. It dispenses with the traditional legal
standard for torts—which is to establish actual
conmections between wrongdoing and injury— .
and replaces it with a chain of speculation and

‘conjecture, making it all but impossible for a

company to exculpate itself. In short, the deci-

.sion gives defendants every incentive to settle

rather thanrisk a trial, rigging the system in fa-
vor of the triallawyers: There’s every reason to
believe those same lawyers will try to export
this same unfair theory to other states.

The dual rulings pose a challenge to Wiscon-
sin’s politicians, who have essentially been

‘overruled by a four-person judicial legislature.

GOP Congressman Mark Green is already mak-
ing this part of his campaign for Governor,
while Democratic Governor Jim Doyle has yet
to make a firm public statement. The implica-

tions for Wisconsin’ s economy, which depends

both on health care and manufacturing, are
enormous. The last thing Wisconsin needs is a
reputation as a cold-weather Alabama.
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E_QNot Wisconsin South

I'respectfully disagree with.your Aug. .

9 editorial about some punitive damage

rulings turning Wisconsin into an “Ala-.
bdma North.” The suggestion that Ala-

. bama is currently a haven for the big
| ‘money plaintiffs” bar is mistaken,

_During the earty 1990s, unlimited purii- -

tive damages. awards and nationwide
. class actions led your newspaper to label -

Alabama “tort hell.” This helped Jjump- "

. start a three-stage reform. -

First; the Alabama legislature capped

. Dunitive damages -in: 1999 . to “either -

$500,000 "or three time$ compensatory

. damages, whichever is greater, with a-
* lower cap for.small businesses. Second,
. Ihe legislature -sgverely restricted. class:

. action certifications.. Third, the people of

Alabama elected justices to the Supreme 1
Court -who, instead of striking down the

| legislature’s foft reform statutes, “have -

" rigorously enforced them. -

The tangible benefits of this reform

i _can be seen in multi-million dollar invest- |
. ments by Mercedes Benz, Toyota ‘and |

Hyundai in manufacturing plants in Ala-

- hama. These piants. and their suppliers

have brought good jobs and increased -
tax revenues to our sfate. o

. While Alabamia’s legal system is not
perfect; it has made so much progress in

- the last decade that it can no'longer be
I fairly compareéd to & wide-open punitive

- damages veniie |
~Alabama is open for business.

rettife Jike Wisconsin. Instead,

Ed R. Haden
Birminghom, dla.




