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No Comparison:  Barring Citizen 
Suits in Dual Enforcement Actions
Thomas R.H e a d , III and Je f f rey H.Wo o d

Roughly speaking, t h e re is no comparison—or is
t h e re?  This is one question pondered re c e n t l y
by federal courts in an attempt to formulate a
test for determining whether state water pollu-

tion control laws are comparable to the federal Clean Wa t e r
Act (CWA) for purposes of barring citizen suits. See McAbee
v. F o rt Pay n e,318 F.3d 1248 (11th Cir.2003)(adopting the
“ rough comparability” t e s t ) .Under the CWA , i n d ividuals or
groups of citizens may sue alleged violators in federal court
after providing the requisite notice to the U. S.E nv i ro n m e n t a l
P rotection Agency (EPA ) , the appro p riate state agency, a n d
the alleged violator. P ro blems arise when citizens bring ac-
tions against an alleged violator and the applicable state env i-
ronmental agency has already commenced an administrative
e n f o rcement action for the same alleged violations. In ord e r
to prevent the bu rden imposed by dual actions for the same
v i o l a t i o n s , Section 309(g) of the CWA , 33 U. S. C.§ §
1 3 1 9 ( g ) ( 6 ) , b a rs citizens from filing suit if, among other
t h i n g s , the state is diligently prosecuting an administrative
penalty action under a “State law comparabl e ” to the CWA ’s
a d m i n i s t r a t ive penalty prov i s i o n s . In addition to Section
3 0 9 ( g ) , t h e re are other statutory and extrastatutory bars to cit-
izen suits. These statutory bars have in some instances been
i n t e rp reted in widely disparate manners by the court s . Fo r
e x a m p l e, t wo circuit courts of appeal have recently re a c h e d
d i a m e t rically opposed interp retations of the meaning of
“ c o m p a r a bl e ” in the context of CWA citizen suits. C o m p a r e
McAbee v. F o rt Pay n e,318 F.3d 1248 (11th Cir. 2003) w i t h
L o ckett v.E PA, 319 F.3d 678 (5th Cir. 2 0 0 3 ) .

If there is one thing on which the courts do agre e,or at
least pay consistent lip service to, it is the underlying rationale
for citizen suits. The CWA contemplates that state and/or
federal agencies have pri m a ry enforcement authority and cit-
izen enforcement simply acts as a backstop to ensure adequate
e n f o rc e m e n t . See North & South Rivers Watershed Ass’n v.S c i t u-
a t e, 949 F.2d 552,555 (1st Cir. 1991) (stating,“The pri m a ry
function of the provision for citizen suits is to enable priva t e
p a rties to assist in enforcement efforts where Federal and
State authorities appear unwilling to act.” ) . The limitation on
citizen suits when the gove rnment is diligently pro s e c u t i n g
an action “suggests that the citizen suit is meant to s u p p l e m e n t
rather than to supplant g ove rnmental action.” G waltney of

S m i t h f i e l d , L t d . v. Chesapeake Bay Foundation, 484 U. S. 4 9 , 6 0
(1987) (emphasis added).

The CWA ’s legi s l a t ive history supports the notion that
citizen suits are only proper when the gove rnment has fa i l e d
to carry out its duties. “The Committee intends the gre a t
volume of enforcement actions [to] be brought by the State,”
and citizen suits are proper only “if the Fe d e r a l , S t a t e, a n d
local agencies fail to exe rcise their enforcement re s p o n s i b i l i-
t y.” S.RE P.NO. 9 2 - 4 1 4 , at 64 (1971), r e p rinted in 2A LE G I S L A-
T I V E HI S TO RY O F T H E WAT E R PO L L U T I O N CO N T RO L AC T

AM E N D M E N T S O F 1 9 7 2,at 1482 (1973). T h e re f o re,once the
g ove rnment is diligently prosecuting an action, the citizen
suit becomes unnecessary. See Scituate, 949 F.2d at 555 (citing
G wa l t n e y,484 U. S. at 60–61).

Generally speaking, federal env i ronmental statutes au-
t h o rize three types of citizen suits. F i rs t ,most env i ro n m e n t a l
s t a t u t e s , including Section 505(a) of the CWA ,33 U. S. C.
§ 1365(a), a l l ow “citizen enforcement actions,”which typically
state that any person may commence a civil action against any
p e rson alleged to be in violation of the statute, re g u l a t i o n s ,or a
p a rticular perm i t . These citizen enforcement actions empow-
er citizens with the ability to act as “ p rivate attorn eys general”
by supplementing gove rnment enforcement against violators .
S e c o n d ,m a ny federal env i ronmental statutes allow “ d e a d l i n e ”
or “ a c t i o n - f o rc i n g ” citizen suits, a u t h o rizing any person to file
suit to force a gove rnment official to perform a nondiscre-
t i o n a ry act or comply with a statutory deadline. S e e, e. g., 4 2
U. S. C.§ 7604(a). F i n a l l y, c e rtain env i ronmental law s , such as
Section 307(g) of the Clean Air Act (CA A ) , 42 U. S. C.§
7 6 0 7 ( b ) , a u t h o rize citizens to seek judicial rev i ew of the legal-
ity of agency actions. These “judicial rev i ew suits”b a s i c a l l y
supplement the judicial rev i ew provisions of the A d m i n i s t r a-
t ive Pro c e d u re A c t , 5 U. S. C.§§ 701–706.

O ver the first fifteen ye a rs of modern env i ro n m e n t a l
s t a t u t e s ,citizen groups we re re l a t ively successful in their en-
f o rcement initiative s ,especially when suing under statutes, l i ke
the CWA , that re q u i red dischargers to vo l u n t a rily re p o rt their
p e rmit violations. In fa c t ,by 1983,citizens we re pursuing more
C WA enforcement actions against alleged violators than EPA .
See RO B E RTV.PE R C I VA L E T A L. ,EN V I RO N M E N TA L RE G U L A-
T I O N:LAW,SC I E N C E,A N D PO L I C Y 1057 (3d ed.2 0 0 0 ) . As a re-
s u l t , d i s c h a r g e rs began looking more closely at the language of
the CWA citizen suit provisions to find inherent limits on the
ability of citizens to file enforcement actions,and over the fol-
l owing decade,c o u rts began to oblige by re c ognizing cert a i n
s t a t u t o ry “ b a rs ” to env i ronmental citizen suits. S p e c i f i c a l l y,w i t h
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respect to the Clean Water A c t , t h ree bars to citizen suits
e m e r g e d . F i rs t ,Section 309(g) bars citizen suits where the state
is diligently prosecuting an administrative penalty action under
“ c o m p a r a bl e ”state law. L i kew i s e,Section 505(b) of the CWA
b a rs citizen suits where,re g a rdless of whether comparable state
l aw is used, the state is diligently prosecuting a civil enforc e m e n t
action in court . L a s t , some courts have been willing to look be-
yond the statutes to the common law and will bar citizen suits,
under the doctrine of res judicata, if the state has prosecuted an
e n f o rcement action to a final ord e r.

While there are certainly other limitations on CWA citizen
s u i t s ,whether they be jurisdictional or otherwise, this article fo-
cuses on these three bars to citizen suits based on the state’s de-
cision to take its own enforcement action. In fa c t , at first glance,
it may appear that for purposes of barring citizen suits, little dif-
f e rence exists between administrative and civil enforc e m e n t . I n-
t e re s t i n g l y,h oweve r, the extent to which a discharger is shielded
f rom a CWA citizen suit often depends heavily on whether the
state pursued administrative enforc e m e n t ,with its comparabl e
state law re q u i re m e n t ,or pursued civil action,which imposes no
comparability re q u i re m e n t .

Comparability under Section 309

C WA § 309(g) precludes a citizen suit if  “a State has com-
menced and is diligently prosecuting an action under a State law
c o m p a r a ble to [CWA § 309(g)].”Absent any United States
S u p reme Court interp retation of the meaning of comparability,
l ower courts have issued va rying opinions on the extent to
which a state’s administrative penalty provisions must compare to
the CWA . In fa c t , in a matter of day s , t wo federal courts of ap-
peal recently issued entirely different interp retations of compara-
ble state law s . On Ja nu a ry 23,2 0 0 3 ,the Eleventh Circuit held
that A l a b a m a ’s water pollution control statute did not constitute
state law comparable to the CWA ’s administrative enforc e m e n t
p rovisions because A l a b a m a ’s program failed to provide adequate
p u blic part i c i p a t i o n . McAbee v.F o rt Pay n e,318 F.3d 1248 (11th
C i r.2 0 0 3 ) . One day later,h oweve r, the Fifth Circuit held that
L o u i s i a n a ’s water quality laws we re sufficiently similar to the
C WA to constitute comparable state law even though its publ i c
p a rticipation provisions we re no more substantial than A l a b a m a ’s
p rogr a m . L o ckett v.E PA,319 F.3d 678 (5th Cir.2 0 0 3 ) .

Anecdotal evidence suggests that the practical effect of the
E l eventh Circ u i t ’s ruling in Alabama was to discourage alleged
v i o l a t o rs from entering into administrative consent ord e rs with
state re g u l a t o rs , resulting in a sharp reduction in the amount of
penalties collected by the Alabama Department of Env i ro n m e n-
tal Management (ADEM) after the decision was handed dow n .
Because A D E M ’s only other altern a t ives are to either issue uni-
lateral ord e rs (which are often appealed to the circuit court) or
sue alleged violators in a court (which consumes more time and
re s o u rces than the administrative enforcement pro c e s s ) ,A D E M ’s
e n f o rcement efforts we re re p o rtedly hindered by the ru l i n g . I n
an effort to re s t o re the incentive for regulated industries to enter
a d m i n i s t r a t ive ord e rs , the Alabama legi s l a t u re responded to the
E l eventh Circ u i t ’s decision by amending the state’s env i ro n m e n-

tal enforcement statute to ensure comparability with the CWA .
In the ten ye a rs prior to the Eleventh and Fifth Circuit de-

c i s i o n s ,at least four other circuit courts interp reted the compara-
bility standard ,and out of these four decisions came two
t h e o ri e s . The first theory,adopted by the Firs t ,E i g h t h , and Sixth
C i rcuits looked to the “ overall re g u l a t o ry scheme”applied to the
s t a t e s ’clean water law s . See North & South Rivers Watershed A s s ’ n
v.Town of Scituate,949 F.2d 552 (1st Cir.1991) (considering Mass-
a c h u s e t t s ’clean water law s ) ;Arkansas Wildlife Fed’n v. ICI A m e ri c a s,
I n c.,29 F.3d 376 (8th Cir.1994) (considering A r k a n s a s ’c l e a n
water progr a m ) ;Jones v.City of Lakeland,224 F.3d 518 (6th Cir.
2000) (considering Te n n e s s e e ’s water quality law s ) . These circ u i t s
e s t a blished several cri t e ria for comparability,which re q u i red state
water quality laws to provide similar penalty-assessment prov i-
s i o n s , to prohibit the same violations,and to “ p rovide intere s t e d
citizens a meaningful opportunity to participate at significant
stages of the [administrative] decision-making pro c e s s .” A r k a n s a s
Wildlife Fed’n,29 F.3d at 381. The third cri t e ri o n , the public par-
ticipation re q u i re m e n t ,would prove to be the most controve rs i a l
aspect of comparability in 2003.

Of these three ru l i n g s ,only the Sixth Circuit held the state
e n f o rcement scheme to be incomparable to the CWA ,re a s o n i n g
that the Tennessee Water Quality Control Act lacked adequate
p u blic invo l vement because it did not re q u i re public notice of
h e a rings and failed to allow third parties to join enforc e m e n t
p ro c e e d i n g s . On the other hand, the First and Eighth Circ u i t s
found the re g u l a t o ry schemes at issue to be comparabl e. I n t e r-
e s t i n g l y,the Eighth Circuit held that the Arkansas clean wa t e r
p rogram was comparable to the CWA even though the A r k a n s a s
p rogr a m ,much like the Tennessee progr a m ,only gave citizens an
ex post fa c t o right to intervene and did not re q u i re public notice
or an opportunity to comment on the proceedings at any time.

The second theory,adopted by the Ninth Circ u i t , i m p o s e d
a more ri g o rous test for comparability. Instead of looking to the
e n t i re re g u l a t o ry scheme, the Ninth Circuit re q u i red that the
specific state enforcement provision at issue be comparable to
Section 309(g) of the CWA . See Citizens for a Better Env’t v.
Union Oil Co.,83 F.3d 1111 (9th Cir. 1 9 9 6 ) . Under this more
ri g o rous standard , the Ninth Circuit held that California had
not acted under comparable state law when,as part of a settle-
m e n t , it re q u i red an oil re f i n e ry to pay several million dollars for
clean water violations because the statute at issue did not con-
tain penalty provisions comparable to the CWA .

The Eleventh Circuit got its chance to rev i ew the compara-
bility issue when Kim McAbee—a ri p a rian landowner whose
p ro p e rty abutted a creek near the wa s t e - t reatment plant of Fo rt
Pay n e,Alabama—filed suit against the city for violations of its Na-
tional Pollutant Discharge Elimination System (NPDES) perm i t .
H oweve r,ADEM had already issued an administrative enforc e-
ment order fining the city $11,200 and re q u i ring it to publish gen-
eral information about the violations. In addition,a c c o rding to the
c i t y ’s brief filed with the Eleventh Circ u i t ,the compliance cost as-
sociated with the administrative consent ord e r,which included
re n ovating the wa s t e - t reatment plant,totaled more than $13 mil-
l i o n . N o n e t h e l e s s ,the district court held that McAbee’s citizen
suit was not precluded by the state’s enforcement action because
A l a b a m a ’s statutory scheme was not comparable to the CWA .
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On appeal, after deciding that the comparability standard
applies to the penalty, p u blic part i c i p a t i o n , and judicial rev i ew
p rov i s i o n s , the Eleventh Circuit contemplated “ w h e t h e r
c o u rts should (1) insist that each class of state-law prov i s i o n s
be roughly comparable to its corresponding class of federal
p rovisions or (2) perform a balancing test that compares the
overall effect of a state statutory re gime against the overall ef-
fect of the federal CWA .” M c A b e e, 318 F.3d at 1254. T h e
c o u rt rejected the second option,which it characterized as a
“ l o o s e ” and “ n e bu l o u s ” s t a n d a rd that would result in arbitrary
comparability determinations as judges attempted to “ we i g h
i n c o m m e n s u r a ble va l u e s .” I d. at 1255. I n s t e a d , the court
adopted the “ rough comparability standard ,” which it re a-
soned would provide more certainty by simply re q u i ring that
“each class of state-law provisions must be roughly compara-
ble to the corresponding class of federal prov i s i o n s .” I d . a t
1 2 5 5 – 5 6 . In other wo rd s , the “ ro u g h
comparability standard ” re q u i res a court
to compare each class of state law prov i-
sions (i.e. , penalty-assessment prov i-
s i o n s , p u blic participation prov i s i o n s ,
and judicial rev i ew provisions) to its
“federal analog u e.” I d . at 1256.

Analyzing the Alabama Water Po l-
lution Control Act (AW C PA) and the
Alabama Env i ronmental Management
Act (AEMA), the Eleventh Circuit re a-
soned that, even though A l a b a m a ’s
penalty provisions we re comparable to
the CWA , the state’s public part i c i p a-
tion provisions fell short of the federal
s t a n d a rd s . The court pointed to two
specific reasons for this conclusion.
F i rs t ,A l a b a m a ’s re g u l a t o ry scheme only
re q u i red public notice after the is-
suance of an enforcement ord e r. The CWA , on the other
h a n d , re q u i res public notice before the enforcement agency
issues a penalty ord e r. S e c o n d , the AEMA only gave ag-
gri eved parties fifteen days after the publication of new s p a-
per notice to request a hearing to contest a penalty
a s s e s s m e n t . A c c o rding to the Eleventh Circ u i t , this bri e f
time made requests for a hearing nearly impossibl e. In con-
t r a s t , the Clean Water Act allows thirty days after the is-
suance of an order for interested persons to request a
h e a ri n g . As a result of the discrepancies between A l a b a m a
and federal public participation prov i s i o n s , the Eleve n t h
C i rcuit held that the plaintiff ’s citizen suit was not pre c l u d-
ed by A D E M ’s enforcement action.

Only a day after the M c A b e e d e c i s i o n , the Fifth Circ u i t
held that Louisiana’s enforcement scheme was comparable to
the CWA despite the fact that Louisiana’s statute suffere d
f rom the same types of deficiencies that the Eleventh Circ u i t
found fatal to A l a b a m a ’s enforcement scheme. In L o ck e t t,a
group of pro p e rty ow n e rs brought an action against the V i l-
lage of Folsom for NPDES permit violations at the village’s
s ewage treatment fa c i l i t y. 319 F.3d 678. P rior to this law s u i t
being filed, the Louisiana Department of Env i ro n m e n t a l

Quality (LDEQ) issued a compliance order to the village and
assessed a $400,000 penalty. The district court dismissed the
l awsuit because LDEQ was diligently prosecuting an action
under comparable state law.

I m p o rt a n t l y, L o u i s i a n a ’s clean water enforcement statute
does not re q u i re LDEQ to provide public notice before issu-
ing any compliance order or penalty assessment. B roadly in-
t e rp reting comparability to give states flexibility to enforc e
the water quality law s , the Fifth Circuit reasoned that the e x
post fa c t o n a t u re of the public participation provisions in
L o u i s i a n a ’s statute was inconsequential because the public is
a l l owed to participate after the enforcement action. For ex-
a m p l e, the public may submit comments if the violator re-
quests a hearing to challenge the enforcement action.
L i kew i s e, the public may submit comments and demand a
h e a ring before LDEQ may enter a settlement with the viola-

t o r. F i n a l l y, an aggri eved person may
request a hearing to challenge an en-
f o rcement order after it is issued. In any
eve n t , the public is given no opport u n i-
ty to participate at any point prior to
the issuance of an enforcement ord e r.
Despite this statutory scheme,w h i c h
would certainly have failed under the
E l eventh Circ u i t ’s opinion in M c A b e e,
the Fifth Circuit apparently found it
sufficient that LDEQ made a list of ad-
m i n i s t r a t ive actions publicly accessibl e.

After the Eleventh Circ u i t ’s deci-
sion in M c A b e e,citizens we re no
longer precluded by CWA § 309(g)
f rom filing suit for alleged NPDES
p e rmit violations in Alabama even if
ADEM had already commenced an
a d m i n i s t r a t ive enforcement action

against the permittee for those same violations. As a re s u l t ,
the only viable mechanisms ava i l a ble to preclude duplicate
citizen suits in Alabama was for the state to issue appealabl e
unilateral ord e rs or file civil judicial actions, which essen-
tially eviscerated the efficiency benefits of administrative
e n f o rc e m e n t .

In an attempt to correct the deficiencies identified by
the Eleventh Circ u i t , the Alabama legi s l a t u re amended the
Alabama Env i ronmental Management Act in June 2003.
Fo remost among its purposes was to grant more meaningful
p u blic participation in the administrative enforc e m e n t
p ro c e s s . For instance, the amendments re q u i re public notice
of proposed administrative ord e rs , instead of post-issuance
p u blic notice of final ord e rs under the old prov i s i o n s . N o t
only is public notice provided “the old-fashioned way ”
t h rough newspaper publ i c a t i o n , but the amendments also
re q u i re public notice to be made ava i l a ble on A D E M ’s we b-
site and to be mailed to any person who signs up on a pub-
lic notice mailing list maintained by A D E M . S e e AL A. CO D E

§ 22-22A-5(18)a.
F u rt h e rm o re, the amendments provide the public with

the opportunity to comment on proposed ord e rs and to re-

The extent to which a 

d i s c h a rger is shielded from a

C WA citizen suit often depends

on whether the state pursued

administrative enforcement 

or civil action.
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quest a hearing with ADEM before an order is issued,
w h e re none existed before. If the information submitted in
s u p p o rt of the request for a hearing is deemed “ m a t e ri a l ”
and if a hearing may clarify issues raised in the comments,
ADEM may hold a heari n g , at which time persons subject
to the proposed ord e r, as well as persons who submitted
w ritten comments, can be heard and submit additional “ i n-
f o rm a t i o n ” to A D E M . H oweve r, the amendments make
clear that the pre-issuance hearing is not a “ f u l l - bl ow n ” ev-
i d e n t i a ry heari n g . After considering all ava i l a ble inform a-
t i o n ,ADEM may issue the order as pro p o s e d , issue a
modified ord e r, or withdraw the proposed ord e r. S e e AL A.
CO D E § 22-22A-5(18)a.

The amendments also re q u i re ADEM to provide wri t-
ten notice of the issuance of an order to persons who sub-
mitted written comments on the proposed ord e r. B e f o re
the issuance of an ord e r, p e rsons sub-
ject to the order and aggri eved pers o n s
who submitted written comments on
the proposed order are also, u p o n
p roper re q u e s t , entitled to a heari n g
b e f o re the Alabama Env i ro n m e n t a l
Management Commission. A g gri eve d
p a rties who participate in the heari n g
m ay seek judicial rev i ew in state court .
The pre- and post-issuance heari n g
o p p o rtunities provided by the amend-
ments closely reflect the hearing op-
p o rtunities in the CWA and thus
clearly meet the “ rough comparability”
s t a n d a rd adopted by the Eleventh Cir-
c u i t . In fa c t , the amendments to the
Alabama Env i ronmental Management
Act arguably provide more opport u n i-
ties for public participation than the
C WA . C o m p a r e AL A. CO D E § 22-22A-5(18)a with 33
U. S. C. § 1309(g)(4).

Depending on the approach adopted by the gove rn i n g
federal circuit court , states may need to evaluate the extent
to which their water quality enforcement schemes compare
to the CWA . For example, ex post fa c t o p u blic part i c i p a t i o n
fails to meet the Eleventh Circ u i t ’s test for comparability
but not the Fifth Circ u i t ’s standard . At stake are the state
e nv i ronmental agencies’ ability to coax alleged violators into
a d m i n i s t r a t ive ord e rs , regulated industri e s ’ d e s i re to avo i d
d u p l i c a t ive enforcement actions, and the publ i c ’s desire to
be invo l ved in the water quality enforcement pro c e s s .

With some circuits adopting a rough comparability
s t a n d a rd , o t h e rs adopting a more ri g o rous appro a c h , and still
o t h e rs , l i ke the Fifth Circ u i t , giving states flexibility in fa s h-
ioning an enforcement scheme, the definition of “ c o m p a r a-
b i l i t y ” will remain unre s o l ved unless the United States
S u p reme Court finally settles the matter. With no chance of
that happening (i.e. , none of the litigants in McAbee a n d
L o ck e t t petitioned the Supreme Court for rev i ew ) , i n d u s t ry
m ay remain we a ry of entering administrative ord e rs in states
with limited public participation in the enforc e m e n t

p ro c e s s . The Alabama legi s l a t u re may be leading the way,
h oweve r, to re s t o ring both the publ i c ’s pre rog a t ive to part i c-
ipate in water quality enforcement and the perm i t - h o l d e rs ’
shield from duplicative enforc e m e n t .

No Comparability under Section 505

E ven before courts re c ognized the “ c o m p a r a b i l i t y ”
issue under Section 309, d i s c h a r g e rs we re attempting to use
other provisions of the CWA to defend against citizen suits.
After repeated misfires at the lower court leve l , d i s c h a r g e rs
finally found an effective weapon in Section 505 of the
Clean Water A c t . That section, as the United States Supre m e
C o u rt re c ognized in G waltney of Smithfield Ltd. v. C h e s a p e a k e
B ay Foundation, 484 U. S. 49 (1987), b a rs citizen suits against

ongoing violations if EPA or the state
has “commenced and is diligently
p rosecuting a civil or criminal action”
in federal or state court .

I n t e re s t i n g l y,u n l i ke Section 309(g),
the citizen suit bar found in Section
505(b) does not re q u i re that the state en-
f o rcement action be conducted purs u a n t
to comparable state law. In other wo rd s , a
citizen suit is barred under Section
309(g) only if the state law used to en-
f o rce the administrative penalty is com-
p a r a ble to the CWA ;h oweve r,a citizen is
b a rred under Section 505(b) if the state
t a kes civil enforcement action re g a rd l e s s
of the comparability of the state law. T h e
underlying justification for this differe n c e
is found in the CWA ’s legi s l a t ive history ;
s p e c i f i c a l l y,when Congress amended the

C WA in 1987 to include administrative enforcement prov i s i o n s
of Section 309,it intended administrative penalties to be im-
posed for minor violations that did not wa rrant the time and
expense of a civil action. See S.RE P.NO.9 9 - 5 0 ,at 27 (1985).
N o n e t h e l e s s , to prevent states from using the administrative
penalty provisions to impose re l a t ively light punishments for re l-
a t ively egre gious env i ronmental violations,C o n gress allowe d
citizen suits to go forwa rd despite the issuance of administrative
penalties if the state enforcement provisions we re not compara-
ble to the CWA . As a re s u l t ,C WA citizen suits following civ i l
actions by a state agency are more likely to be barred than citi-
zen suits following administrative enforc e m e n t .

Res Judicata

F i n a l l y, a third bar to CWA citizen suits has emerged,
a rising not from the statute but from the common law. A s
p reviously discussed, if a state commences an action before
the citizen suit, then the citizen may be statutorily barre d
f rom maintaining the law s u i t . H oweve r, the statutory bar
m ay not apply when a citizen files a suit first and the state

I n d u s t ry may remain weary 

of entering administrative

o rders in states with limited

public participation in the 

e n f o rcement pro c e s s .
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subsequently commences an action, be it administrative or
j u d i c i a l , against the alleged violator. S e e, e. g. ,C i t i zens Legal
E n v t l .Action Network v. Premium Standard Fa rm s, I n c., N o.9 7 -
6 0 7 3 - C V- S J - 6 , 2000 WL 220464 at *2 (D. M o. Fe b. 2 3 ,
2000) (stating that the CWA precludes citizen suits only
“when the EPA or the re l evant state has commenced” an ad-
m i n i s t r a t ive penalty action, or civil or criminal action); but see
33 U. S. C. § 1319(g) (providing that the Section 309(g) bar
does not apply when a citizen suit is filed before the state or
E PA commences its administrative enforcement action).
Despite this hurdle to barring citizen suits, some courts have
applied the long-standing principle of res judicata ( a l s o
t e rmed “claim preclusion”) to bar citizen suits where the
state has brought a subsequent enforcement action to addre s s
the same alleged violations.

In general, res judicata b a rs a citizen suit if (1) an earlier
action resulted in a final judgment on the merits by a court
with proper juri s d i c t i o n ; (2) both suits invo l ved the same
cause of action; and (3) both suits invo l ved the same parties or
their priv i e s . See U. S. E PA v. City of Green Forest, 921 F. 2 d
1 3 9 4 , 1403 (8th Cir. 1 9 9 1 ) . In fa c t ,when courts have ad-
d ressed res judicata in the context of CWA citizen suits, t h e
discussion most often focuses on whether the gove rn m e n t
and citizen actions invo l ve the same issues and whether the
g ove rnment is in privity with the citizens.

For example, in City of Green Forest, the Eighth Circ u i t
held that res judicata b a rred a citizen suit where an EPA en-
f o rcement action resulted in a court - a p p roved consent decre e
even where EPA filed its action after the commencement of
the citizen suit. I d. S p e c i f i c a l l y, a citizen group filed suit
against Tyson Foods for va rious CWA violations. A few
months prior to the citizen suit’s trial date, the court approve d
a settlement agreement between EPA and Tyson Fo o d s , and as
a re s u l t , the citizen gro u p ’s CWA claims we re dismissed.
Reasoning that the consent decree constituted “final judg-
ment on the meri t s ” and that EPA was a “ p riv y ” of the citi-
zens (under the doctrine of parens patri a e,w h e re by the
g ove rnment brings an action on behalf of the citizens), t h e
c o u rt dismissed the citizen gro u p ’s CWA claims. I d . at 1404.
N o t a bl y,h oweve r, in C o m f o rt Lake Ass’n v. Dresel Contra c t i n g,
I n c., 138 F.3d 351 (8th Cir. 1 9 9 8 ) , the Eighth Circuit expre s s l y
limited the application of res judicata to “judicially approve d
consent decre e s ,” as in City of Green Forest, as opposed to “ a d-
m i n i s t r a t ive enforcement agre e m e n t s ,” stating that a mere
stipulation agreement without judicial approval is insufficient
to trigger res judicata.

On the other hand, in C i t i zens Legal Environmental A c t i o n
N e t w o r k,a Missouri federal court delved more deeply into the
violations cove red by a court - a p p roved consent decree than
the Eighth Circ u i t , holding that res judicata only barred claims
based on those “specific incidents” c ove red by the consent
d e c re e. 2000 WL 220464 at *17. In fa c t , a c c o rding to the
c o u rt , the citizen’s claims we re precluded only to the extent
that the consent decree addressed the same “ p a rticular fa c t s ,
upon a particular date, at a particular facility or fa c i l i t i e s , t h a t
violate a particular provision of law.” I d . T h u s ,while barri n g
claims based on the “ p recise violations” a d d ressed by the gov-

e rnment in a court - a p p roved consent decre e, res judicata d o e s
not preclude citizen groups from bri n ging different CWA
claims even if these claims could have been raised by the gov-
e rnment in its action. I d . at *7.

M o re ove r, u n l i ke the Eighth Circ u i t , the Missouri fed-
eral court reasoned that the citizen group was not in priv i t y
per se with the gove rnment based simply on the doctrine of
parens patri a e;r a t h e r, the citizen group is the “same part y ” a s
the gove rnment only as to those claims that the gove rn m e n t
has “diligently pro s e c u t e d .” I d . at *11. Citing H a rm o n
I n d u s. v. B r o w n e r, 191 F.3d 894 (8th Cir. 1 9 9 9 ) , w h e re the
Eighth Circuit held that the Resource Conservation and
R e c ove ry A c t ’s (RCRA) “in lieu of ” language pre c l u d e d
E PA from duplicating a state’s enforcement action, the court
explained that the CWA ’s language also determines whether
p a rties are identical or in privity for purposes of res judicata.
That is, u n l i ke the RCRA in H a rm o n, the CWA does not
p rovide that one particular party always re p resents the inter-
ests of another; i n s t e a d , the court examined whether the
g ove rnment had “diligently pro s e c u t e d ” the case. T h u s ,
under at least one court ’s determ i n a t i o n , the common law
bar of res judicata depends greatly on the re q u i rements of the
s t a t u t o ry bar. As a re s u l t , given this relationship between the
common law and statutory bars , the statutory concepts of
diligent prosecution and comparability may carry over into
the common law doctrine of res judicata. N o n e t h e l e s s , w h i l e
re l a t ively few cases actually address in detail the application
of this common law doctrine to the CWA , litigants have
m o re often than not been successful when employing res ju-
d i c a t a to bar citizen suits.

As a practical matter, the nature of res judicata as an affir-
m a t ive defense somewhat minimizes its effectiveness as a bar
to CWA citizen suits. For instance,Rule 8(c) of the Fe d e r a l
Rules of Civil Pro c e d u re lists res judicata as an affirm a t ive de-
fense that must be raised by the defendant in its answer to
the complaint. M o re ove r, as an affirm a t ive defense, the de-
fendant bears the bu rden of proof at trial to show that the
d o c t rine of res judicata p recludes the citizen suit. T h e re f o re,
u n l i ke the CWA statutory bars to a citizen suit that re q u i re
the plaintiffs to show that they satisfy the statutory re q u i re-
ments for bri n ging the citizen suit as a jurisdictional matter,
the common law bar of res judicata is a bu rden that must be
c a rried by the defendant.

In summary, t h e re is much to compare between the
s t a t u t o ry and common law bars to citizen suits. As explained
a b ove,whether a defendant may successfully raise a statutory
citizen suit bar often depends substantially on the juri s d i c t i o n
in which the violation takes place. Considerations of suffi-
cient notice,diligence of a state’s pro s e c u t i o n , and the compa-
rability of applicable state law each present opportunities for
c o u rts to delve into the appro p riate role for citizen-plaintiffs
in the CWA enforcement framewo r k . H oweve r, in the end, i f
c o u rts believe violations alleged in citizen suits have been (or
a re being) addressed by the state, t h ey will often try to find a
way to re s o l ve the issue in a way that re c ognizes the pri m a c y
of state enforcement re s p o n s i b i l i t i e s , even if it means looking
b eyond the statutory bars to the common law.

NR&E.Spring.04  5/20/04  11:21 AM  Page 61


