
The renaissance of U.S.
commercial nuclear power
Is it real, why did it happen and how
can it be sustained?  Part 2
By M. Stanford Blanton and K.C. Hairston

Part 1 of this article,
published in the Fall
2006 issue of Infra-

structure, discussed the
resurgence of interest in
nuclear plant licensing and
construction activity fol-
lowing a two-decade
slump in the aftermath of
TMI and Chernobyl. The
excellent economic and
safety performance of the
existing nuclear fleet, as
well as more predictable
and performance-based
regulatory oversight, pro-
vide the foundation for the

renewal of interest in constructing new nuclear plants. Notwith-
standing the recent flurry of activity, questions remain regarding
the sustainability of a commercial nuclear renaissance in the
United States. Additional factors contributing to the enthusiasm
of the U.S. energy companies about new nuclear plants, as well
as challenges that lie ahead, are addressed in Part 2. 

Improved licensing processes
Each nuclear power plant currently operating in the

United States was licensed under the NRC’s two-step licens-
ing process. Under this process, the NRC first issued a con-
struction permit to build a new plant and only after con-
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Chair’s column
By James F. Mauzé

Iam especially pleased with our publications, programs and
speakers this year. Our program chair, Walter Demond, has
done an outstanding job together with all of the chairs and

vice-chairs of our industry and practice committees who have
produced reports for distribution at the fall and spring meet-
ings of the Council, as well as the Section’s annual report.

Spring Program
On April 16, 2007, we held our Spring Program at the

Pepco Auditorium in Washington, D.C. “Regulation of Essential Industries: Nothing
Remains Quite the Same” featured top-level industry, government, and academic
speakers discussing the regulatory framework affecting the energy, water, and com-
munications industries. Notable speakers included Jeffrey S. Merrifield, commission-
er, U.S. Nuclear Regulatory Commission; Joseph T. Kelliher, chairman, Federal 
Energy Regulatory Commission; Cynthia Dougherty, director, U.S. Environmental
Protection Agency, and a panel on energy market manipulation. Our keynote
speaker was Christopher S. (Kit) Bond, fourth-term U.S. senator from Missouri, who
spoke on the war on terror post-9/11 and the growing energy crisis in America. We
had near-record attendance for a Section meeting and the audience added to the
program’s value by asking pertinent, meaningful questions.

Annual Meeting
I encourage Section members to attend the ABA Annual Meeting at the Four

Seasons Hotel in San Francisco, August 9–12, 2007. On Saturday, August 11, we will
sponsor a general counsel roundtable featuring senior legal officers from Section
industries who will discuss legal issues transcending the multiple industries repre-
sented by the Section and take questions from the audience.

On Sunday, August 12, we will cosponsor a panel of high-tech and communica-
tions industry representatives, regulators, and legislators. The topic will be the con-
vergence of technology, communications, and content in the 21st century and the
infrastructure and public policy needed to get there. We also will cosponsor a panel

Editor’s note
By Linda L. Randell

In this issue, we complete our look at the renewed interest
in developing nuclear generation in the United States. If you
missed Part 1 of Stanford Blanton’s and K.C. Hairston’s arti-

cle, you can catch up with it on the Section’s Web site:
www.abanet.org/pubutil/home. We also provide the introduction/overview to “Feds
and Fossils: Meaningful State Participation in the Development of Liquefied Natural
Gas,” the essay by Scott Zimmerman that won this year’s K. William Kolbe Law Stu-
dent Writing Award. The complete essay is available on the Section’s Web site. 

Infrastructure has addressed the Energy Policy Act of 2005 in previous issues.
Kenneth Driver’s article on the potential end to mandatory purchase obligations
under the Public Utility Regulatory Policies Act discusses yet another impact of
the 2005 legislation.

LexisNexis is the primary corporate 
sponsor of the Section of Public Utility,
Communications and Transportation Law. 

(continued on page 11)

(continued on page 11)
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An end to PURPA
mandatory 
power purchase
obligations?
By Kenneth B. Driver

On January 2, 2007, Federal Energy Regulatory
Commission (FERC or Commission) Order No.
688, entitled “New PURPA Section 210(m) Reg-

ulations Applicable to Small Power Production and
Cogeneration Facilities,” became effective. Order No.
6881 takes a significant step toward ending the obliga-
tion of public utilities under the Public Utility Regulato-
ry Policies Act of 1978 (PURPA)2 to purchase power
from cogenerators or small power producers (known as
qualified facilities or QFs) at avoided cost rates. The
Commission has paved the way for utilities in so-called
“Day 2” regional markets—Midwest ISO (Midwest Inde-
pendent System Operator Inc.), PJM (PJM Interconnec-
tion, L.L.C.), ISO-NE (ISO New England Inc.) and NYISO
(New York Independent System Operator)—to end 
their obligation to enter into new PURPA agreements
through straightforward filings at FERC. In the other
regions of the country, detailed rules of the road will
be developed through individual—and probably hotly
contested—filings.

The PURPA mandate
PURPA established a legal framework under which

public utilities were obligated to purchase power from
qualified facilities at a rate that would encourage such
QFs so long as the resulting rates (1) were just and rea-
sonable to the public utility’s electric consumers, (2) did

not discriminate against QFs, and (3)
did not exceed the incremental cost
to the electric utility of alternative
electric energy. 

The Commission established
technical criteria intended to identi-
fy facilities that were, in fact, the
types of cogenerators and small
power producers that Congress had
intended to encourage as QFs. In

Driver is a partner at Jones Day in Washington, D.C., where he represents
electric and natural gas utilities, most frequently in matters before the Federal
Energy Regulatory Commission, the United States Department of Transporta-
tion, and the appellate courts.  He can be reached at kbdriver@jonesday.com.

Kenneth B. Driver

general, a cogeneration facility is one that uses its fos-
sil fuel inputs to produce simultaneously both electrici-
ty and another form of useful energy, such as thermal
energy used in an industrial or commercial process. A
small power production facility is one that relies on
biomass, waste, or a renewable resource (such as
wind, solar or water power) to produce electric energy
so long as the facility’s power production capacity is
less than 80 MWs. 

In addition, PURPA required that the facility be
owned by persons “not primarily engaged” in the gen-
eration or sale of non-QF electric energy. FERC deter-
mined that a facility would fail this standard if more
than 50 percent of the equity interest in the facility was
held by electric utility or electric utility holding compa-
ny interests. If a facility met FERC’s technical and own-
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ership criteria, then the QF qualified for the benefits
PURPA extended to such facilities. 

These benefits were considerable. PURPA required
that electric utilities purchase electric energy from QFs,
interconnect with QFs, and sell electric energy to QFs.
FERC determined that the rate needed to encourage
QFs was the “avoided cost” rate. The avoided cost is
the cost to an electric utility of energy or capacity or
both that, but for the purchase from a qualifying facili-
ty, the electric utility would generate or construct itself
or purchase from another source. Although FERC estab-
lished the general regulatory guidelines for the QF
regime, PURPA required that the actual rates for pur-
chases of electric energy from a QF and sales of elec-
tric energy to a QF would be set by the appropriate
state regulatory authority (or by the nonregulated utility
itself if the utility was not subject to
state regulatory authority). 

Energy Policy Act of 2005
In the Energy Policy Act of 20053,

Congress implemented a new frame-
work that ultimately will limit sub-
stantially the opportunities of a facil-
ity to impose on an electric utility
an obligation to purchase the QF’s
electric energy at avoided cost rates.
First, in new Section 210(n) of
PURPA, Congress imposed stricter
operating and efficiency standards
for new facilities that seek to qualify
as cogenerators. Congress required
that FERC act to implement the
stricter standards for new cogenera-
tors within 180 days of the new law’s
passage. FERC met that deadline by
issuing Order No. 671, Revised Regu-
lations Governing Small Power Pro-
duction and Cogeneration Facilities. 

Second, in new Section 210(m) of
PURPA, Congress established stan-
dards under which a utility would be relieved of its
obligation to enter into a new contract or obligation to
purchase electric energy from a QF at avoided cost
rates if FERC finds that the QF “has nondiscriminatory
access” to one of three types of markets for its output: 

(A)(i) independently administered, auction-based day
ahead and real time wholesale markets for the sale
of electric energy; and (ii) wholesale markets for
long-term sales of capacity and electric energy; or
(B)(i) transmission and interconnection services
that are provided by a Commission-approved
regional transmission entity and administered pur-
suant to an open access transmission tariff that
affords nondiscriminatory treatment to all cus-
tomers; and (ii) competitive wholesale markets that

provide a meaningful opportunity to sell capacity,
including long-term and short-term sales and elec-
tric energy, including long-term, short-term and
real-time sales, to buyers other than the utility to
which the qualifying facility is interconnected. In
determining whether a meaningful opportunity to
sell exists, the Commission shall consider, among
other factors, evidence of transactions within the
relevant market; or
(C) wholesale markets for the sale of capacity and
electric energy that are, at a minimum, of compara-
ble competitive quality as markets described in sub-
paragraphs (A) and (B).4

Congress also provided that utilities could file an appli-
cation with FERC for relief from the mandatory purchase
obligation on a “service territory-wide basis.” Such an

application must set forth the factual
basis for why the relevant markets sat-
isfy the requirements of PURPA Sec-
tions 210(m)(1)(A); 210(m)(1)(B); or
210(m)(1)(C). The statute requires that
“sufficient notice” of the application be
given to “potentially affected” QFs.
QFs then have an opportunity to com-
ment on the application. FERC must
rule on the application within 90 days. 

If the market characteristics that
justified terminating a utility’s
mandatory purchase obligation no
longer are present, a QF, state
agency, or any other affected person
has the ability to apply to FERC,
requesting that the utility’s purchase
obligation be reinstated. Notice of

such a reinstatement application must
be provided to affected utilities and
FERC must act on such an application
within 90 days. 

Finally, Congress made it clear that
nothing in new Section 210(m) “affects
the rights or remedies of any party

under any contract or obligation . . . to purchase electric
energy or capacity from or sell electric energy or capacity
to” a QF, if such contract or application was “in effect or
pending approval” before the appropriate state regulatory
authority or nonregulated electric utility on August 8,
2005 (the date Section 210(m) was enacted). 

Order No. 688
The Commission exercised substantial initiative when

it decided to implement new Section 210(m) of PURPA
through a rulemaking process. Congress did not require
that FERC issue a new rule to implement Section
210(m) and imposed no deadline for FERC action. Nev-
ertheless, within 15 months of the enactment of the
Energy Policy Act of 2005, FERC issued Order No. 688. 

4

FERC’s Order No. 688

finds that Day 2 

markets meet criteria.
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Several commenters argued that FERC should interpret
Section 210(m)(1) to include a requirement that the requi-
site markets exist only if it can be shown that QFs will
remain commercially viable. FERC rejected that request,
finding that a market solution involves buyer choice such
that the new regime could not guarantee success for indi-
vidual QFs in the same manner as the prior mandatory
purchase regime. 

The Commission’s initiative extended to the treat-
ment of utilities operating in Day 2 markets—Midwest
ISO, PJM, ISO-NE, or NYISO. Day 2 markets feature
auction-based day-ahead and real-time markets. FERC
could have done no more than set up the ground
rules for addressing the status of such Day 2 markets.
Instead, the Commission held that utilities operating
in Midwest ISO, PJM, ISO-NE and NYISO satisfy the
criteria of Section 210(m)(1)(A). According to FERC,
the markets administered by these four RTO/ISOs are
“independently administered, auction-based day
ahead and real time wholesale markets” for the sale
of electric energy. 

The Commission also found that “bilateral long-term
contracts” are available to participants in the footprints
of the four Day 2 RTO/ISOs. The Commission rejected
the argument that some of these long-term markets are
not functioning well, explaining that under Section
210(m)(1)(A) the issue is whether such long-term mar-
kets exist, not whether those markets could be
improved. A utility operating in a Day 2 market will be
able to file an application to end its PURPA purchase
obligation and will be able to rely on Order No. 688’s
generic findings on these key points. QFs and other
interested parties will then have an opportunity to rebut
those findings. 

In all markets, including the Day 2 markets, the
Commission established a different rebuttable presump-
tion for QFs with a net capacity of 20 MW or less. The
Commission will presume that such “small” QFs do not
have nondiscriminatory access to markets. This rebut-
table presumption may become a self-fulfilling prophe-
cy because small QFs are likely to continue relying on
their PURPA rights, so there will be little or no evidence
as to whether such small facilities can participate in mar-
kets without such aid. 

The Commission’s initiative did not extend to so-
called Day 1 markets. These are markets such as the SPP
(Southwest Power Pool) and the CAISO (California Inde-
pendent System Operator) where the transmission sys-
tem is operated by an RTO or ISO offering auction-
based real-time markets, but not auction-based day-
ahead markets. The Commission found that these mar-
kets did not satisfy the requirements of Section
210(m)(1)(A). Instead, the Commission evaluated these
Day 1 markets under Section 210(m)(1)(B). The Com-
mission held that SPP and CAISO each satisfy the “trans-
mission” element of Section 210(m)(1)(B)(i) because

they are regional transmission entities that provide trans-
mission and interconnection service pursuant to Com-
mission-approved open access transmission tariffs. How-
ever, the Commission declined to find that QFs in the
SPP and CAISO footprints have nondiscriminatory access
to competitive wholesale markets that provide a “mean-
ingful opportunity” to make short-term and long-term
sales of energy and capacity to buyers other than the
entity to which the QF is interconnected. For the “com-
petitive markets” standards of Section 210(m)(1)(B)(ii),
the Commission simply recited the words in the statute,
choosing to provide no additional guidance to assist
market participants as they evaluate whether their mar-
ket satisfies the new criteria. 

In these Day 1 markets and in any market that has not
yet reached Day 2 status, a series of case-specific determi-
nations will be needed before the full details of FERC’s
new regime become known. 

The Beginning of the End? 
Duke Energy’s franchised utilities operating in the

Midwest ISO (Duke Midwest) became the first utilities
to be relieved of their PURPA mandatory purchase
obligations. On May 17, 2007, FERC granted Duke Mid-
west’s application.5 The potentially affected QFs identi-
fied by Duke Midwest had been provided notice of the
application, and none protested. The only entity that
did protest Duke Midwest’s application identified issues
already raised on rehearing of Order No. 688. Based on
the unrebutted statements by Duke Midwest in its appli-
cation, the Commission granted Duke Midwest’s request
to terminate its obligation “to enter into new power
purchase obligations or contracts with QFs that have a
capacity in excess of 20 MW net capacity and that are
in the service territories of Duke Midwest’s franchised
utility affiliates located in the Midwest ISO.” 

As of May 2007, only one other application, filed on
behalf of the American Electric Power companies located
in PJM, had been filed to terminate the utilities’ PURPA
purchase obligation. It remains to be seen how the Com-
mission will rule when an application is opposed by
potentially affected QFs or when the application addresses
a utility located outside the Day 2 markets. 

Endnotes
1. New PURPA Section 210(m) Regulations Applicable to Small Power Pro-

duction and Cogeneration Facilities, Order No. 688, 71 Fed. Reg. 64,342

(2006), Fed. Energy Reg. Comm’n Stats. & Regs. ¶ 31,233 (CCH

2006).

2. 16 U.S.C. § 824a-3 (2000).

3. Pub. L. No. 109–58, 119 Stat. 594 (August 8, 2005).

4. 16 U.S.C.A. § 824a-3(m)(1) (West Supp. 2007).

5. Duke Energy Shared Services, Inc., 119 Fed. Energy Reg. Comm’n

Rep. ¶ 61,146 (CCH 2007).

5
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Feds and fossils:
Meaningful state
participation in 
the development of 
liquefied natural gas
By Scott A. Zimmermann

Editor’s note: Following is the introduction to the winning essay from the
2006 K. William Kolbe Law Student Writing Competition. The full text of
this essay is published in Ecology Law Quarterly 33:4 (Fall 2006) at page
789 and is available on the Section’s Web site at www.abanet.org/pubutil/
home.html.

The economy of the United States depends on a sta-
ble supply of natural gas to meet the demands of
utility electricity generation, industrial manufactur-

ing and residential heating. Over the last few years this
stability has eroded as increasing energy demands were
fueled almost exclusively by natural gas, resulting in a
volatile market.1 Wellhead prices for natural gas have more
than doubled in the past three years, and Hurricanes Katri-
na and Rita led to a further temporary doubling of the
price.2 Similar dramatic fluctuations in natural gas prices in
California also contributed to the state’s 2000 to 2002 ener-
gy crisis.3 Throughout this period of volatile natural gas
prices, national energy independence has become a top
priority for policymakers.

To meet increased energy demand with clean and
cost-effective fuels without increasing dependence on
foreign sources of energy, policymakers are trying to
encourage increases in the domestic development of

conventional fossil fuels, nuclear
energy, clean coal technology, bio-
fuels, and renewable energy facilities.
The Energy Policy Act of 2005
(EPAct) contains a number of provi-
sions intended to increase energy
supply in the United States in each of
these areas.4 While EPAct’s 1700
pages touch on virtually every aspect
of the energy industry, the Act favors
expansion of energy supply over

Zimmermann is pursuing concurrent JD/MA degrees at Boalt Hall
School of Law and the Energy & Resources Group, both at the Universi-
ty of California, Berkeley. He holds a BS in chemical engineering from
Stanford University. He can be reached at szimmermann@gmail.com.

energy efficiency, primarily by concentrating federal
spending on fossil fuel production.5

Meeting short-term growth in nontransportation ener-
gy demand with any supply other than natural gas presents
significant challenges.6 Consequently, state and federal poli-
cies have made liquefied natural gas (LNG) a key compo-
nent of the nation’s energy plan. LNG is a relatively clean
and inexpensive fuel source that has the potential to make
up for declining North American natural gas production.
Some believe that LNG supply is proven and reliable and
that abundant supplies of LNG are available from overseas
at low prices.

EPAct gave the federal government exclusive juris-
diction over the siting, construction, and operation of
LNG terminals, while allowing states to retain a limited
role.7 Although Congress intended these jurisdictional
provisions to accelerate LNG imports, they actually
threaten to slow the development of LNG terminals in
the United States by marginalizing the role of the states.
This jurisdictional grant, which extends to all LNG ter-
minal proposals including those on state-controlled
lands onshore, upsets the traditional authority of the
states to oversee local land use patterns, protect citizen
safety, and manage the public trust.8 Furthermore, these
jurisdictional provisions limit the ability of the states to
oversee financially-prudent energy investment and inno-
vative energy policy based on local considerations.

The debate over federal or state control of LNG
facilities has important implications for California, which
is in a prime location for receiving LNG from overseas
and has a large and growing natural gas demand. How-

Scott A. 
Zimmermann
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ever, California is still reeling from its recent energy crisis
and is determined to control its own future by develop-
ing an energy policy that will avoid a costly reoccurrence
while adequately protecting the safety of its citizens. Cali-
fornia also recognizes that the devastating energy crisis
was exacerbated by federal regulatory policy.

This Comment argues that states should be given a
central and meaningful role in LNG development in
order to promote safety, prudent energy infrastructure
investment, and the environment and that the benefits
of allowing states to retain significant jurisdiction over
LNG terminal development outweigh the benefits
gained through a grant of exclusive federal control.
This Comment evaluates the national implications of
LNG development by analyzing the issue through the
lens of California’s recent experience with the proposal
for an onshore facility in Long Beach.9 Other states
have had experiences like California’s, and the lack of
cooperation between federal and state regulators has
delayed well-planned development of LNG facilities.

Part I describes the increase in demand for natural
gas that has led to a renewed interest in LNG and dis-
cusses the standoff that developed between the federal
government and California regarding jurisdiction over
LNG facilities. Part II outlines how Congress attempted
to resolve this jurisdictional uncertainty in EPAct, ulti-
mately granting the federal government exclusive juris-
diction. Part III analyzes the interests states have in
meaningful participation in LNG development and
argues that active state involvement also advances fed-
eral interests. Finally, Part IV outlines the contours of
authority retained by the states following EPAct and
explains how that authority can be used to construc-
tively advance LNG development.

Endnotes
1.  See, e.g., DEP’T OF ENERGY, LIQUEFIED NATURAL GAS: UNDERSTANDING

THE BASIC FACTS 2 (2005) [hereinafter DOE LNG Primer]; CAL. ENERGY

COMM’N, DOC. NO. CEC-100-2005-007-CFM, 2005 INTEGRATED ENERGY

POLICY REPORT 127–28 [hereinafter 2005 IEPR] (providing a compre-

hensive analysis of California’s energy needs and policy recommen-

dations).

2.  See CONG. RES. SERV., OIL AND GAS DISRUPTION FROM HURRICANES

KATRINA AND RITA (2005); Energy Info. Admin., DOE, U.S. Natural Gas

Prices, http://tonto.eia.doe.gov/dnav/ ng/ng_pri_sum_dcu_nus_a.htm

(last visited July 16, 2006).

3.  See Timothy P. Duane, Regulation’s Rationale: Learning from the Cal-

ifornia Energy Crisis, 19 YALE J. ON REG. 471, 511–12 (2002).

4.  Pub. L. No. 109-58, 119 Stat. 594 (passed by Congress on July

29 and signed into law on Aug. 8, 2005).

5.  See Joseph P. Tomain, Katrina’s Energy Agenda, 20 NAT. RESOURCES

& ENV’T. 43, 45–46 (2006) (“EPAct 2005 is a continuation of traditional

energy policy by paying the most attention to incumbent energy pro-

ducers.”); Mark A. Stein, Congress Passes an Energy Bill in Time for the

Drive Home, N.Y. TIMES, July 30, 2005, at C3. But see President George

W. Bush, Address at Energy Policy Act Signing, Sandia National Labo-

ratory, Albuquerque, New Mexico (Aug. 8, 2005) (praising the bill for

its “unprecedented commitment” to conservation, provisions to

reduce reliance on foreign energy supplies and promotion of diversi-

ty in energy sources). However, some believe that President Bush

missed an opportunity to advance federal legislation that would more

actively encourage energy independence. Thomas L. Friedman, Too

Much Pork and Too Little Sugar, N.Y. TIMES, Aug. 5, 2005, at A15.

6.  See generally NAT’L COMM’N ON ENERGY POLICY, ENDING THE ENERGY

STALEMATE: A BIPARTISAN STRATEGY TO MEET AMERICA’S ENERGY CHALLENGES

44 (2004) (discussing other options for electricity generation, includ-

ing nuclear, coal, biofuels, wind, solar and hydropower).

7.  See discussion infra Part IV.

8.  See Denise L. Desautels & Peter A. Ray, The Struggle Between

States and the Federal Government on the Siting of LNG Import Terminals:

Has a Red Tide Washed Ashore in the Blue States?, 18 ELECTRICITY J. 81

(2005) (discussing that because the Energy Policy Act of 2005 trans-

ferred implementation of some aspects of the public trust doctrine

from the state to federal government, the federal government must

carefully address public safety and environmental protection of pro-

posed LNG facilities).

9.  This Comment focuses on onshore development under the

Natural Gas Act (as amended by the Energy Policy Act of 2005).

Jurisdiction of offshore facilities outside of state control is under

the U.S. Coast Guard. Deepwater Port Act of 1974, 33 U.S.C. §§

1501–1524 (2006).

If you don’t have access to the Net, you also may
join a committee by contacting the Section office
at 312/988-6238.

Take advantage of committee membership and have

access to the bi-annual committee reports available on

the Web site, committee teleconferences, and more.

Section Industry Committees:
Aviation
Cable Television
Communications
Electricity
Gas
Internet
Maritime
Motor Carriers
Nuclear Energy
Oil Pipelines
Railroads
Water

Section Practice Committees:
Alternative Dispute Resolution
Antitrust
Corporate Governance
Environmental
Infrastructure Finance, Mergers

and Acquisitions
Infrastructure Security
Labor
Taxation & Accounting

JOIN A COMMITTEE — ONLINE!

Now is a great time to join a Section 
committee online at
www.abanet.org/pubutil/committee.html
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Forgotten 
colleagues
By Michael S. Greco

There was a time not long ago when outstanding
lawyers who happened to be women or persons of
color found the doors to employment shut tight.

While the doors still need further opening today, signifi-
cant progress has been made toward welcoming those for-
merly excluded groups. 

Regrettably, the same is not true for outstanding
lawyers who happen to have a disability. Overlooked as
a minority group, these forgotten colleagues are strug-
gling to find or retain positions in law offices and corpo-
rate legal departments across America. As was the case
with women and persons of color seeking a place in
law, the struggle of lawyers with disabilities has nothing
to do with qualifications. 

Instead, it stems from the reality that employers are
not yet doing enough to recruit and retain lawyers with
disabilities. This situation denies opportunity not only to
the lawyers themselves but also to law offices, clients, the
legal profession and society at large—all of whom could
be benefiting from the lawyers’ skills.

The ABA is taking steps to address the situation. The
first-ever National Conference on the
Employment of Lawyers with Dis-
abilities, which I hosted in Washing-
ton, D.C., last May as ABA president,
challenged legal employers to hire
and retain lawyers with disabilities.
The historic conference was spon-
sored by the ABA Commission on
Mental and Physical Disability Law,
the ABA Office of the President and
the Equal Employment Opportunity

Commission and was attended by several hundred
lawyers with disabilities from throughout the United
States, law firm managing partners, corporate counsel,
and others.

Former U.S. Attorney General Dick Thornburgh, my
esteemed law partner and a major driving force in the
enactment of the Americans with Disabilities Act (ADA),
said in the conference’s keynote address:

We can talk a good game about diversity and about
how we’re open to hiring lawyers with disabilities. But if
we don’t really do it, don’t do the recruiting we need to do,
or don’t change our profession’s attitudes and practices,
then the aims of this conference will not have been achieved.

President John F. Kennedy once said that “a journey of
a thousand miles starts with a single step.” The first step to
making law offices across America noticeably diverse with
regard to disability has been taken. The May 2006 confer-
ence was an unqualified success. The conference report is
available to all on the ABA Web site, www.abanet.org/dis-
ability. The next step is up to law firm leaders, corporate
counsel and other legal employers. 

Disability diversity includes lawyers already employed
when they become impaired and those who have had a
disability during most or all of their lives. The major con-
cern of the first group is reasonable accommodation that
will allow them to continue as they have in the past.
Because they already are part of the firm, there is less
resistance to providing reasonable accommodations.

The primary concerns of the second group are obtain-
ing employment in the first instance and the availability
and effectiveness of reasonable accommodations once
employed. What can and should employers do to improve
the hiring and retention of lawyers with disabilities?

Steps such as the following will help improve hiring
practices: (1 ) appoint a diversity representative experi-
enced in disability issues to the firm’s management commit-
tee; (2) understand the requirements of the ADA and state
disability discrimination laws; (3) include reference to per-
sons with disabilities in equal opportunity language in job
announcements; (4) create job descriptions that include
only specific tasks essential to the position to be filled and
evaluate candidates based on the ability to perform them;
and (5) ask interview questions that highlight a candidate’s
strengths and then inquire about any limitations.

Once a lawyer with a disability is hired, both that indi-
vidual and the law office will benefit when the workplace
becomes “disability friendly.” With that goal in mind, the
firm may take the following steps, for example: (1) estab-
lish flexible work arrangements for all employees; (2) pro-
rate billable hours or bill hours directly to the firm; (3)
appoint a committee chaired by a well-respected senior
partner with representatives from all employment levels to
address diversity issues, including disability; (4) specify in
firm documents that diversity, including retaining persons
with disabilities, is an important value and monitor diversi-

Michael S. Greco is immediate past president of the American Bar Asso-
ciation. He is a partner in the Boston office of K&L Gates and may be
reached at michael.greco@klgates.com. 

Michael S.
Greco
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ty progress; (5) create an active mentor program, individu-
alized to meet different needs, including those of lawyers
with disabilities; and (6) create a centralized fund to pay
for reasonable accommodations.

These concrete actions by corporations and law offices
will help make the hiring and retention of lawyers with
disabilities more successful. Other practical suggestions
and perspectives worthy of consideration are contained in
the Conference Report of the ABA Commission on Mental and
Physical Disability Law.

No qualified lawyer—or member of any profession—
should be denied the opportunity to work and to con-
tribute solely because of a disability. Equal opportunity for

9

all is a cherished principle in America, but effort is needed
to make that eloquent promise a reality.

If the legal profession is to reflect the true diversity of
our nation and benefit from the entire pool of available tal-
ent, we must include lawyers with disabilities in the same
way that the profession has included women and persons
of color.

Our profession truly will be diverse and lawyers with
and without disabilities will be considered equal before
the bar, only when you and I and our hiring colleagues
across the land make the commitment to hire and retain
lawyers with disabilities.

It is past time for us to make that commitment.

The renaissance of U.S. commercial nuclear power, Part 2
continued from page 1

struction was completed would it issue an operating
license for the plant. The requirement to invest hun-
dreds of millions of dollars in the construction of a
new plant before the plant was licensed to operate,
which also meant that design and operational require-
ments could change at any time until the operating
license was issued, resulted in massive delays and cost
overruns. Obviously, the lack of predictability and cer-
tainty inherent in this process was the primary reason
investment in new nuclear power plants was viewed as
much riskier than other forms of generation. Conse-
quently, the process was a major impediment to new
investment in nuclear power plants. 

The NRC recognized the problem with the two-step
licensing process and implemented a reformed, stream-
lined process in the late 1980s.1 The Energy Policy Act of
1992 (EPAct 1992) codified the licensing reforms that will
be used to license the anticipated new nuclear power
plants. The new process contains three major provisions
that all involve timely NRC reviews and opportunities for
public participation. 

The first aspect of the reformed licensing process allows
reactor vendors to submit designs to the NRC for review
and approval, a step known as design certification. The
designs submitted by the reactor vendors provide all the
necessary engineering details on safety-related systems and
components. After a design is certified by the NRC, utilities
can then order that plant and know that the design and
safety issues have been resolved. 

Second, the process allows a utility to obtain federal
regulatory approval for a new nuclear power plant site, a
so-called early site permit, before making a decision to
build. The early site permit process is designed to resolve
multiple issues, including geology, seismology, hydrology
and environmental concerns, prior to plant construction. In
addition, a utility requesting an early site permit is required
to submit emergency plans for NRC approval. 

Finally, the new process provides for the issuance by
the NRC of a combined construction and operating license
(COL) for a new nuclear power plant. An applicant for a
COL can reference not only a standard design or early site
permit and thereby avoid re-litigation of any issues that
were resolved in those previous processes, but also can
have resolved all licensing issues involved in the construc-
tion and operation of the facility prior to incurring large
construction costs. After issuance of the COL, the applicant
need only demonstrate to the NRC that the plant has been
constructed in accordance with the license. 

The NRC has also revised its procedural rules for the
conduct of hearings in licensing proceedings. New, infor-
mal hearing procedures have been adopted by the NRC for
use in new plant licensing cases based on its determination
that the Atomic Energy Act does not mandate the use of
formal on-the-record hearings, except for a limited set of
hearings related to licensing uranium enrichment facilities.2

These new informal procedures simplify or eliminate many
trial-type aspects of licensing proceedings and should result
in more efficient and timely resolution of the complex tech-
nical issues involved in nuclear plant licensing.

These licensing reforms are intended to allow poten-
tial investors in new nuclear power plants to avoid the
uncertainty and regulatory risk that was inherent in the
two-step licensing process. Although the COL process
is unproven, the NRC has issued four certifications of
standard designs and two early site permits, with a
third early site permit expected.

The efficiency of the NRC processes for the review of
the design certifications and the initial applications for
early site permits, as well as in the NRC’s reviews of
license renewal applications and the application for a
new uranium enrichment facility in New Mexico, also
have contributed to the industry’s confidence that new
nuclear plants can be licensed in a way that makes their
economic risk comparable to that of other forms of gen-
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eration. As many as 14 U.S. companies have announced
plans to submit applications for COLs for as many as 27
new nuclear units beginning in late 2007 through the
end of 2008.

Federal assistance for new nuclear plant development
It is no coincidence that the excellent safety record and

operating performance achieved by nuclear power plants
over the last several years, along with the public’s con-
cerns—whether related to environmental issues or reliabili-
ty—about other potential forms of generation, have
increased public support for nuclear power over the past
decade. Public opinion surveys indicate that a strong
majority of the American public favors the use of nuclear
energy to meet the nation’s energy needs and would favor
additional units at existing plant sites.3 Public support of
new plants manifested itself in the enactment of the Ener-
gy Policy Act of 2005 (EPAct 2005), which created incen-
tives to encourage the development and construction of
new nuclear power plants. Two of these incentives are
production tax credits and standby support.

Production tax credits. EPAct 2005 added a new tax
credit for energy production from advanced nuclear power
facilities that could significantly improve the projected eco-
nomic viability of proposed nuclear plants.4 To qualify, the
new nuclear plant must be placed into service after August
8, 2005, and before January 1, 2021. The credit is equal to
1.8 cents per kilowatt hour for up to 6,000 megawatts of
new nuclear capacity for the first eight years of operation,
up to $125 million annually per 1,000 megawatts.

A significant factor in determining the impact of the
production tax credit is the allocation of the credit among
eligible reactors. The Secretary of the Treasury, in conjunc-
tion with the Secretary of Energy, is responsible for allocat-
ing the 6,000 megawatts of eligible capacity. The Treasury
Department issued interim guidance in May 2006 that
would provide the production tax credit to electricity gen-
erated by any reactor that (1) applied for an NRC COL
license by December 31, 2008, (2) began construction
before January 1, 2014, and (3) was certified by DOE as
meeting eligibility requirements.5 However, if license appli-
cations with more than 6,000 megawatts of eligible nuclear
capacity are received by December 31, 2008, the 6,000-
megawatt cap will be allocated proportionally among the
eligible plants.

Standby support. EPAct 2005 provides standby sup-
port for advanced nuclear facilities as investment pro-
tection against the impact of licensing or litigation
delays beyond the control of the applicant.6 This stand-
by support will be available to the first six new reac-
tors. The first two reactors that receive COL licenses
and begin construction will have 100 percent coverage
of the eligible costs, up to $500 million each. The next
four new reactors would have 50 percent coverage of
eligible costs, up to a total of $250 million each, for
delays beyond 180 days. 

The standby support covers delays in the com-
mencement of operation of new reactors caused by the
NRC’s failure to comply with schedules for review and
approval of inspection, tests, analyses, and acceptance
criteria established under the COL process, as well as
delays caused by preoperational hearings at the NRC or
litigation such as court appeals of NRC licensing deci-
sions. Covered delays would not include those that
occur due to normal business risks, events under the
control of the applicant, or the applicant’s failure to
comply with applicable rules or regulations.

Loan guarantee
The Energy Policy Act of 2005 also authorized DOE to

guarantee the debt used in the development of new tech-
nologies that produce electricity without contributing to
greenhouse gas emissions, including advanced nuclear
power plants.  The DOE has issued a Notice of Proposed
Rulemaking relative to the loan guarantee program that
would provide guarantees of 90% of the debt on the pro-
ject to a limited number of new plants, subject to the con-
ditions relating to the creditworthiness of the project, sub-
ordination of the non-guaranteed debt, and the terms and
conditions of the financing. 

Nuclear Power 2010 program
In 2002, the DOE established the Nuclear Power 2010

program to provide financial support for the identifica-
tion of sites for new nuclear power plants, development
of advanced nuclear plant technologies, evaluation of
the business case for building new nuclear power plants
and demonstration of the as-yet untested COL process.
Nuclear Power 2010 is a public/private partnership initia-
tive pursuant to which the DOE has entered into coop-
erative agreements with NuStart Energy Development,
LLC, a consortium of utilities formed in 2004, and
Dominion Energy to share the cost of development and
support of applications for COLs and to share the cost of
finalization of two advanced reactor designs. In addition,
the DOE has entered into cooperative agreements with
Exelon Generation Company, System Energy Resources
Inc., and Dominion Energy to assist in the demonstration
of the early site permit process. Nuclear Power 2010
cooperative funding will help defray the large up-front
capital investment on first-of-a-kind activities that will
benefit all future plants.

Challenges ahead
The factors cited above demonstrate why companies

are seriously considering new nuclear power plants as
part of the nation’s energy portfolio for the 21st centu-
ry. Significant investments are already being made on
the development of license applications, early site per-
mits, and standard reactor designs. That is not to say
that the road ahead is without significant challenges. 

The threat of terrorism directed at industrial facili-
ties in general, including nuclear power plants, must
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be addressed in a way that protects the public with-
out burdening the industry with excessive costs. The
issue of the final disposal of spent nuclear fuel will
remain unresolved until the federal government com-
plies with the Nuclear Waste Policy Act by opening
the repository at Yucca Mountain, Nevada. Reactor
vendors must demonstrate that new advanced reactors
can be constructed at a price that is competitive with
other forms of base load generation and on a schedule
on which owners can rely. It is also critically important
that both the NRC and the industry attract sufficient
numbers of trained technical staff to implement the
NRC’s licensing process and to design, license and con-
struct a new fleet of plants. Finally, the NRC’s improved
licensing processes must be demonstrated to function
as intended. All of these challenges are manageable,
but they highlight the amount of work to be done by
policymakers and industry on the way to the next
generation of plants. 

Conclusion
Myriad economic and regulatory factors have com-

bined to make the reemergence of commercial nuclear
power in the United States a realistic option to meet
the nation’s growing need for new sources of base load
generation. New investment in nuclear technology
depends not only on the comfort level of the financial
community with the economic risk of a new plant, but
also on public acceptance of the technology. Whether
new nuclear plants actually will be constructed to meet
those needs will depend on  a variety of factors,
including the continued excellent performance of the
existing fleet, efficient implementation of new licensing
and oversight processes by the NRC, and the finaliza-
tion of new plant designs that can be constructed at a
reasonable cost. None of these challenges appears to
be insurmountable. Although there is still much work
to do to realize the promise of a renaissance for com-
mercial nuclear power in the United States, the future
appears to be very bright indeed. 

Endnotes
1. See Early Site Permits; Standard Design Certifications; and Com-

bined Licenses for Nuclear Power Reactors, 54 Fed. Reg. 15,372

(April 18, 1989).

2. See Changes to Adjudicatory Process, 69 Fed. Reg. 2,182, 2,183

(Final Rule, Jan. 14, 2004).

3. See Ann S. Bisconti, Ph.D., Growing Public Awareness Enhances

Nuclear Energy’s Image, available at www.nei.org/documents/

PublicOpinion_06-05.pdf.

4. See 26 U.S.C. § 45J.

5. See Rev. Notice 2006-40, 2006-18 I.R.B. 855.

6. See 42 U.S.C. § 16014.

Chair’s column
continued from page 2

on the 110th Congress’s homeland security agenda. Pan-
elists will discuss the accomplishments and direction
of the Department of Homeland Security four years
after it was established.

Council Meetings
I was fortunate to have my term begin with a presen-

tation by Mike Morris, chairman of American Electric
Power Company, Columbus, Ohio, to the Section Coun-
cil’s fall meeting. He focused on the issues facing U.S.
electric utilities including brownouts, reserve margins,
eminent domain, renewable energy sources, nuclear
energy, and rate regulation.

We were honored to have John C. Danforth, former U.S.
senator from Missouri, ambassador to the United Nations,
clergyman, lawyer, and author, as our keynote speaker at
the Council’s spring meeting. He stressed how important it
is for us to be citizens “who participate, who vote, who
encourage our leaders to focus on pressing issues.” He
dared our Section—which is blessed with brilliant leaders
and specialists in our fields—to come forward with a uni-
fied position on how our government should address the
ballooning energy crisis in the United States. To meet this
challenge, I have appointed a committee to determine how
our Section can fulfill this important objective.

I would like to thank all Section members who have
contributed to our programs and publications during the
past year. Special thanks go to Linda Randell, editor of Infra-
structure, and Peter Lacouture, editor of our annual report.
Finally, I cannot adequately express how wonderful ABA
staffers Sue Koz and Michelle Weisenbacher have been.
Nothing could be accomplished without their diligent efforts.

I urge all readers to consider the issues raised in an essay
by former ABA President Michael Greco. He asks us to con-
firm our commitment to acknowledging and hiring quali-
fied, but disabled, lawyers. 

In my Editor’s note, I always ask for feedback and sug-
gestions for articles. My e-mail address has changed. After
more than 20 years as outside counsel to companies in reg-
ulated industries, I have become senior vice president and
general counsel of UIL Holdings Corporation in New
Haven. I can now be reached at linda.randell@uinet.com. 

For those of you who will attend the ABA’s Annual Meet-
ing in San Francisco in August, I would be interested in
speaking with you about Infrastructure. Information on Section
programs at the Annual Meeting is included on page 12. 

Editor’s note
continued from page 2
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