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INTRODUCTION

With the location of such well-known companies as Mercedes Benz, Honda, Boeing,
Toyota, and ThyssenKrupp in recent years, Alabama has succeeded in raising its profile in the
economic development community while, at the same time, improving the standard of living for
its residents. Although these successes are relatively recent, they are only the most visible
results of the efforts of a number of citizens, public officials, and economic development
organizations over many years to make Alabama an attractive place for new and expanding
businesses. Founded in 1922, Balch & Bingham LLP has participated in the economic
development of Alabama in a variety of roles including:

. representation of industrial and commercial clients in the identification,
negotiation, and realization of tax and other incentives for new investment in the
State;

. preparation of legislation creating many of the incentives currently available to

new projects in the State;

. representation of the State, the Alabama Development Office, and/or the
Economic Development Partnership of Alabama in the successful efforts to attract
such companies as Mercedes Benz, Honda, Boeing, ThyssenKrupp, IPSCO Steel,
and TRICO Steel; and

. service as bond counsel for taxable and tax-exempt bond issues to finance
industrial and commercial projects and to fund state-sponsored industrial and
economic development programs.

We recognize that when locating major new investments, companies evaluate a number
of factors that are beyond the scope of this brochure, including the prevailing business climate,
the development of public infrastructure, the quality of the public educational system, the
availability and sophistication of the potential workforce, access to raw materials, suppliers and
customers, and quality of life issues for their employees. In these materials, we will summarize
certain other matters which are important in the site selection process including the State’s
existing business tax structure, available tax and non-tax incentives for economic development,
and the use of taxable and tax-exempt bonds to finance industrial and commercial projects. We
will also describe the process for obtaining necessary environmental permits for new projects,
the current labor and employment climate in the State, intellectual property issues, and various
business entities that companies may use when locating in the State.



BUSINESS ENTITIES

One of the first steps for any company locating in Alabama is to determine the type of
business entity that will be used. The type of business entity chosen will determine how the
business will be operated, what type of liability protection will be provided, how the business
will be taxed, and who can take part in ownership. There are several choices and each has its
advantages and disadvantages.

For-Profit Entities

Sole Proprietorship

A sole proprietorship is a business owned and managed by one person, who is personally
liable for all business debts and obligations. For tax purposes, the owner and his or her business
are one entity, meaning that business profits are reported and taxed on the owner’s personal tax
return.

Corporation

Corporations are governed by the Alabama Business Corporation Act, codified at Ala.
Code 88 10-2B-1.01 et seq. A corporation is a distinct legal entity. Thus, a corporation can open
a bank account, own property, and do business, all under its own name. The main advantage of a
corporation is that its owners, known as stockholders or shareholders, are not personally liable
for the debts and liabilities of the corporation.

The Internal Revenue Service (the “IRS”) and the Secretary of State allow for a
corporation to be taxed as either a C corporation or an S corporation. A C corporation is taxed at
two levels. The corporation must first pay a corporate tax on its corporate income and then it
distributes profits to its stockholders who must pay tax on the dividends. To avoid the double
taxation of a C corporation, incorporators may make a special election to be taxed as an S
corporation, which is a pass-through entity taxed like a partnership or a sole proprietorship. The
corporate profits pass-through to the owners, who pay tax on the profits at their individual tax
rates.

Unless a delayed effective date is specified, a corporation’s existence begins when
articles of incorporation are filed with the probate judge of the county in which the corporation is
to have its initial registered office for filing. The Alabama Secretary of State requires for-profit
corporations to reserve a corporate name before filing their articles of incorporation. Alabama
law requires that certain information be included in the articles of incorporation. For instance,
the articles of incorporation must prescribe the classes of shares and the number of shares of each
class that the corporation is authorized to issue. If more than one class of shares is authorized,
the articles of incorporation must prescribe a distinguishing designation for each class, and, prior
to the issuance of shares of a class, the preferences, limitations, and relative rights of that class
must be described in the articles of incorporation. The State also permits optional provisions to
be integrated into the articles of incorporation. For example, a corporation may adopt bylaws
that contain provisions for managing the business and regulating the affairs of the corporation.
Generally, a corporation’s board of directors adopts initial bylaws unless the right to adopt them
is reserved to the shareholders in the articles of incorporation.



Each corporation must have a board of directors, which must include at least one director.
All corporate powers shall be exercised by or under the authority of, and the business and affairs
of the corporation managed under the direction of, its board of directors, subject to any limitation
set forth in the articles of incorporation or in a shareholder agreement. Directors of a corporation
owe duties of loyalty and care to the corporation. Generally, this means the directors must act in
good faith, with reasonable care, and in the best interest of the corporation. A corporation’s
bylaws or its board of directors may appoint officers that typically oversee the day-to-day
operations of the corporation.

The shareholders of a corporation are required to meet at least annually. Annual
shareholders’ meetings may be held in or out of state at the place stated in or fixed in accordance
with the bylaws. A corporation may also hold special shareholders’ meetings. A corporation
must notify shareholders in writing of the date, time, and place of each annual and special
shareholders’ meeting no fewer than 10 nor more than 60 days before the meeting date. Unless
the articles of incorporation or bylaws provide otherwise, shareholders and directors may act
without a meeting if the action is taken by all the shareholders or directors, as applicable.

Pursuant to the Revised Alabama Professional Corporation Act, codified at Ala. Code 88
10-4-380 et seq., incorporators may choose to incorporate as a professional corporation.
Domestic professional corporations may be organized only for the purpose of rendering services
which may lawfully be performed only pursuant to a license issued by a state court, state
regulatory licensing board, or other like agency pursuant to state laws. A domestic professional
corporation may issue shares only to individuals who are authorized to render a professional
service permitted by the articles of incorporation of such professional corporation.

Partnership

Unlike a corporation, a partnership is not considered a separate and distinct legal entity.
Profits and losses are passed through to the partners in accordance with their partnership interests
and reported on their individual income tax returns. There are several different partnership
forms, including: (i) the general partnership; (ii) the limited partnership (“LP”); (iii) the limited
liability partnership (“LLP”); and (iv) the professional limited liability partnership.

A general partnership is an association of two or more persons to carry on as co-owners a
business for profit, whether or not the persons intended to form a partnership. General partners
share equal rights and responsibilities in connection with the management of the business, and
any individual partner can bind the entire group to a legal obligation. Each individual partner
assumes full responsibility for all of the business’s debts and obligations. Even though general
partnerships in Alabama are formed without any formal procedures, they are still subject to the
Alabama Uniform Partnership Act (1996) (the “AUPA”), codified at Ala. Code 88§ 10-8A-101 et
seg. Thus, to avoid any unwanted default rules of the AUPA, partners should enter into a
partnership agreement, whereby they can establish the terms and conditions of the partnership
relationship.

LPs are governed by the Alabama Limited Partnership Act of 1997 (the “ALPA”),
codified at Ala. Code 88 10-9B-101 et seq. To form a LP, a certificate of limited partnership
must be delivered to the judge of probate of the county in which the registered office is located.



Every LP has two types of partners—general partners and limited partners. General partners
control the daily operations of the business and assume the debts and obligations of the business.
Limited partners may contribute capital to the partnership but do not participate in the daily
operations of the business. A LP allows limited partners to restrict their personal liability to the
amount of their contribution. Partners in a LP should consider entering into a partnership
agreement to avoid any unwanted default rules of the ALPA.

LLPs are governed by the registered LLP sections of the AUPA. To become a LLP, a
partnership shall file with the judge of probate in the county in which the partnership has its
principal office, and with the Alabama Secretary of State, a registration stating the name of the
LLP, the address of its principal office, a brief statement of the LLP’s business, and a statement
that the partnership thereby registers as a LLP. LLPs operate like a LP, but give each member an
equal voice in managing the business and protect all members from personal liability, except to
the extent of their investment in the LLP.

Professional LLPs are governed by Ala. Code § 10-8A-1010. A professional LLP may
only render professional services within a single profession and may not engage in any business
other than rendering the professional services which it was formed to render. Every individual
who renders professional services as a partner or an employee of a professional LLP shall be
liable for any negligence or wrongful act or omission in which the individual personally
participates to the same extent the individual would be liable if the individual rendered the
services as a sole practitioner.

Limited Liability Company

Limited liability companies (“LLCs”) are governed by the Alabama Limited Liability
Company Act, codified at Ala. Code 88 10-12-1 et seq. The use of LLCs is becoming
increasingly popular because they combine the personal liability protection of a corporation with
the tax benefits of a partnership. In other words, the owners (or members) of an LLC not only
avoid personal liability for its debts and liabilities but also have the benefit of being taxed only
once on their profits. Additionally, LLCs are more flexible than an S corporation.

One or more persons may form an LLC by filing articles of organization with the probate
judge of the county in which the initial registered office of the LLC is located. In addition, most
LLC members adopt an operating agreement in order to avoid the statutory default rules that are
applicable in the absence of having an operating agreement.

An LLC may be managed by either members or managers. In a member-managed LLC,
managerial control and binding authority are vested in all of the members of the LLC. In a
manager-managed LLC, only the appointed managers may vote on management decisions of the
LLC. Managers may or may not also be members of the LLC. The articles of organization may
grant to all or certain identified members or managers or a specified class or group of members
or managers the right to vote separately or with all or any class or group of members or managers
on any matter.

An LLC may be organized to render professional services, provided that it only renders
one specific type of professional service. A professional LLC may render professional services



in Alabama only through individuals permitted to render those services in Alabama. A
member’s interest in a professional LLC may be voluntarily transferred only to a person who is
licensed or registered to render the professional services for which the professional LLC was
organized.

Nonprofit Entities

Nonprofit Corporations

Nonprofit corporations are governed by the Alabama Nonprofit Corporation Act, codified
at Ala. Code 88 10-3A-1 et seq. Nonprofit corporations may be exempt from federal and state
income tax if they include certain provisions in their articles of incorporation and receive a
determination letter from the IRS granting tax-exempt status. Incorporators must file articles of
incorporation with the probate judge of the county in which the corporation is to have its initial
registered office. The articles of incorporation must set forth the name of the corporation, its
period of duration, the purpose or purposes for which the corporation is organized, a statement
regarding whether the corporation will have members, the location and mailing address of its
initial registered office and the name of its initial registered agent at such address, the number of
directors constituting the initial board of directors and the names and addresses of the initial
directors, the name and address of each incorporator, and any other provisions concerning the
internal affairs of the corporation, including any provision for the distribution of assets on
dissolution or final liquidation. Unlike for-profit corporations, the Alabama Secretary of State
does not require nonprofit corporations to reserve a corporate name before filing their articles of
incorporation.

Nonprofit Associations

Nonprofit associations may be formed under the Alabama Unincorporated Nonprofit
Association Act (the “AUNAA”), codified at Ala. Code 8§88 10-3B-1 et seq. Although the
AUNAA does not require any formal procedures to start a nonprofit association, a nonprofit
association may acquire and transfer property in its name, and is considered a legal entity
separate from its members for purposes of determining and enforcing rights, duties, and
liabilities in contract and tort.

Qualifying to do Business in Alabama

A foreign corporation, i.e., any corporation incorporated in any state other than Alabama,
may not transact business or maintain a proceeding in Alabama until it obtains a certificate of
authority from the Alabama Secretary of State. All contracts or agreements made or entered into
in Alabama by foreign corporations prior to obtaining a certificate of authority to transact
business in Alabama shall be void at the action of the foreign corporation or by any person
claiming through or under the foreign corporation by virtue of the contract or agreement.
Conversely, the failure of a foreign LLC or LLP to register in Alabama does not impair the
validity of any contract or act of a foreign LLC or LLP and shall not prevent the foreign LLC or
LLP from defending any action or proceeding in any court in Alabama. However, a foreign LLC
or LLP shall not maintain any action or proceeding in any court in Alabama until it has filed an
application for registration.



CURRENT TAX STRUCTURE APPLICABLE TO BUSINESSES IN ALABAMA

The following discussion summarizes the general business taxes applicable to entities
doing business in Alabama.

Corporate Income Tax

The Alabama corporate income tax is imposed on each foreign or domestic corporation
which is (i) domiciled in Alabama, (ii) licensed or qualified to do business in Alabama,
(iii) doing business in Alabama, or (iv) deriving income from sources within the State. The tax
is imposed annually on the net taxable income of a corporation at a flat rate of 6.5% for taxable
years beginning after December 31, 2000.

Alabama net taxable income is determined by allocating and apportioning income to
Alabama. Alabama apportioned income is determined using an equally weighted three-factor
apportionment formula which includes traditional property, payroll, and sales factors.

Alabama does not, in general, impose an entity-level tax on S corporations, LLCs, or
partnerships treated as pass-through entities under federal tax law. Partners, members, or
shareholders may be subject to Alabama’s personal income tax on their distributive or prorated
shares of income. The top marginal personal income tax rate is 5%.

Key Points:
o The corporate income tax rate is 6.5%.
. Alabama’s corporate income tax has been substantially conformed to federal

corporate tax law.

. Alabama allows consolidated income tax reporting for all corporations having
nexus with the State.

. Alabama allows a deduction for federal income taxes paid.
. The Alabama tax classification of an LLC follows the federal tax classification.

. Alabama has adopted the Multistate Tax Compact (“MTC”), the Uniform
Division of Income for Tax Purposes Act (“UDITPA”), and most of the MTC’s
regulations.

. Alabama requires composite returns and composite payments on behalf of certain
non-resident members of subchapter K entities.

Business Privilege Tax

The business privilege tax is a tax on the apportioned net worth of all corporations,
limited liability entities (“LLEs”), and disregarded entities which do business in Alabama or are
organized, incorporated, qualified, or registered under the laws of Alabama.



The privilege tax accrues on January 1 of each year and is due 2% months after the
beginning of the taxable year for corporations, 3%2 months after the beginning of the taxable year
for LLEs, and no later than the time its owner is required to file the return for disregarded
entities. A new entity must calculate the tax on the day it is organized or first does business in
the State and is allowed to prorate the tax based on the number of days it does business during
the short taxable year. Business privilege tax returns for 2007 state that initial returns are due
within 2% months of incorporation or qualification to do business in Alabama.

. Tax Rates - tax rates are graduated and based on federal taxable income
apportioned to Alabama:

Prior Year’s Taxable Income Tax Rate
Less than $1 $0.25 per $1000
$1 to $200,000 $1.00 per $1000
$200,000 to $500,000 $1.25 per $1000
$500,000 to $2,500,000 $1.50 per $1000
$2,500,000 and over $1.75 per $1000
. Tax Caps - the minimum amount of tax is $100. The maximum amount of tax for

most taxpayers is $15,000. For insurance companies subject to premium taxes,
the maximum amount of tax is $3,000,000.

. Tax Caps for Financial Institutions - for financial institutions subject to the
financial institution excise tax, the minimum amount of tax varies based on the
total amount of Alabama deposits. The maximum amount of tax is 3,000,000.

. Family Limited Liability Entities - the tax on a qualified family limited liability
entity is no greater than $500 if it makes an annual election.

. Consolidated Reporting - not allowed.

Sales and Use Taxes

The state general sales tax rate on retail sales of tangible personal property is 4%.
Machinery and equipment used in a manufacturing process is subject to a reduced rate of 1.5%.
In addition, local counties and municipalities may also levy sales and use taxes.

The use tax is a complementary tax to the sales tax. Alabama use tax is imposed on the
storage, use, or other consumption of tangible personal property in the State. Local counties and
municipalities may also impose a use tax. The use tax is not imposed if the property is subject to
the Alabama sales tax. In contrast to the sales tax which requires the seller to collect and remit
the tax, the purchaser is subject to the use tax and must remit the tax to the proper state,
municipal, or county authorities.



There are several sales and use tax exemptions. Some of the major exemptions include
the following purchases:

. Wholesale Sales - purchases for resale are exempt.

. Pollution Control Equipment - all equipment and materials purchased primarily
for the control, reduction, or elimination of air or water pollution are exempt.

. Raw Materials - raw materials used by manufactures or compounders as an
ingredient or component part of the manufactured or compounded product are
exempt.

Utility Gross Receipts Tax

The Alabama utility gross receipts tax is imposed on every utility furnishing electricity,
domestic water, natural gas, telegraph services, and telephone services in Alabama. Local
counties and municipalities may also levy a utility gross receipts tax. Although this is a direct
tax on the utility service purchaser, it is collected by the utility service provider, with liability for
payment of the tax remaining with the proper state, municipal, or county authorities.

The tax is due monthly on the gross sales or gross receipts from the sale of taxable utility
services in Alabama at the following rates:

. For electricity, domestic water, or natural gas:

If monthly gross sales or gross

receipts respecting a person are: The tax is:

Not over $40,000 4% of such gross sales or
gross receipts

Over $40,000 but not over $60,000 $1600 plus 3% of the excess
over $40,000

Over $60,000 $2200 plus 2% of the excess
over $60,000

. For telegraph and telephone services, 6% of such gross sales or gross receipts.

There are several exemptions and exclusions from the utility gross receipts tax, including
the following:

. Wholesale sales.
. The furnishing of electricity, natural gas, or domestic water for use or
consumption by, in, or for the direct production, generation, processing, storage,

delivery, or transmission of electricity, natural gas, or domestic water.

. The furnishing of electricity to a manufacturer or compounder for use in an
electrolytic or electrothermal manufacturing or compounding process.



. The furnishing of natural gas to a manufacturer or compounder as a chemical raw
material in the manufacturing or compounding of tangible personal property, but
not as fuel or energy.

. The furnishing of natural gas to be used by a manufacturer or compounder to
chemically convert raw materials prior to the use of the converted raw materials
in an electrolytic or electrothermal manufacturing or compounding process.

. The furnishing of utility services through the use of a prepaid telephone calling
card.

Leasing or Renting of Tangible Personal Property Tax

Alabama imposes a privilege tax on each person engaging or continuing in the business
of leasing or renting tangible personal property within the State. Counties and municipalities
may also impose such a tax at the local level. The general rate at the state level is 4% of the
gross proceeds from the leasing or renting of tangible personal property. There is a reduced rate
of 1.5% of the gross proceeds from the leasing or renting of automotive vehicles, truck trailers,
semitrailers, or house trailers, and a reduced rate of 2% of the gross proceeds from the leasing or
renting of linens and garments.

Property Taxes

All real and personal property located in Alabama is subject to property taxes, unless
specifically exempted. The State millage rate on both real and personal property is limited by
the Alabama Constitution to 6% mills or $6.50 per $1000 of assessed value. Counties, cities and
school districts may also impose property taxes and these local rates vary.

The owner of real property and tangible personal property with situs in Alabama on
October 1 of each year is assessed property taxes. All taxable property must be assessed with the
tax assessor in the county in which the property is located between October 1 and December 31
of each year. Alabama arrives at an assessed value for property based upon four different
classifications: (i) business property is assessed at 20% of its appraised value; (ii) utility
property is centrally assessed at 30% of its appraised value; (iii) agricultural, forest, and
residential property, and historic buildings are assessed at 10% of appraised value; and
(iv) private passenger automobiles and trucks are assessed at 15% of appraised value.

Major statutory property tax exemptions include the following:

. Inventory - inventories of goods, wares, and merchandise for sale are not subject
to property tax. Inventories of raw materials for use as an ingredient or
component part of a manufactured or compounded product are also exempt.

. Pollution Control Equipment - all equipment and materials purchased primarily
for the control, reduction, or elimination of air or water pollution are exempt.



INCENTIVES FOR THE LOCATION OF NEW AND EXPANSION PROJECTS

Since the adoption of the Cater Act in 1949 by which Alabama became one of the first
states in the nation to permit industrial revenue bond financing, Alabama has created a number of
tax and non-tax incentives to encourage new industrial and commercial facilities in the State.
The most commonly used programs offered throughout the State are summarized below.

ADO Notification

The Alabama Development Office (“ADO”) is the department of State government
primarily responsible for recruiting new industry to the State. ADO must be notified in advance
of any new or expansion project for which any of the following incentives will be requested:

. capital investment credits;
. site preparation grants;
. funding for access roads and bridges through the Alabama Industrial Access Road

and Bridge Corporation;

o training and other assistance from the Alabama Industrial Development Training
Program exceeding $1,000,000 annually; or

. any other direct or indirect payment from the State whether in cash, in kind, or
otherwise.

The ADO Director must be notified, either orally or in writing, about the general
parameters of a project if an entity is considering locating or expanding a facility at a site within
the State and intends to claim any of the incentives listed above. This initial notification must be
made as soon as the project’s parameters are generally known or when a site has been identified.
This requirement of state law is intended to establish ADO as the focal point for allocating
industrial and economic incentives in the State and to permit the State to allocate its limited
economic development resources more efficiently.

Tax Abatements

Subject to certain geographical and jurisdictional limitations and qualifications, cities,
counties, and public industrial authorities may grant abatements of ad valorem (property) taxes,
sales and use taxes, and certain mortgage and recording taxes, with respect to real and personal
property acquired to establish or expand qualifying industrial and research enterprises in
Alabama. To qualify, the business enterprise must be included in Standard Industrial
Classification (“SIC”) (or equivalent North America Industry Classification Systems, “NAICS”)
Major Groups 20-39 (manufacturing enterprises), 50 (wholesale trade of durable goods), or 51
(wholesale trade of non-durable goods), Industrial Group No. 737 (computer programming, data
processing, and other computer related services), or Industry Nos. 0724 (cotton ginning), 4613
(refined petroleum pipelines), 8731 (commercial physical and biological research), 8733 (non-
commercial research organizations), or 8734 (testing laboratories). In addition, eligible
enterprises also include trades or businesses described in NAICS Subsector 493 (warehousing or
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storage), Industry Number 488310 (port and harbor operations), or Industry Number 488320
(marine cargo handling), if the trade or business is to be conducted on premises in which the
Alabama State Port Authority has an ownership, leasehold, or other possessory interest and such
premises are used as part of the operations of the Alabama State Port Authority.

There are no minimum investment criteria for new projects. Expansions of existing
projects may qualify if the capital cost is at least equal to the lesser of 30% of the original project
cost or $2,000,000