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Fayet, David Kennamer and B r a d Kennamer, Steve R u s s e l l and 

M e l i n d a R u s s e l l , and Gary S t r i c k l a n d and J e n n i f e r S t r i c k l a n d 

( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as " t h e p l a i n t i f f s " ) 

sued J e f f C o r n e l i u s , among o t h e r s , a l l e g i n g v a r i o u s c l a i m s 

r e l a t e d t o i n v e s t m e n t s the p l a i n t i f f s had made i n c o r p o r a t i o n s 

i n w h i c h C o r n e l i u s was a l l e g e d l y a p r i n c i p a l . The t r i a l c o u r t 

e n t e r e d a d e f a u l t judgment a g a i n s t C o r n e l i u s based upon h i s 

p u r p o r t e d f a i l u r e t o appear f o r h i s d e p o s i t i o n , awarding the 

p l a i n t i f f s a t o t a l of $975,000 i n damages. C o r n e l i u s moved 

the t r i a l c o u r t p u r s u a n t t o Rule 60(b), A l a . R. C i v . P., t o 

s e t a s i d e the d e f a u l t judgment, a r g u i n g t h a t he had not 

r e c e i v e d n o t i c e t h a t the motion f o r a d e f a u l t judgment had 

been f i l e d . A f t e r a h e a r i n g , the t r i a l c o u r t d e n i e d 

C o r n e l i u s ' s motion t o s e t a s i d e the d e f a u l t judgment, and 

C o r n e l i u s appealed. We conclude t h a t the t r i a l c o u r t ' s 

judgment i s i n c o n s i s t e n t w i t h due p r o c e s s and i s , t h e r e f o r e , 

v o i d . C o r n e l i u s i s e n t i t l e d t o have the d e f a u l t judgment s e t 

a s i d e p u r s u a n t t o Rule 6 0 ( b ) ( 4 ) , A l a . R. C i v . P. T h e r e f o r e , 

we r e v e r s e and remand. 
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F a c t s and P r o c e d u r a l H i s t o r y 

On A p r i l 24, 2009, the p l a i n t i f f s sued M o l e c u l a r 

D i a g n o s t i c s of America, I n c . ("MDA, I n c . " ) , M o l e c u l a r 

D i a g n o s t i c s of Alabama, LLC ("MDA"), M e d i c a l Devices 

I n t e r n a t i o n a l ("MDI"), and C o r n e l i u s , as w e l l as f i c t i t i o u s l y 

named d e f e n d a n t s , c l a i m i n g b r e a c h of c o n t r a c t , n e g l i g e n c e , 

wantonness, f r a u d u l e n t s u p p r e s s i o n , u n j u s t enrichment, and 

br e a c h of f i d u c i a r y d u t i e s r e l a t e d t o i n v e s t m e n t s the 

p l a i n t i f f s had made i n MDA, I n c . , MDA, and MDI. A c c o r d i n g t o 

the p l a i n t i f f s ' c o m p l a i n t , C o r n e l i u s "was an employee, 

r e p r e s e n t a t i v e , agent, owner and/or p r i n c i p a l of MDA, I n c . , 

MDA and MDI" when the p l a i n t i f f s made t h e i r i n v e s t m e n t s . 

The p l a i n t i f f s sought t o r e c o v e r as damages "a r e t u r n of 

t h e i r i n v e s t m e n t p r i n c i p a l , " "a r e a s o n a b l e and j u s t i f i e d 

r e t u r n on s a i d i n v e s t m e n t , " damages f o r "mental a n g u i s h , " and 

" a l l damages a v a i l a b l e t o the P l a i n t i f f s under Alabama l a w , " 

i n c l u d i n g p u n i t i v e damages. A c c o r d i n g t o the c o m p l a i n t , the 

p l a i n t i f f s ' i n v e s t m e n t s were as f o l l o w s : 

" a . R onald & Susan Browning -- $25,000 -¬
September 24, 2002; 

"b. Bubba & Debbie Beck -- $75,000 ( t o t a l ) -¬
J u l y 11, 2001, August 6, 2001 and Febr u a r y 15, 2002; 
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" c . A l l e n & Pam Ca p r a r a -- $25,000 -- on or 
about March 2001; 

"d. Bobby & Cindy Fayet -- $25,000 -- December 
4, 2001; 

"e. David & Brad Kennamer -- $ 100,000 ( t o t a l ) 
-- F e b r u a r y 15, 2002 and March 6, 2002; 

" f . Steve & M e l i n d a R u s s e l l -- $25,000 -- on or 
about Fe b r u a r y 2002; and 

"g. Gary & J e n n i f e r S t r i c k l a n d -- $50,000 
( t o t a l ) -- August 6, 2001 and Febr u a r y 15, 2002." 

The p l a i n t i f f s a l s o r e q u e s t e d "a f u l l and complete a c c o u n t i n g 

of the i n v e s t m e n t s made the b a s i s of t h i s s u i t . " 

The p l a i n t i f f s f i r s t attempted t o se r v e the c o m p l a i n t on 

C o r n e l i u s by c e r t i f i e d m a i l t o h i s home a d d r e s s : on Maple 

D r i v e i n B l o u n t s v i l l e ("the Maple D r i v e a d d r e s s " ) . C o r n e l i u s 

t e s t i f i e d by a f f i d a v i t t h a t he has r e s i d e d at t h a t address 

s i n c e 1994. The p l a i n t i f f s s t a t e t h a t the c o m p l a i n t was 

r e t u r n e d w i t h a note i n d i c a t i n g t h a t i t was " u n d e l i v e r a b l e as 

a d d r e s s e d . " The p l a i n t i f f s a l s o s t a t e t h a t s e v e r a l subsequent 

attempts were made t o ser v e C o r n e l i u s p e r s o n a l l y a t the Maple 

D r i v e address but t h a t i t was not u n t i l J u l y 2009, a f t e r t h e y 

had h i r e d a p r i v a t e p r o c e s s s e r v e r , t h a t C o r n e l i u s was f i n a l l y 

s e r v e d w i t h the c o m p l a i n t . C o r n e l i u s t e s t i f i e d i n h i s 

a f f i d a v i t t h a t the c o m p l a i n t was s e r v e d on him a t the Maple 
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D r i v e a d d r e s s . The p l a i n t i f f s have p r o v i d e d no e v i d e n c e t o 

the c o n t r a r y . 

On August 18, 2009, C o r n e l i u s , a c t i n g pro se, f i l e d an 

answer t o the c o m p l a i n t . I n h i s answer, C o r n e l i u s l i s t e d h i s 

address as P.O. Box 190, B l o u n t s v i l l e , AL 35031 ("the P.O. 

Box 190 a d d r e s s " ) , and i n c l u d e d a t e l e p h o n e number i n the 

address b l o c k . The answer was m a i l e d t o the p l a i n t i f f s ' 

c o u n s e l i n an envelope on which the f o l l o w i n g r e t u r n address 

was w r i t t e n : "G. Edward Coey, P.O. Box 834, H a n c e v i l l e , AL." 

C o r n e l i u s had c o n s u l t e d Coey, an a t t o r n e y i n H a n c e v i l l e , 

r e g a r d i n g the c a s e ; however, C o r n e l i u s d i d not h i r e Coey t o 

r e p r e s e n t him, and Coey never f i l e d a n o t i c e of appearance as 

c o u n s e l f o r C o r n e l i u s . 

On August 27, 2009, the p l a i n t i f f s e l e c t r o n i c a l l y f i l e d 

a n o t i c e of t h e i r i n t e n t i o n take C o r n e l i u s ' s d e p o s i t i o n on 

September 15, 2009. However, C o r n e l i u s was not r e g i s t e r e d as 

a p a r t i c i p a n t i n the e l e c t r o n i c - f i l i n g system. The p l a i n t i f f s 

a l s o m a i l e d a d e p o s i t i o n n o t i c e t o C o r n e l i u s at the P.O. Box 

190 add r e s s , b u t the n o t i c e was r e t u r n e d on August 30, marked 

as "not d e l i v e r a b l e as addressed, unable t o f o r w a r d . " 

5 



1091378 

On September 8, 2009, the p l a i n t i f f s moved the t r i a l 

c o u r t f o r a d e f a u l t judgment, s t a t i n g : 

"1. The C o m p l a i n t g i v i n g r i s e t o t h i s case was 
f i l e d on A p r i l 24, 2009. The P l a i n t i f f s e f f e c t e d 
p e r s o n a l s e r v i c e on the Defendant J e f f C o r n e l i u s on 
J u l y 19, 2009. 

"2. On or about August 17, 2009, the Defendant 
J e f f C o r n e l i u s f i l e d an Answer pr o se. I n h i s 
answer, Mr. C o r n e l i u s l i s t e d h i s address as 'P.O. 
Box 190, B l o u n t s v i l l e , AL 35031.' However, the 
Answer was r e c e i v e d by the u n d e r s i g n e d c o u n s e l on 
b e h a l f of the P l a i n t i f f s i n [ a n ] envelope ... [ o n 
w h i c h ] [ t ] h e r e t u r n on the address i s f o r a G. 
Edward Coey, b e l i e v e d t o be an a t t o r n e y i n 
H a n c e v i l l e , Alabama. 

"3. On August 27, 2009, the P l a i n t i f f s i s s u e d a 
d e p o s i t i o n n o t i c e t o the Defendant J e f f C o r n e l i u s . 
The n o t i c e of d e p o s i t i o n was m a i l e d t o J e f f 
C o r n e l i u s at the address p r o v i d e d by Mr. C o r n e l i u s 
i n h i s answer, t o w i t : P.O. Box 190, B l o u n t s v i l l e , 
AL 35031. 

"4. On or about August 30, 2009, the envelope 
t h a t was u t i l i z e d t o s e r v e the n o t i c e of d e p o s i t i o n 
was r e t u r n e d t o the u n d e r s i g n e d c o u n s e l as ' n o t 
d e l i v e r a b l e as addressed, unable t o f o r w a r d . ' 

"5. The above d e s c r i b e d f a c t s demonstrate t h a t 
a d e f a u l t judgment s h o u l d be e n t e r e d on b e h a l f of 
the P l a i n t i f f s a g a i n s t the Defendant J e f f C o r n e l i u s . 
F i r s t , Mr. C o r n e l i u s has p r o v i d e d a f a l s e address t o 
the P l a i n t i f f s , v i a the u n d e r s i g n e d c o u n s e l . 
A c c o r d i n g l y , the u n d e r s i g n e d c o u n s e l has no way t o 
conduct l e g a l p r o c e e d i n g s w i t h t h i s Defendant. 
Second, s a i d Defendant has f a i l e d t o p r o v i d e the 
u n d e r s i g n e d c o u n s e l w i t h an a p p r o p r i a t e address so 
t h a t d i s c o v e r y can p r o c e e d i n t h i s case. The f a c t 
t h a t the Defendant C o r n e l i u s p r o v i d e d the C o u r t and 
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the u n d e r s i g n e d c o u n s e l w i t h a f r a u d u l e n t address 
demonstrates t h a t the Defendant i s c o m p l e t e l y 
u n w i l l i n g t o abide by the Alabama R u l e s of C i v i l 
P rocedure and, a d d i t i o n a l l y , t o p a r t i c i p a t e i n t h i s 
case as a Defendant pro se or o t h e r w i s e . 

"6. The P l a i n t i f f s r e s p e c t f u l l y submit t h a t the 
C o u r t e n t e r a d e f a u l t judgment a g a i n s t the Defendant 
J e f f C o r n e l i u s w i t h l e a v e t o prove damages i n the 
f u t u r e . " 

( C i t a t i o n s o m i t t e d . ) 

The c e r t i f i c a t e of s e r v i c e on the d e f a u l t - j u d g m e n t motion 

i n d i c a t e s t h a t i t , t o o , was e l e c t r o n i c a l l y f i l e d . However, 

the p l a i n t i f f s s t a t e t h a t t h e y a l s o m a i l e d a copy of the 

motion t o the P.O. Box 190 a d d r e s s , a l o n g w i t h a l e t t e r 

a d v i s i n g C o r n e l i u s of the e x i s t e n c e of the d e f a u l t - j u d g m e n t 

motion and s t a t i n g t h a t the p l a i n t i f f s i n t e n d e d t o ask the 

t r i a l c o u r t f o r a h e a r i n g on the motion. A copy of the motion 

was a l s o s e n t t o Coey. Coey acknowledged r e c e i p t of the 

motion i n a l e t t e r t o the p l a i n t i f f s ' c o u n s e l but s t a t e d t h a t 

he was not, and had never been, c o u n s e l f o r C o r n e l i u s 

r e g a r d i n g t h i s m a t t e r . Coey l a t e r t o l d C o r n e l i u s ' s a t t o r n e y 

t h a t he had t r i e d t o f o r w a r d the motion t o C o r n e l i u s a t the 

P.O. Box 190 address but t h a t i t had been r e t u r n e d t o him as 

"not d e l i v e r a b l e as addressed." 
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On October 26, 2009, t h e r e was an e n t r y of d e f a u l t 

a g a i n s t C o r n e l i u s . On October 28, 2009, the t r i a l c o u r t 

e n t e r e d a judgment by d e f a u l t a g a i n s t MDA, I n c . , MDA, MDI, and 

C o r n e l i u s , awarding the p l a i n t i f f s damages t o t a l i n g $975,000. 

I t does not appear t h a t the t r i a l c o u r t h e l d a h e a r i n g on the 

d e f a u l t - j u d g m e n t motion b e f o r e e n t e r i n g the judgment. 

On March 11, 2010, the p l a i n t i f f s i n i t i a t e d a garnishment 

p r o c e e d i n g i n an attempt t o c o l l e c t the judgment a g a i n s t 

C o r n e l i u s . A c c o r d i n g t o C o r n e l i u s ' s a f f i d a v i t t e s t i m o n y , he 

was s e r v e d at the Maple D r i v e address w i t h n o t i c e of the 

garnishment and a subpoena f o r a postjudgment d e p o s i t i o n . On 

March 23, 2010, C o r n e l i u s moved the t r i a l c o u r t t o s e t a s i d e 

i t s October 28 judgment and the subsequent garnishment 

p r o c e e d i n g , p u r s u a n t t o R u l e 6 0 ( b ) ( 6 ) , A l a . R. C i v . P. 

C o r n e l i u s argued i n h i s motion t h a t he d i d not r e c e i v e a copy 

of the p l a i n t i f f s ' d e f a u l t - j u d g m e n t motion and t h a t a l l o w i n g 

the d e f a u l t judgment t o s t a n d would be "a m i s c a r r i a g e of 

j u s t i c e " and would v i o l a t e p r i n c i p l e s of due p r o c e s s . 

The p l a i n t i f f s f i l e d an o b j e c t i o n t o C o r n e l i u s ' s motion, 

and the t r i a l c o u r t s c h e d u l e d a h e a r i n g on the motion. A t the 

h e a r i n g , the t r i a l c o u r t h e a r d o r a l argument and gave the 
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p a r t i e s time t o f i l e a d d i t i o n a l p l e a d i n g s and e v i d e n t i a r y 

m a t e r i a l . On May 19, 2010, the t r i a l c o u r t e n t e r e d an o r d e r 

d e n y i ng C o r n e l i u s ' s motion. The o r d e r p r o v i d e d : 

" T h i s s u i t was f i l e d on A p r i l 24, 2009. 
Defendant J e f f C o r n e l i u s was s e r v e d and f i l e d an 
answer on August 18, 2009, l i s t i n g h i s home address 
as P.O. Box 190, B l o u n t s v i l l e , AL 35031. 

"A d e f a u l t judgment was e n t e r e d a g a i n s t Mr. 
C o r n e l i u s on October 28, 2009, as a r e s u l t of h i s 
f a i l u r e t o appear f o r a d e p o s i t i o n . The M o tion t o 
Set A s i d e Judgment was f i l e d on March 23, 2010. 
Defendant contends the judgment s h o u l d be s e t a s i d e 
under Rule 6 0 ( b ) ( 6 ) , Alabama Ru l e s of C i v i l 
Procedure because p l a i n t i f f s ' a t t o r n e y f a i l e d t o 
p r o p e r l y n o t i f y defendant. 

"The Court f i n d s t h a t t h e r e i s no b a s i s t o s e t 
a s i d e the judgment under Rule 6 0 ( b ) ( 6 ) . T h e r e f o r e , 
the M o t i o n t o Set A s i d e Judgment and Garnishment i s 
d e n i e d . " 

C o r n e l i u s has a p pealed the t r i a l c o u r t ' s judgment. 

Is s u e s 

C o r n e l i u s argues t h a t t h i s case p r e s e n t s f o u r i s s u e s f o r 

t h i s C ourt t o c o n s i d e r : (1) whether "the d e f a u l t judgment i n 

t h i s case [ i s ] v o i d because the t r i a l c o u r t a c t e d i n a manner 

i n c o n s i s t e n t w i t h due p r o c e s s because [ C o r n e l i u s ] was not 

g i v e n n o t i c e of the f i l i n g of the motion a g a i n s t him f o r a 

d e f a u l t judgment," C o r n e l i u s ' s b r i e f , at 4; (2) whether a 

d e f a u l t judgment i s v o i d " i f i t awards damages i n excess of 
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those c l a i m e d i n the c o m p l a i n t , " i d . ; (3) whether the d e f a u l t 

judgment i s v o i d "because the damages were not a s s e s s e d by a 

j u r y , " i d . ; and (4) whether the f a c t s "show a b a s i s f o r 

s e t t i n g a s i d e a d e f a u l t judgment under Rule 60(b)(6) of the 

Alabama Rules of C i v i l Procedure because t h e r e are a g g r a v a t i n g 

c i r c u m s t a n c e s and reasons j u s t i f y i n g r e l i e f from the o p e r a t i o n 

of the judgment." I d . 

S t a n d a r d of Review 

G e n e r a l l y , " ' [ a ] t r i a l c o u r t has b r o a d d i s c r e t i o n i n 

d e c i d i n g whether t o g r a n t or deny a motion t o s e t a s i d e a 

d e f a u l t judgment. In r e v i e w i n g an a p p e a l from a t r i a l c o u r t ' s 

o r d e r r e f u s i n g t o s e t a s i d e a d e f a u l t judgment, t h i s Court 

must determine whether i n r e f u s i n g t o s e t a s i d e the d e f a u l t 

judgment the t r i a l c o u r t exceeded i t s d i s c r e t i o n . ' " C a r r o l l  

v. W i l l i a m s , 6 So. 3d 463, 466-67 ( A l a . 2008) ( q u o t i n g Z e l l e r  

v. B a i l e y , 950 So. 2d 1149, 1152 ( A l a . 2006) ( c i t a t i o n s 

o m i t t e d ) ) . However, 

"'"[w]hen the g r a n t or d e n i a l of r e l i e f [ f r o m a 
d e f a u l t judgment] t u r n s on the v a l i d i t y of the 
judgment, as under Rule 6 0 ( b ) ( 4 ) [ , A l a . R. C i v . P . ] , 
d i s c r e t i o n has no p l a c e . I f the judgment i s v a l i d , 
i t must s t a n d ; i f i t i s v o i d , i t must be s e t a s i d e . 
A judgment i s v o i d o n l y i f the c o u r t r e n d e r i n g i t 
l a c k e d j u r i s d i c t i o n of the s u b j e c t m a t t e r or of the 
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p a r t i e s , or i f i t a c t e d i n a manner i n c o n s i s t e n t  
w i t h due p r o c e s s . " 

P i r t e k USA, LLC v. Whitehead, 51 So. 3d 291, 295 ( A l a . 2010) 

( q u o t i n g O r i x F i n . S e r v s . , I n c . v. Murphy, 9 So. 3d 1241, 1244 

( A l a . 2008), q u o t i n g i n t u r n Insurance Mgmt. & Admin., I n c . 

v. Palomar I n s . Corp., 590 So. 2d 209, 212 ( A l a . 1991) 

(emphasis added)). 

A n a l y s i s 

C o r n e l i u s f i r s t argues t h a t he i s e n t i t l e d t o have the 

d e f a u l t judgment s e t a s i d e as v o i d , p u r s u a n t t o Rule 6 0 ( b ) ( 4 ) , 

A l a . R. C i v . P., on the b a s i s t h a t "the t r i a l c o u r t a c t e d i n 

a manner i n c o n s i s t e n t w i t h due p r o c e s s because [ C o r n e l i u s ] was 

not g i v e n n o t i c e of the f i l i n g of the motion a g a i n s t him f o r 
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a d e f a u l t judgment." 2 C o r n e l i u s ' s b r i e f , a t 28. T h i s Court 

has s t a t e d : 

" P r o c e d u r a l due p r o c e s s , as guaranteed by the 
F o u r t e e n t h Amendment t o the U n i t e d S t a t e s 
C o n s t i t u t i o n and A r t i c l e I , § 6, of the Alabama 
C o n s t i t u t i o n of 1901, b r o a d l y s p e a k i n g , contemplates 
the r u d i m e n t a r y r e q u i r e m e n t s of f a i r p l a y , which 
i n c l u d e a f a i r and open h e a r i n g b e f o r e a l e g a l l y 
c o n s t i t u t e d c o u r t or o t h e r a u t h o r i t y , w i t h n o t i c e  
and the o p p o r t u n i t y t o p r e s e n t e v i d e n c e and  
argument, r e p r e s e n t a t i o n by c o u n s e l , i f d e s i r e d , and  
i n f o r m a t i o n as t o the c l a i m s of the opposing p a r t y ,  
w i t h r e a s o n a b l e o p p o r t u n i t y t o c o n t r o v e r t them. I t 
i s g e n e r a l l y u n d e r s t o o d t h a t an o p p o r t u n i t y f o r a 

2The p l a i n t i f f s argue t h a t " C o r n e l i u s i s estopped from 
c l a i m i n g t h a t the d e f a u l t judgment i s v o i d under [ R u l e ] 
6 0 ( b ) ( 4 ) , " because " at no p o i n t i n time b e f o r e the t r i a l c o u r t 
d i d C o r n e l i u s even mention, much l e s s argue, t h a t the judgment 
was v o i d p u r s u a n t t o [ R u l e ] 6 0 ( b ) ( 4 ) . I n s t e a d , i n l i t e r a l l y 
e v e r y p l e a d i n g he f i l e d b e f o r e the t r i a l c o u r t , C o r n e l i u s 
l i m i t e d h i s argument t o Rule 6 0 ( b ) ( 6 ) [ , A l a . R. C i v . P . ] . " 
The p l a i n t i f f s ' b r i e f , a t 22-23. However, i t i s w e l l s e t t l e d 
t h a t the n a t u r e of a p l e a d i n g i s det e r m i n e d by i t s substance 
and not by i t s s t y l e . See Evans v. Waddell , 689 So. 2d 23, 26 
( A l a . 1997) ("The substance of a motion and not i t s s t y l e 
d etermines what k i n d of motion i t i s . " ) . C o r n e l i u s argued 
t h a t he d i d not r e c e i v e n o t i c e t h a t a motion f o r a d e f a u l t 
judgment had been f i l e d or have an o p p o r t u n i t y t o c o n t e s t the 
motion. C o r n e l i u s a l s o argued t h a t , " [ u ] n d e r the 
c i r c u m s t a n c e s , ... he [ w a s ] e n t i t l e d t o r e l i e f from the 
o p e r a t i o n of the [ d e f a u l t ] [j]udgment i n t h a t t o do o t h e r w i s e 
would be a m i s c a r r i a g e of j u s t i c e and c o n s t i t u t e a t a k i n g of 
p r o p e r t y w i t h o u t due p r o c e s s . " "A judgment i s v o i d ... i f the 
c o u r t r e n d e r i n g i t ... a c t e d i n a manner i n c o n s i s t e n t w i t h due 
p r o c e s s . " P i r t e k USA, 51 So. 3d a t 295. Rule 60(b)(4) 
p r o v i d e s t h a t a judgment can be s e t a s i d e i f the "judgment i s 
v o i d . " Thus, C o r n e l i u s ' s Rule 60(b) motion was, i n sub s t a n c e , 
a Rule 60(b)(4) motion, and we w i l l c o n s i d e r i t as such. 
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h e a r i n g b e f o r e a competent and i m p a r t i a l t r i b u n a l 
upon p r o p e r n o t i c e i s one of the e s s e n t i a l elements 
of due p r o c e s s . " 

Ex p a r t e Weeks, 611 So. 2d 259, 261 ( A l a . 1992) (emphasis 

added; c i t a t i o n s o m i t t e d ) . 

The Supreme Court of the U n i t e d S t a t e s has s t a t e d : 

"An e l e m e n t a r y and fundamental requirement of 
due p r o c e s s i n any p r o c e e d i n g which i s t o be 
ac c o r d e d f i n a l i t y i s n o t i c e r e a s o n a b l y c a l c u l a t e d ,  
under a l l the c i r c u m s t a n c e s , t o a p p r i s e i n t e r e s t e d  
p a r t i e s of the pendency of the a c t i o n and a f f o r d  
them an o p p o r t u n i t y t o p r e s e n t t h e i r o b j e c t i o n s . 
The n o t i c e must be of such n a t u r e as r e a s o n a b l y t o 
convey the r e q u i r e d i n f o r m a t i o n , and i t must a f f o r d 
a r e a s o n a b l e time f o r those i n t e r e s t e d t o make t h e i r 
appearance. But i f w i t h due r e g a r d f o r the 
p r a c t i c a l i t i e s and p e c u l i a r i t i e s of the case t h e s e 
c o n d i t i o n s are r e a s o n a b l y met the c o n s t i t u t i o n a l 
r e q u i r e m e n t s are s a t i s f i e d . 'The c r i t e r i o n i s not 
the p o s s i b i l i t y of c o n c e i v a b l e i n j u r y , but the j u s t 
and r e a s o n a b l e c h a r a c t e r of the r e q u i r e m e n t s , h a v i n g 
r e f e r e n c e t o the s u b j e c t w i t h which the s t a t u t e 
d e a l s . ' 

"But when n o t i c e i s a person's due, p r o c e s s  
which i s a mere g e s t u r e i s not due p r o c e s s . The  
means employed must be such as one d e s i r o u s of  
a c t u a l l y i n f o r m i n g the absentee might r e a s o n a b l y  
adopt t o a c c o m p l i s h i t . The r e a s o n a b l e n e s s and hence 
the c o n s t i t u t i o n a l v a l i d i t y of any chosen method may 
be defended on the ground t h a t i t i s i n i t s e l f 
r e a s o n a b l y c e r t a i n t o i n f o r m those a f f e c t e d , o r , 
where c o n d i t i o n s do not r e a s o n a b l y p e r m i t such 
n o t i c e , t h a t the form chosen i s not s u b s t a n t i a l l y 
l e s s l i k e l y t o b r i n g home n o t i c e than o t h e r of the 
f e a s i b l e and customary s u b s t i t u t e s . " 
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M u l l a n e v. C e n t r a l Hanover Bank & T r u s t Co., 339 U.S. 306, 

314-15 (1950) ( q u o t i n g American Land Co. v. Z e i s s , 219 U.S. 

47, 67 (1911) (emphasis added; c i t a t i o n s o m i t t e d ) ) . See a l s o  

Thomas v. Alabama Mun. E l e c . Auth., 432 So. 2d 470, 477 ( A l a . 

1983) ("The method of n o t i c e chosen must g i v e r e a s o n a b l e 

assurance of a c t u a l l y g i v i n g n o t i c e i n l i g h t of o t h e r 

a v a i l a b l e means."). 

C o r n e l i u s argues t h a t the d e f a u l t judgment e n t e r e d 

a g a i n s t him v i o l a t e d p r i n c i p l e s of due p r o c e s s because he d i d 

not r e c e i v e n o t i c e of the d e f a u l t - j u d g m e n t motion. The 

p l a i n t i f f s argue t h a t " C o r n e l i u s was not due any n o t i c e of the 

motion f o r d e f a u l t judgment p u r s u a n t t o Rule 5 5 ( b ) ( 2 ) [ , A l a . 

R. C i v . P.,] because he d i d not f i l e a p r o p e r appearance i n 

t h i s c a s e ." The p l a i n t i f f s ' b r i e f , a t 28. Rule 55(b)(2) 

p r o v i d e s , i n p e r t i n e n t p a r t : 

" I f the p a r t y a g a i n s t whom judgment by d e f a u l t i s 
sought has appeared i n the a c t i o n , the p a r t y (or, i f 
a p p e a r i n g by r e p r e s e n t a t i v e , the p a r t y ' s 
r e p r e s e n t a t i v e ) s h a l l be s e r v e d w i t h w r i t t e n n o t i c e 
of the a p p l i c a t i o n f o r judgment a t l e a s t t h r e e (3) 
days p r i o r t o the h e a r i n g on such a p p l i c a t i o n , 
p r o v i d e d , however, t h a t judgment by d e f a u l t may be 
e n t e r e d by the c o u r t on the day the case i s s e t f o r 
t r i a l w i t h o u t such t h r e e (3) days n o t i c e . " 
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S p e c i f i c a l l y , the p l a i n t i f f s argue t h a t C o r n e l i u s ' s f a i l u r e 

t o p r o v i d e a v a l i d address f o r s e r v i c e of p r o c e s s r e n d e r e d h i s 

answer i n s u f f i c i e n t t o e s t a b l i s h an "appearance" i n t h i s case 

and t h a t , t h e r e f o r e , C o r n e l i u s was not e n t i t l e d t o n o t i c e 

b e f o r e a d e f a u l t judgment was e n t e r e d . 

The p l a i n t i f f s c i t e no a u t h o r i t y i n sup p o r t of t h e i r 

argument. " ' [ I ] t i s not the f u n c t i o n of t h i s C ourt t o do a 

p a r t y ' s l e g a l r e s e a r c h or t o make and address l e g a l arguments 

f o r a p a r t y based on u n d e l i n e a t e d g e n e r a l p r o p o s i t i o n s not 

su p p o r t e d by s u f f i c i e n t a u t h o r i t y or argument.'" B u t l e r v.  

Town of Argo, 871 So. 2d 1, 20 ( A l a . 2003) ( q u o t i n g Dykes v.  

Lane T r u c k i n g , I n c . , 652 So. 2d 248, 251 ( A l a . 1994)). 

Moreover, C o r n e l i u s ' s answer, which d i s p u t e d the c l a i m s 

made a g a i n s t him i n the c o m p l a i n t and which i n c l u d e d h i s 

tel e p h o n e number, was s u f f i c i e n t t o c o n s t i t u t e an appearance 

under our caselaw. See, e.g., P r o g r e s s Indus., I n c . v.  

W i l s o n , 52 So. 3d 500, 506 ( A l a . 2010) ("'"An appearance i n 

an a c t i o n i n v o l v e s some s u b m i s s i o n or p r e s e n t a t i o n t o the 

c o u r t by which a p a r t y shows h i s i n t e n t i o n t o submit h i m s e l f 

t o the j u r i s d i c t i o n of the c o u r t . ( q u o t i n g Lee v. 

M a r t i n , 533 So. 2d 185, 186 ( A l a . 1988), q u o t i n g i n t u r n 

15 



1091378 

C o c k r e l l v. World's F i n e s t C h o c o l a t e Co., 349 So. 2d 1117, 

1120 ( A l a . 1977) ( o v e r r u l e d on o t h e r grounds by Ex p a r t e  

K e i t h , 771 So. 2d 1018 ( A l a . 1 9 9 8 ) ) ) . T h e r e f o r e , the 

p l a i n t i f f s ' argument i n t h i s r e g a r d i s w i t h o u t m e r i t . 

The p l a i n t i f f s a l s o argue t h a t , p u r s u a n t t o Rule 5 ( b ) , 

A l a . R. C i v . P.,3 t h e y p r o p e r l y s e r v e d C o r n e l i u s w i t h the 

d e f a u l t - j u d g m e n t motion by m a i l i n g i t t o C o r n e l i u s ' s " l a s t 

known a d d r e s s , " which, t h e y say, was the P.O. Box 190 add r e s s . 

C o r n e l i u s argues t h a t such s e r v i c e d i d not s a t i s f y the 

req u i r e m e n t s of due p r o c e s s because, he says, the p l a i n t i f f s 

were aware at the time the motion was f i l e d t h a t C o r n e l i u s 

would not r e c e i v e m a i l sent t o the P.O. Box 190 address. We 

agree w i t h C o r n e l i u s . 

On or about August 27, 2009, the p l a i n t i f f s m a i l e d a 

n o t i c e of C o r n e l i u s ' s d e p o s i t i o n t o the P.O. Box 190 addre s s . 

3 R u l e 5(b) p r o v i d e s , i n p e r t i n e n t p a r t : "Whenever under 
the s e r u l e s s e r v i c e i s r e q u i r e d ... t o be made upon a p a r t y 
r e p r e s e n t e d by an a t t o r n e y , the s e r v i c e s h a l l be made upon the 
a t t o r n e y u n l e s s s e r v i c e upon the p a r t y i s o r d e r e d by the 
c o u r t . S e r v i c e upon the a t t o r n e y o r upon a p a r t y s h a l l be 
made by d e l i v e r i n g a copy t o the a t t o r n e y or the p a r t y or by 
m a i l i n g i t t o the a t t o r n e y or the p a r t y a t the a t t o r n e y ' s or 
p a r t y ' s l a s t known addr e s s , o r , i f no address i s known, by 
l e a v i n g i t w i t h the c l e r k of c o u r t . ... S e r v i c e by m a i l i s 
complete upon m a i l i n g . " 
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The n o t i c e was r e t u r n e d a few days l a t e r , marked 

" u n d e l i v e r a b l e as addressed." On September 8, 2009, the 

p l a i n t i f f s moved the t r i a l c o u r t f o r a d e f a u l t judgment, 

a r g u i n g : 

" C o r n e l i u s has p r o v i d e d a f a l s e address t o the 
[ p ] l a i n t i f f s , v i a the u n d e r s i g n e d c o u n s e l . 
A c c o r d i n g l y , the u n d e r s i g n e d c o u n s e l has no way t o 
conduct l e g a l p r o c e e d i n g s w i t h [ C o r n e l i u s ] . Second, 
[ C o r n e l i u s ] has f a i l e d t o p r o v i d e the u n d e r s i g n e d 
c o u n s e l w i t h an a p p r o p r i a t e address so t h a t 
d i s c o v e r y can pr o c e e d i n t h i s case. The f a c t t h a t 
... C o r n e l i u s p r o v i d e d the Co u r t and the u n d e r s i g n e d 
c o u n s e l w i t h a f r a u d u l e n t address demonstrates t h a t 
[ C o r n e l i u s ] i s c o m p l e t e l y u n w i l l i n g t o abide by the 
Alabama Ru l e s of C i v i l Procedure and, a d d i t i o n a l l y , 
t o p a r t i c i p a t e i n t h i s case as a Defendant pro se or 
o t h e r w i s e . " 

(Emphasis added.) 

The r e c o r d c l e a r l y i n d i c a t e s t h a t , a t the time t h e y f i l e d 

the d e f a u l t - j u d g m e n t motion, the p l a i n t i f f s knew t h a t 

C o r n e l i u s would not r e c e i v e m a i l sent t o the P.O. Box 190 

add r e s s . N e v e r t h e l e s s , t h e y r e l i e d on what they d e s c r i b e d i n 

t h e i r motion as a " f a l s e " and " f r a u d u l e n t " address as the o n l y 

means of d i r e c t l y n o t i f y i n g C o r n e l i u s , who had f i l e d an answer 

pro se, t h a t a d e f a u l t - j u d g m e n t motion had been f i l e d . I t i s 

t r u e t h a t the p l a i n t i f f s a l s o m a i l e d a copy of the motion t o 

Coey, an a t t o r n e y . However, Coey had never f i l e d a n o t i c e of 

17 



1091378 

appearance on C o r n e l i u s ' s b e h a l f . There i s no i n d i c a t i o n t h a t 

the p l a i n t i f f s made any o t h e r attempt t o n o t i f y C o r n e l i u s of 

the pending d e f a u l t - j u d g m e n t motion, even though they had 

s u c c e s s f u l l y s e r v e d C o r n e l i u s w i t h t h e i r c o m p l a i n t at the 

Maple D r i v e address o n l y a few months b e f o r e f i l i n g the motion 

and had what by a l l appearances was C o r n e l i u s ' s t e l e p h o n e 

number. 

We cannot conclude t h a t the p l a i n t i f f s ' p u r p o r t e d attempt 

t o n o t i f y C o r n e l i u s of the d e f a u l t - j u d g m e n t motion -- m a i l i n g 

the motion t o an address a t which they knew C o r n e l i u s would 

not r e c e i v e i t -- was " r e a s o n a b l y c a l c u l a t e d , under a l l the 

c i r c u m s t a n c e s , t o a p p r i s e [ C o r n e l i u s ] of the pendency of the 

[ d e f a u l t - j u d g m e n t motion] and a f f o r d [him] an o p p o r t u n i t y t o 

p r e s e n t [ h i s ] o b j e c t i o n s , " M u l l a n e , 339 U.S. a t 314, nor can 

we conclude t h a t i t "g[a]ve r e a s o n a b l e assurance of a c t u a l l y 

g i v i n g n o t i c e i n l i g h t of o t h e r a v a i l a b l e means." Thomas, 432 

So. 2d a t 477. "Process which i s a mere g e s t u r e i s not due 

p r o c e s s , " M u l l a n e , 339 U.S. a t 315, and the t r i a l c o u r t e r r e d 

i n f a i l i n g t o s e t a s i d e the d e f a u l t judgment a g a i n s t 

C o r n e l i u s . 
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The p l a i n t i f f s argue t h a t P i e l v. D i l l a r d , 414 So. 2d 87 

( A l a . C i v . App. 1982), i s " d i r e c t a u t h o r i t y f o r the 

p r o p o s i t i o n t h a t a p a r t y i s e n t i t l e d t o r e l y upon addresses 

i n c l u d e d w i t h i n p l e a d i n g s i n o r d e r t o determine s e r v i c e a t the 

' l a s t known a d d r e s s . ' " The p l a i n t i f f s ' b r i e f , a t 33. However, 

t h e i r r e l i a n c e on P i e l i s m i s p l a c e d . The C o u r t of C i v i l 

A p peals i n P i e l a d d r e s s e d the i s s u e whether s e r v i c e was p r o p e r 

when a s u g g e s t i o n of death was m a i l e d t o an address t h a t "was 

not the address of [the p l a i n t i f f ' s ] c o u n s e l a p p e a r i n g on the 

o r i g i n a l c o m p l a i n t nor any subsequent p l e a d i n g of e i t h e r 

p a r t y , " and " [ t ] h e r e c o r d [did] not d i s c l o s e l e g a l e v i d e n c e 

of whence [the address] came." P i e l , 414 So. 2d a t 90. The 

Court of C i v i l A ppeals d i d not c o n s i d e r whether an address 

p r o v i d e d i n a p l e a d i n g c o u l d be r e l i e d on as the " l a s t known 

ad d r e s s " when, as here, the p l a i n t i f f s knew t h a t i t was not 

a v a l i d address f o r the defendant and when the p l a i n t i f f s were 

aware of another address f o r the defendant a t which s e r v i c e 

i n the case had u l t i m a t e l y been s u c c e s s f u l . Thus, P i e l i s 

d i s t i n g u i s h a b l e from t h i s case and does not su p p o r t the 

p l a i n t i f f s ' argument. 
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C o n c l u s i o n 

For the f o r e g o i n g r e a s o n s , we c o n c l u d e t h a t the d e f a u l t 

judgment e n t e r e d a g a i n s t C o r n e l i u s i s i n c o n s i s t e n t w i t h due 

p r o c e s s and i s , t h e r e f o r e , v o i d . See P i r t e k USA, 51 So. 3d 

a t 295 ("A judgment i s v o i d ... i f the c o u r t r e n d e r i n g i t ... 

a c t e d i n a manner i n c o n s i s t e n t w i t h due p r o c e s s . " ) . C o r n e l i u s 

i s e n t i t l e d t o have the d e f a u l t judgment s e t a s i d e , p u r s u a n t 

t o Rule 6 0 ( b ) ( 4 ) , A l a . R. C i v . P. T h e r e f o r e , we r e v e r s e the 

t r i a l c o u r t ' s judgment and remand the case f o r f u r t h e r 

p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 4 

REVERSED AND REMANDED. 

Malone, C.J., and S t u a r t , B o l i n , Murdock, Shaw, Main, and 

Wise, J J . , concur. 

P a r k e r , J . , concurs i n the r e s u l t . 

4Our d e c i s i o n t o s e t a s i d e the d e f a u l t judgment on t h i s 
ground p r e t e r m i t s c o n s i d e r a t i o n of C o r n e l i u s ' s arguments w i t h 
r e g a r d t o the amount of the damages awarded t o the p l a i n t i f f s , 
the absence of a j u r y assessment of the damages, and i s s u e s 
r e l a t e d t o Rule 6 0 ( b ) ( 6 ) , A l a . R. C i v . P. 
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PARKER, J u s t i c e ( c o n c u r r i n g i n t h e r e s u l t ) . 

I c o n c u r i n t h e r e s u l t . 

A l t h o u g h I a g r e e w i t h t h e m a j o r i t y o p i n i o n t h a t t h e 

d e f a u l t j u d g m e n t must be r e v e r s e d , I r e a c h t h a t c o n c l u s i o n on 

d i f f e r e n t g r o u n d s . I n r e s o l v i n g a m o t i o n f o r a d e f a u l t 

j u d g m e n t , a t r i a l c o u r t must c o n s i d e r t h e t h r e e f a c t o r s s e t 

f o r t h i n K i r t l a n d v. F o r t Morgan A u t h o r i t y Sewer S e r v i c e ,  

I n c . , 524 So. 2d 600, 605 ( A l a . 1 988 ): "1) w h e t h e r t h e 

d e f e n d a n t has a m e r i t o r i o u s d e f e n s e ; 2) w h e t h e r t h e p l a i n t i f f 

w i l l be u n f a i r l y p r e j u d i c e d i f t h e d e f a u l t judgment i s s e t 

a s i d e ; and 3) w h e t h e r t h e d e f a u l t judgment was a r e s u l t o f t h e 

d e f e n d a n t ' s own c u l p a b l e c o n d u c t . " See M a n c i v. B a l l , Koons  

& Watson, 995 So. 2d 161 ( A l a . 2 0 0 8 ) ; Z e l l e r v. B a i l e y , 950 

So. 2d 1149, 1152-53 ( A l a . 2 0 0 6 ) ; R o y a l I n s . Co. o f A m e r i c a  

v. Crowne I n v s . , I n c . , 903 So. 2d 802, 808 ( A l a . 2004) ( n o t i n g 

t h a t "a t r i a l c o u r t must c o n s i d e r " t h e f a c t o r s s e t f o r t h i n 

K i r t l a n d ( e m p h a s i s a d d e d ) ) ; Rooney v. S o u t h e r n D e p e n d a c a r e ,  

I n c . , 672 So. 2d 1, 3 ( A l a . 1995) ( n o t h i n g t h a t "when 

d e t e r m i n i n g w h e t h e r t o s e t a s i d e a d e f a u l t j u d g m e n t , t h e t r i a l 

c o u r t must c o n s i d e r " t h e f a c t o r s s e t f o r t h i n K i r t l a n d 

( e m p h a s i s a d d e d ) ) ; K i r t l a n d , 524 So. 2d a t 605; C a m p b e l l v. 
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C a m p b e l l , 910 So. 2d 1288, 1291 ( A l a . C i v . App. 2 0 0 5 ) ; S m i t h  

v. Tyson F o o d s , I n c . , 884 So. 2d 861 ( A l a . C i v . App. 2 0 0 3 ) ; 

Cobb v. L o v e l e s s , 807 So. 2d 566 ( A l a . C i v . App. 2 0 0 1 ) ; TCI  

C a b l e v i s i o n o f A l a b a m a , I n c . v. T e h r a n c h i , 739 So. 2d 519 

( A l a . C i v . App. 1 9 9 9 ) ; Sawyer v. P e r k i n s , 717 So. 2d 432 ( A l a . 

C i v . App. 1 9 9 8 ) ; and W h i t e v. W e s t m o r e l a n d , 680 So. 2d 348 

( A l a . C i v . App. 1 9 9 6 ) . R e l y i n g upon o u r w e l l e s t a b l i s h e d 

p r e c e d e n t , t h e Alabama C o u r t o f C i v i l A p p e a l s s t a t e d i n 

E t h r i d g e v. W r i g h t , 688 So. 2d 818 ( A l a . C i v . App. 1 9 9 6 ) : 

" B e c a u s e E t h r i d g e [ a d e f e n d a n t a g a i n s t whom a 
d e f a u l t judgment had been e n t e r e d ] r e q u e s t e d t h a t a 
d e f a u l t judgment be s e t a s i d e , t h e t r i a l c o u r t was 
r e q u i r e d t o c o n s i d e r b o t h w h e t h e r E t h r i d g e had 
e s t a b l i s h e d R u l e 6 0 ( b ) [ , A l a . R. C i v . P.,] g r o u n d s 
t o s e t a s i d e t h e judgment and w h e t h e r she had met 
t h e s t a n d a r d s f o r s e t t i n g a s i d e d e f a u l t j u d g m e n t s so 
c l e a r l y e x p l a i n e d by o u r supreme c o u r t i n K i r t l a n d  
v. F o r t Morgan A u t h . Sewer S e r v . , I n c . , 524 So. 2d 
600, 605-08 ( A l a . 1 9 8 8 ) . See DaLee v. C r o s b y Lumber  
Co., 561 So. 2d 1086, 1091 ( A l a . 1 9 9 0 ) . A c c o r d i n g t o 
t h e supreme c o u r t , E t h r i d g e was r e q u i r e d n o t o n l y t o 
e s t a b l i s h a m e r i t o r i o u s d e f e n s e as d e s c r i b e d i n 
K i r t l a n d , b u t a l s o t o ' d e m o n s t r a t e t h e g r o u n d u n d e r 
R u l e 60(b) j u s t i f y i n g r e l i e f f r o m t h e f i n a l 
j u d g m e n t . ' DaLee, 561 So. 2d a t 1091." 

688 So. 2d a t 819. 

I t i s c l e a r f r o m o u r p r e c e d e n t t h a t i n r e s o l v i n g a m o t i o n 

t o s e t a s i d e a d e f a u l t judgment t h e t r i a l c o u r t must c o n s i d e r 

b o t h w h e t h e r t h e movant " e s t a b l i s h e d R u l e 60(b) g r o u n d s t o s e t 
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a s i d e t h e j u d g m e n t " and w h e t h e r t h e movant s a t i s f i e d t h e 

K i r t l a n d f a c t o r s . I n t h e p r e s e n t c a s e , a l t h o u g h C o r n e l i u s may 

have e s t a b l i s h e d a R u l e 6 0 ( b ) , A l a . R. C i v . P., g r o u n d f o r 

s e t t i n g a s i d e t h e d e f a u l t j u d g m e n t , t h e r e i s n o t h i n g i n t h e 

r e c o r d b e f o r e us t o a f f i r m a t i v e l y i n d i c a t e t h a t t h e t r i a l 

c o u r t c o n s i d e r e d t h e f a c t o r s s e t f o r t h i n K i r t l a n d i n 

r e s o l v i n g C o r n e l i u s ' s m o t i o n t o s e t a s i d e t h e d e f a u l t judgment 

a g a i n s t him. The m a j o r i t y o p i n i o n w o u l d c u t t h e t r i a l c o u r t ' s 

a n a l y s i s i n h a l f by n o t r e q u i r i n g t h e t r i a l c o u r t t o c o n s i d e r 

t h e K i r t l a n d f a c t o r s i n r e s o l v i n g a m o t i o n t o s e t a s i d e a 

d e f a u l t j u d g m e n t , e f f e c t i v e l y o v e r r u l i n g some 23 y e a r s o f 

p r e c e d e n t . I do n o t b e l i e v e t h a t s u c h a change i n o u r 

p r e c e d e n t i s d e s i r a b l e o r n eeded a t t h i s j u n c t u r e . I n s t e a d , 

c o n s i s t e n t w i t h o u r p r e c e d e n t , I w o u l d r e v e r s e t h e t r i a l 

c o u r t ' s judgment and remand t h e c a u s e t o t h e t r i a l c o u r t w i t h 

d i r e c t i o n s f o r i t t o c o n s i d e r t h e K i r t l a n d f a c t o r s i n 

r e s o l v i n g C o r n e l i u s ' s m o t i o n t o s e t a s i d e t h e d e f a u l t 

j u d g m e n t . 

As s e t f o r t h i n t h e main o p i n i o n , t h e r e c o r d i n d i c a t e s 

t h a t C o r n e l i u s ' s c o n d u c t , i f n o t t h e s o l e f a c t o r , c e r t a i n l y 

c o n t r i b u t e d t o t h e f a c t t h a t he was n e v e r s e r v e d w i t h t h e 
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p l a i n t i f f s ' m o t i o n f o r a d e f a u l t j u d g m e n t . C o r n e l i u s ' s 

m a i l b o x a t h i s home a d d r e s s was d e s t r o y e d , t h e r e b y p r e v e n t i n g 

m a i l f r o m b e i n g d e l i v e r e d t o him a t t h a t a d d r e s s ; C o r n e l i u s 

p r o v i d e d a f a l s e a d d r e s s i n h i s a n s wer, w h e t h e r i n t e n t i o n a l l y 

o r i n a d v e r t e n t l y ; C o r n e l i u s a l s o l i s t e d an a t t o r n e y ' s a d d r e s s 

as t h e r e t u r n a d d r e s s on an e n v e l o p e c o n t a i n i n g a document 

f i l e d w i t h t h e t r i a l c o u r t when he had n o t r e t a i n e d t h e 

a t t o r n e y as c o u n s e l . Such f a c t s s h o u l d be c o n s i d e r e d by a 

t r i a l c o u r t u n d e r t h e t h i r d K i r t l a n d f a c t o r -- " w h e t h e r t h e 

d e f a u l t judgment was a r e s u l t o f t h e d e f e n d a n t ' s own c u l p a b l e 

c o n d u c t . " K i r t l a n d , 524 So. 2d a t 605. T h e r e f o r e , I w o u l d 

r e v e r s e t h e d e f a u l t judgment and remand t h e c a s e t o t h e t r i a l 

c o u r t f o r t h e m a n d a t o r y c o n s i d e r a t i o n o f t h e K i r t l a n d f a c t o r s . 
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