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SUMVARY OF THE ARGUVENT

Inits May 18, 2006 order, the circuit court held that
ADEM s construction of the Al abama Environnental Mnagenent
Act (AEMA) “woul d frustrate the purpose of [the 2003
anmendnents to the AEMA] which is to make Al abama | aw
conparable to the Cean Water Act.” (C 102 at 11.)

Busi ness Council of Al abanma (BCA) and Al abana Coa

Associ ation (ACA) do not dispute this characterization of

t he purpose of the 2003 anendnents. However, the circuit
court’s conclusion that ADEM s interpretation would sonehow
“frustrate” that purpose is based on a m sreading of the
McAbee deci sion and a fundanental m sunderstandi ng of the
public participation provisions in the AEMA and the federa
Cl ean Water Act (CWA).

Anmong ot her things, the 2003 anendnents clarified that,
to appeal a final penalty order issued by ADEM and obtain a
heari ng before the Al abama Environnental Managenent
Comm ssion, a person not directly subject to the order nust
both be “aggrieved” and have submtted tinmely coments on
the proposed order. Contrary to the circuit court’s

opinion, this two-part statutory requirenent is entirely



consi stent the purpose of the 2003 anmendnents and mai nt ai ns

the AEMA's conparability to federal |aw



ARGUMENT

ADEM S | NTERPRETATI ON OF THE AEMA' S PUBLI C PARTI Cl PATI ON
REQUI REMENTS |'S CONSI STENT W TH LEGQ SLATI VE | NTENT AND
COVPARABLE TO FEDERAL LAW

The central issue in this appeal is straightforward—
whet her a person who submtted coments to ADEM on a
proposed penalty order, but who admttedly has not suffered
any threatened or actual injury in fact, is entitled to
appeal the final order to the Al abanma Environnent al
Managenment Conmi ssion ( Conmi ssion).?!

The answer to this question involves the interpretation
of anmendnments to the Al abama Environnmental Managenent Act

(AEMA), ALA. CooE 8§ 22-22A-1 et seq., as they relate to the

L'1f the answer is “yes,” it would represent a sea-change in
the | aw of standing in Al abama. See, e.g., Caton v. City
of Thorsby, 855 So. 2d 1057 (Al a. 2003) (holding that
former property owner |acked concrete interest in zoning
deci sion and thus not an “aggrieved party” with standing to
chal | enge decision); Ex Parte Steadham 629 So. 2d 647, 648
(Ala. 1993) (stating that “aggrieved party” status
necessary for standing nust be based on show ng of *adverse
| mpact”); Birm ngham Racing Conmin v. Al abama Thor oughbred
Ass’'n, 775 So. 2d 207 (Ala. Civ. App. 1999) (holding that
associ ation was not an “aggrieved party” wth standing to
chal | enge Raci ng Conm ssi on deci si on where associ ati on had
no real or proprietary interest in decision); State Health
Pl anni ng & Dev. Agency v. AM Brookwood Medical Center,
564 So. 2d 54, 57-58 (Ala. Cv. App. 1989) (holding that
medi cal center was “aggrieved’” under Al abama Adm nistrative
Procedure Act where state health agency decision would
result in specific economc injury to nedical center),
rev’d on other grounds by, 564 So. 2d 63 (Al a. 1990).



appeal of penalty orders issued by ADEM As the circuit
court correctly points out, the Al abama Legi sl ature adopted
t hese anendnents in 2003 (Act No. 2003-297, hereinafter
2003 anendnents) to address shortcom ngs identified by the
El eventh Circuit in McAbee v. City of Fort Payne, 318 F. 3d
1248 (11th G r. 2003), concerning the |ack of public
participation in ADEM s adm ni strative enforcenent
procedures and conparability to the federal CWA, 33 U S. C
8 1319. These anendnents did two things: (1) they added a
nunber of public participation requirenents related to
proposed ADEM penalty orders (hereinafter “pre-order”

requi renents), and (2) they established an additional two-
part requirenment for appeals of final penalty orders to the
Conmi ssion by parties not directly subject to the order
(hereinafter “post-order” requirenents). Wth respect to
the latter, the 2003 anmendnents clarified that, to appeal a
final penalty order issued by ADEM and obtain a hearing
before the Conm ssion, a person not directly subject to the
order must both 1) be “aggrieved” (i.e., have suffered an
actual or threatened injury in fact) and 2) have subm tted

tinmely comments on the proposed order. ALA CoDE 8§ 22-22A-



7(c).? Contrary to the circuit court’s opinion and LEAF s
assertions in the proceedings below, this two-part
statutory requirenent is entirely consistent wwth the
McAbee deci sion, honors the legislature’s intent, and fully
mai ntai ns the conparability of the AEMA and the federa

CWA.  For the reasons given below, and for the reasons

gi ven by appel |l ant ADEM and am cus Al abama Pul p and Paper
Council, BCA and ACA respectfully maintain that the circuit
court’s order of May 18, 2006 should be reversed, and the
Comm ssion’s order dismssing this case should be affirned.

A ADEM S | NTERPRETATI ON IS CONSI STENT W TH
LEG SLATI VE | NTENT

It is undisputed that the Al abama Legi sl ature adopted
t he 2003 anendnents to address shortcom ngs identified by
the Eleventh Circuit concerning the |lack of public
participation in ADEM s adm ni strative enforcenent
procedures and conparability to the federal CWA. In
McAbee, the Eleventh Crcuit held generally that to be

“conparable” to the federal CWA, state | aw nust contain

2 LEAF does not contend that it is itself subject to the
order. Therefore, throughout this brief our discussion is
restricted to the rights of an “aggrieved’” third-party to
appeal an ADEM penalty order and obtain a hearing before

t he Comm ssi on.



penal ty, public participation, and judicial review

provi sions that are “roughly conparable to [their]
correspondi ng class of federal provisions.” 318 F.3d at
1254.% In the case of then-existing Al abama |aw, the

El eventh Crcuit held that the penalty provisions of the
AEMA were conparable to the CM, but that the public

participation provisions were not. |d. at 1256.* The

3 “Conparability” is inportant because, under the federal

CWA, persons cannot be subject to duplicative enforcenent
actions under state |aw and federal |aw where the state
action was conducted under “a State | aw conparable” to CWA
8 309(g). See 33 U.S.C. §8 1319(g)(6). For a general

di scussion of the inportance of “conparability” between the
AEMA and the federal CWA, see Thomas R Head IIl & Jeffrey
H. Wod, No Conparison: Barring Ctizen Suits in Dual

Enf orcenent Actions, 18 NATURAL RESOURCES & ENvI RONVENT 57
(Spring 2004). The federal Clean Air Act has an anal ogous
bar to duplicative enforcenent actions. See 42 U. S.C. §
7604(b) .

“ Gven its holding on the public participation provisions,
the Court did not have reason to address whether the

provi sions of Al abama | aw governing judicial review of ADEM
penalty orders were “conparable” to the federal CMA
judicial review provisions. It should be noted, however,
that federal law, |ike Al abama |aw, requires a person to
denonstrate “injury in fact” in order to chall enge an
agency’s action in court. See Al abama- Tonbi gbee Rivers
Coalition v. Norton, 338 F.3d 1244, 1252 (11th Cr. 2003).
I ndeed, “injury in fact” is a constitutional requirenent
for standing that cannot be changed even by Congressi onal
action. See Warth v. Seldin, 422 U S. 490, 501 (1975).

Mor eover, while the Eleventh Grcuit did not address the
conparability of the AEMA and federal CWA judicial review
provi sions, the Tenth Crcuit Court of Appeals, expressly
rel ying on McAbee, found an anal ogous Okl ahoma j udi ci al



El eventh Circuit based its holding on the foll ow ng
observati ons about the public participation provisions of
the AEMA (as they existed prior to the anmendnents in 2003):

Only the alleged polluter is allowed to
participate in penalty proceedi ngs before issuance
of a final order. The public may not intervene in
pre-order proceedings and may not submt comments,
present evidence, or request a hearing on a
proposed assessnent and order. Once an order is
final, only the violator and ot her persons
“aggrieved” by the adm nistrative action have the
right to request a hearing to contest the order.
Provi ding public notice only after enforcenent
decisions is problematic, but we are particularly
troubl ed that the AEMA gives even “aggri eved”
parties only fifteen days after the publication of
newspaper notice to request a hearing to contest a
penal ty assessnent. As submtted in oral
argunent, the fifteen-day deadli ne makes “proper
requests for a hearing,” id. at 8§ 22-22A-7(c),
nearly inpracticable.

By conparison, the federal provisions allow
menbers of the general public, even those who have
not suffered a threatened or actual injury in
fact, to participate in the enforcenent process.
Additionally, we agree wth MAbee' s contention
that a right to pre-order participation is
markedly different fromthe right to post-decision
participation. |In pre-order proceedi ngs, an
agency has not hardened its position, and
I nterested persons are not subject to the sane
techni cal pleading requirenents or burdens of
proof that are inposed once the state has issued
an order. See Ala. Adm n. Code r. 335-2-1-.21(4).

review provision to be conparable to the federal CM
judicial review provisions. See Paper, Al lied-Industrial
v. Continental, 428 F.3d 1285, 1295 (10th C r. 2005).



McAbee, 318 F.3d at 1257 (enphasis added) (internal
citations omitted).”>

Thus, the Eleventh Crcuit’s clear concern was that,
under then-existing Al abama Law, nenbers of the genera
public had no opportunity to participate in the enforcenent

process leading up to a final order. The Al abam

Legi sl ature addressed this concern in 2003. Specifically,
In reaction to the McAbee decision, the Al abama Legi sl ature
anended the AEMA to renedy these shortcom ngs and to all ow
menbers of the general public to participate in pre-order
proceedi ngs, regardless of their “aggrieved’ status.
Specifically, in the case of proposed orders issued by ADEM
that assess a civil penalty, the anmendnents:

1) Require ADEM to issue public notice of the

proposed order in a | ocal newspaper and on
ADEM s website;

2) Provide a thirty (30) day conment period
during which any person may submt witten
coments to ADEM on the proposed order;

3) Provide a thirty (30) day opportunity for any
person to request a hearing before ADEM on the
proposed order;

> By citing to Ala. Admin. Code r. 335-2-1-.21(4) inits
di scussion in the McAbee case, the Eleventh Crcuit
inmplicitly approved of the requirenent under Al abama | aw
(including ADEM s regul ations) that a person nust be
aggrieved to challenge an order of the Departnent once it
Is final.



4) Require ADEMto give witten notice to all
persons who submtted comments of the tine,
date, and location of any hearing held at
| east twenty (20) days prior to the hearing;

5) Provi de the opportunity for any person who
subm tted coments to be heard at the hearing
and to submt information to ADEM at the
heari ng; and

6) Require ADEM to accept witten comments from
any person (whether they commented previously
or not) that are received on or before the
date of the hearing.

ALA. CopE § 22-22A-5(18)a. Inportantly, under the AEMA as
anended in 2003, there is no requirenment that a person be
“aggrieved” in order to participate in this part of the
adm ni strative enforcenent process—this “pre-order” part of

the process is open to any person. |In other words, the

Al abama Legi sl ature gave MAbee exactly what she asked for—
—the right to pre-order participation” for “nmenbers of the
general public.” 318 F.3d at 1257. |1ndeed, LEAF has (at

| east partially) availed itself of this right wth respect

to the order underlying this appeal.?®

® Al t hough LEAF subnmitted witten coments on the proposed
order, it apparently did not even bother to request a
heari ng on the proposed order before the Departnent. One
of the primary achi evenents of the 2003 anmendnents was to
give the general public, including persons |ike LEAF who
are not aggrieved and have no stake in the matter, an
opportunity to request such a hearing.



B. ADEM S | NTERPRETATI ON MAI NTAI NS THE AEMA' S
COVPARABI LI TY W THFEDERAL LAW

The 2003 anmendnents insure that Al abama lawis
“conparabl e” to federal |aw, even though a person nust be
aggrieved to subsequently obtain a “post-order” appeal
before the Comm ssion. The 2003 anmendnents to the AEMA
added public participation provisions to the statute that
are conparable to corresponding federal provisions in the
CWA. Conpare, e.g., ALA CooE § 22-22A-5(18)a (requiring
ADEM to issue public notice before issuing a civil penalty
order, to provide opportunity for public coment, to allow
comenters to request a hearing before the agency, and to
all ow coomenters to present evidence at any hearing held),
wth 33 US. C. 8 1319(g)(4) (requiring EPA to issue public
notice before issuing a civil penalty order, to provide
opportunity for public coment, to allow comenters to
request a hearing before the agency, and to all ow
comrenters to present evidence at any hearing held). These
provi sions added to the AEMA in 2003 are nore than
sufficient to neet the “roughly conparabl e’ standard used
by the Eleventh Crcuit. See MAbee, 318 F.3d at 1256
(“Accordingly, we hold that for state law to be

‘conparabl e,’” each class of state-|aw provisions nust be

10



roughly conparable to the correspondi ng cl ass of federal
provisions.”).’

By hol di ng otherwi se, the |lower court is confusing the
right to participate in the adm nistrative enforcenent
process prior to the agency’s final decision (that is, pre-

order) with the right to appeal after the agency has made a

final decision (that is, post-order).? The right to appeal

" This “rough conparability” standard does not mean
“Identical.” See MAbee, 318 F.3d at 1257 (“[W e enphasi ze
that the standard of rough conparability between cl asses of
provisions is not stringent.”) (enphasis added). See also
Al lied-Industrial, 428 F.3d at 1293 (noting “the C ean
Water Act calls for sonething |less than a rigorous
conparability standard” in adopting the Eleventh Crcuit’s
“rough conparability” approach).

8

LEAF' s argunents bel ow suffer fromthe sane confusion
(See, e.g., C 75 at 15)(“Prior to enactnent of [the 2003
anendnent s], any person who suffered a threatened or actual
injury in fact had standing to challenge any order issued
by ADEM After enactnent of [the 2003 anendnents], ADEM
clains that in order to have standing to contest a penalty
order issued by ADEM a person nust have suffered a
threatened or actual injury in fact and nust have commented
on the proposed penalty order. Thus, ADEMclains that [the
2003 anendnents] made standi ng nore burdensone with respect
to orders inposing penalties. Clearly, that is not the
intent of [the 2003 anendnents].”) (enphasis in original).
The foregoing quote is limted to “post-order” standing
requi rements. LEAF conveniently fails to nention that the
bul k of the 2003 anmendnents, while addi ng an additi onal
standi ng requirenment for “post-order” proceedi ngs, provide
numer ous additional rights to the general public w thout
regard to threatened or actual injury to participate in
“pre-order” enforcenent proceedings. The latter is what

t he McAbee case was all about and what the 2003 anendnents

11



the Departnent’s final decision to a separate oversight
body (i.e., the Commission) is not a right that even exists
under the federal CWA. The U. S. Environnmental Protection
Agency (EPA), which inplenents the federal CWA, is headed

9 and deci sions of the Adm nistrator are

by an Adm ni strator,
appeal ed directly to federal court. 33 U S.C. 8§

1319(g) (8).' The right to review by an internediate

oversi ght body provi ded under Al abama law is, therefore, an

additional right, with no corresponding federal provision.?!

Thus, the fact that this “post-order” right can only be

exerci sed by aggrieved persons who have submtted tinely

were intended to address with respect to conparability with
the federal CWA. As discussed below, the right under

Al abama law to a “post-order” hearing before the Conm ssion
I's an additional right not even provided for in the federal
CWA and has no effect whatsoever on a determ nation of
conparability between Al abanma | aw and the CWA

® See 40 CFR § 1.23.

9 And, as already explained, a party invoking the d ean
Water Act’s judicial review provision nust establish
standing to challenge the Adm nistrator’s decision. See
supra fn. 4. The sane is true of the Clean Air Act. See
i d.

1 1n fact, allowi ng persons, |ike LEAF, who are not
aggrieved an additional opportunity to challenge an order
duly issued by the Departnent would inperm ssibly expand
the agency’ s jurisdiction beyond the [imts established by
the Legislature in the AEMA. See Ex parte State Health
Pl anni ng & Dev. Agency v. LithMedTec of Al abama, LLC, et
al ., 855 So. 2d 1098 (Al a. 2003).

12



comments on the proposed order or are the subject of the
order does not nmake the AEMA any | ess “conparable” to the
federal CWA. See Allied-Industrial, 428 F.3d at 1295.
Accordingly, the Comm ssion’s order limting the right to a
hearing to “aggri eved” persons who al so preserved their
right to a hearing by submtting comments on the proposed
order is entirely consistent wwth the MAbee deci sion and
the adm nistrative enforcenent provisions of the CWA

No one here disputes that the intent of the |legislature
I n passing the 2003 anendnents was to make the public
participation provisions of the AEMA conparable to the
federal CWA—and ADEM s interpretation is entirely
consistent with this purpose. It is simlarly clear,
however, that the legislature did not intend to bestow upon
anyone in the world with the wherewithal to get on ADEM s
mailing |ist and who coments on a proposed order, the
right to appeal and have a full hearing on the final order
before the Conm ssion. Doing so would not only go well
beyond what the CWA requires, but would effectively bring
the state adm nistrative process to a halt. Allow ng
anyone, anywhere, who sinply comments on proposed orders,

but who is not otherw se aggrieved, to appeal to the

13



Comm ssion would result in a substantial increase in the
nunber of appeals of consent orders by groups or persons,

| i ke Petitioner, with no particular stake in the matter or
the affected area.

CONCLUSI ON

LEAF s act of comenting on orders proposed by ADEM
wi thout alleging sone concrete interest at stake, does not
give it standing to appeal ADEM s final orders and obtain a
heari ng before the Comm ssion. For that kind of “post-
order” process, Al abama |aw requires LEAF to be aggri eved,
as a threshold matter, and to have submtted comments on
t he proposed order.

The 2003 anendnents provide the general public,
I ncl udi ng organi zations |ike LEAF, anple notice of,
opportunity to coment on, and opportunity to request and
participate in a hearing on, proposed penalty orders issued
by ADEM These rights to participate in ADEM enforcenent
proceedi ngs are consistent with the | egislative purpose of
t he 2003 anendnents and the M Abee case, and are nore than
sufficient to neet the Eleventh Circuit’s “rough
conparability” standard. The l[imtations placed on

standi ng to subsequently appeal final orders and obtain a

14



heari ng before the Comm ssion (an additional right not even
provided for in the federal CM) are also are consi stent

wi th the purpose of the 2003 anendnents and the MAbee
case, and do not affect the conparability between the AEMA
and the CWA. Accordingly, amci curiae respectfully
request this Court to reverse the circuit court’s May 18,
2006 order and affirmthe Conmm ssion’s order dism ssing the

case.
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