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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Constellation Energy Commodities Group, Inc. ) Docket No. RC08-___-000

Request for Appeal from North American Electric Reliability Corporation
Decision Erroneously Including Constellation Energy Commodities Group,
Inc. in the Generator Operator Category in the NERC Compliance Registry for
the Texas Regional Entity Region

Pursuant to Rule 501.1.3.4 of the North American Electric Reliability
Corporation (“NERC”) Rules of Procedure,! and the Electric Reliability
Organization Certification Order,? issued by the Federal Energy Regulatory
Commission (“Commission” or “FERC”), Constellation Energy Commodities
Group, Inc. (“Constellation”) respectfully appeals a NERC decision regarding
Constellation’s registration as a Generator Operator (“GOP”) in the NERC
Compliance Registry (“Registry”).

Pursuant to 18 CUFE.R. § 388.112, Constellation requests confidential

treatment of (1) certain information contained in Attachments I and ] because

Rules of Procedure of the North American Electric Reliability Corporation, Rule
501.1.3.4 (effective March 21, 2008) (“Rules of Procedure”).

2North American Electric Reliability Corp., 116 FERC | 61,062, at P 679 (2006).
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NERC treats such information as nonpublic, and (2) the agreement submitted in
Attachment M because it contains confidential, commercially sensitive
information that would harm the parties to that agreement if released publicly.

I. BACKGROUND
A. Description of Constellation

Constellation is a power marketer authorized by the Commission to sell
energy and capacity and certain ancillary services at market-based rates in
interstate markets. Constellation also is an active market participant in the
market administered by the independent transmission system operator of the
Electric Reliability Council of Texas (“ERCOT ISO”). Constellation focuses on
serving the full requirements power needs of distribution utilities, co-ops and
municipalities and retail marketers that competitively source their load
requirements. Constellation also sells natural gas and other commodities at
wholesale, both in the United States and abroad, and holds interests in
exploration and production companies. Constellation does not own any physical
assets for the generation, transmission, or distribution of electric power and has
no retail electric customers or service territories.

Power Resources, Ltd. (“PRL”) and Constellation are parties to a Tolling
Agreement that governs PRL’s sales and Constellation’s purchases of electric

generation capacity and electric energy, including all ancillary products and

2 DSMDB-2469288v01
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services marketable in the ERCOT transmission area from PRL’s gas-fired,
combined-cycle electrical generation facility (the “PRL Facility”) located in
Howard County, Texas (“Tolling Agreement”, included as Confidential
Attachment M). Under the Tolling Agreement, Constellation agreed to be the
Qualified Scheduling Entity (“QSE”) for the PRL Facility.® Constellation also
signed a Standard Form Market Participant Agreement (“MP Agreement”) with
the ERCOT ISO.

B. Procedural History

On May 4, 2007, Constellation filed an appeal of its inclusion by the Texas
Regional Entity (“TRE”) on the Registry within the TRE region as the sole GOP
for the PRL Facility (“NERC Appeal”, included as Attachment A). On June 14,
2007, Constellation submitted supplemental information to TRE in support of its
NERC Appeal (“June 14, 2007 Constellation Supplement”, included as
Attachment B).  In the NERC Appeal and Constellation Supplement,
Constellation demonstrated that it should not be registered as a GOP as to the

PRL Facility.

A QSE is defined as “[a] Market Participant that is qualified by ERCOT in
accordance with Section 16 [of the ERCOT Protocols], Registration and
Qualification of Market Participants, to submit Balanced Schedules and Ancillary
Services bids and settle payments with ERCOT.” See ERCOT Protocols § 2:
Definitions and Acronyms, located at

http://www .ercot.com/content/mktrules/protocols/current/02-070108.doc.
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On October 5, 2007, Constellation received, in response to its NERC
Appeal, TRE's assessment of Constellation’s registration as the sole GOP for the
PRL Facility (“TRE Assessment”, included as Attachment C). Constellation
responded to the TRE Assessment on October 19, 2007 (“Constellation Response
to TRE Assessment”, included as Attachment D).

On October 22, 2007, the NERC Board of Trustees Compliance Committee
(“BOTCC”) issued a decision remanding Constellation’s appeal back to TRE to
work with PRL and Constellation to resolve the registration dispute and to
determine if a Joint Registration Organization (“JRO”) agreement would provide
a suitable mechanism for resolution.* Discussions between TRE, Constellation
and PRL ensued, but the parties were unable to reach an agreement.

Subsequently, TRE conceded that Constellation could not ensure
compliance with the GOP Reliability Standards or the specific Requirements
thereunder (“Requirements” or “GOP Requirements”) for the PRL Facility and

registered PRL as a GOP on January 8, 2008.> However, TRE did not remove

*Constellation Energy Commodities Group, Inc., RA070005 “Decision to Remand
Appeal” (Oct. 22, 2007) (“BOTCC Remand”, included as Attachment E).

SE-mail from Tony A. Shiekhi to David Hilt regarding NERC Case No. RA070005
(Jan. 21, 2008) (“TRE Notification”, included as AttachmentF). The TRE
Notification also contained a request to NERC to hold Constellation’s appeal in
abeyance pending further information about whether PRL intended to appeal its
registration.

4 DSMDB-2469288v01
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Constellation as a GOP from the Registry. PRL appealed its GOP registration on
February 1, 2008. On February 14, 2008, Constellation responded to TRE’s
determination to concurrently register both Constellation and PRL, objecting to
any form of registration, joint or otherwise, that would require it to be a GOP for
the PRL Facility. Constellation also requested that NERC deny TRE’s request to
hold Constellation’s appeal in abeyance and act expeditiously to grant
Constellation’s appeal and remove Constellation from the NERC Compliance
Registry as the GOP for the PRL Facility (“Constellation February 14, 2008
Letter”, included as Attachment G).

On March 7, 2008, TRE responded to Constellation’s Response to TRE's
Assessment and Constellation’s February 14, 2008 Letter, and requested that
NERC consolidate the Constellation and PRL appeals for determination and that,
upon final consideration, NERC confirm the concurrent GOP registrations of
Constellation and PRL for the PRL Facility (“TRE March 7, 2008 Response”,
included as Attachment H).

On March 25, 2008, Constellation replied to TRE’s March 7, 2008 Response
(“Constellation March 25, 2008 Response”, included as Confidential

Attachment I). NERC issued its decision denying Constellation’s NERC Appeal

5 DSMDB-2469288v01



20080711- 5153 FERC PDF (Unofficial) 7/11/2008 4:18:05 PM

on May 22, 2008 (“Decision”, included as Confidential Attachment J).* In the
same Decision, NERC rejected PRL’s appeal of NERC’s decision to also register
PRL as GOP with respect to the PRL Facility. As set forth in the Decision,
Constellation had 21 days to appeal. However, on June 2, 2008, Constellation
requested additional time to submit its appeal to the Commission in an effort to
again try to reach agreement with PRL.” On June 6, 2008, NERC granted this
request, and thus extended the time for appeal to July 11, 2008.8

Constellation fully supports the objective of maintaining the reliable
operation of the Bulk-Power System (“BPS”), and does not object to NERC’s
registration of Constellation in other regions with respect to other appropriate
functions, i.e., Generator Owner (“GO”), GOP, Purchasing and Selling Entity
(“PSE”). However, the registration of Constellation as a GOP for the PRL Facility

in the TRE region is improper for the reasons discussed herein. Therefore, the

*Constellation Energy Commodities Group, Inc., RA070005 “Board of Trustees
Compliance Committee Confidential Version of Consolidated Decision on
Appeals of Compliance Registry Determinations” (issued May 22, 2008).

’Constellation’s June 2, 2008 Letter is included in Attachment K.

SNERC’s June 6, 2008 Letter is included in Attachment L. On July 10, 2008, NERC
granted an additional extension of time to file this appeal to July 25, 2008, to the
extent that Constellation and PRL were in a position to submit a mutually
agreeable settlement proposal for TRE review by July 11, 2008. Despite extensive
negotiations between the parties of which the parties apprised NERC in various
status reports, Constellation and PRL were unable to resolve all issues within the
time available.

6 DSMDB-2469288v01
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Commission should direct NERC to remove Constellation from the Registry as a
GOP as to the PRL Facility in the TRE region.

II. EXECUTIVE SUMMARY

NERC’s Decision Is Arbitrary and Capricious

Despite the Commission’s prior admonishment that NERC adequately
address arguments raised on appeal and sufficiently justify its decisions, NERC’s
findings and conclusions in the Decision are largely conclusory and lack any
underlying foundation. Having determined to affirm TRE’s decision, NERC
delivered the Decision without engaging in a reasoned analysis of the issues that
Constellation raised in its various submissions to NERC and TRE. This approach
may be expedient, but it fails to meet the standard of review, and results in an
arbitrary and capricious Decision.

Specifically, NERC concludes that “the MP Agreement and the Tolling
Agreement do clearly delineate the responsibilities and tasks performed by the
parties;” and that “PRL and [Constellation] both assume responsibility for
activities falling under the Reliability Standards that are applicable to GOP;”1°

and therefore, “it is appropriate that they both be registered.”’? NERC does not

Decision at 17.
10]d. at 17.
1Jd. at17.
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20080711- 5153 FERC PDF (Unofficial) 7/11/2008 4:18:05 PM

demonstrate how the MP Agreement and Tolling Agreement actually do “clearly
delineate” that Constellation and PRL “both assume responsibility for activities
falling under the Reliability Standards that are applicable to GOP.” Rather,
NERC draws these conclusions without any analysis, discussion or citation to the
MP Agreement or Tolling Agreement—the agreements on which it purports to
base its findings and conclusions. Moreover, it drew its unsupported
conclusions without addressing Constellation’s arguments (which were
supported by citation to and analysis of the Tolling Agreement and
MP Agreement) that neither agreement delegated any responsibility for the GOP
Reliability Standards to Constellation. On this basis alone, NERC’s Decision is
patently defective and Constellation’s appeal should be granted.

The Logic Underlying NERC’s Decision Is Fatally Flawed

The predicate for NERC’s Decision is that:
1. Constellation agreed to be a QSE with respect to the ERCOT Protocols (the

rules approved by the Public Utility Commission of Texas (“PUCT”) as to
the PRL Facility;

2. Only QSEs under the ERCOT Protocols can communicate with the ERCOT
ISO, and the ERCOT ISO also is the sole Balancing Authority (“BA”),
Reliability Coordinator (“RC”) and Transmission Operator (“TOP”) in the
TRE footprint; and

3. Some communications under the ERCOT Protocols are similar to
communications required under the GOP Requirements.

8 DSMDB-2469288v01
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On this basis, NERC contends that Constellation is responsible for
ensuring performance of GOP Requirements with respect to the PRL Facility.
NERC’s logic simply does not follow, resulting in a fatally flawed, arbitrary and
capricious Decision.

As QSE, Constellation Did Not Agree To Accept Responsibility for Any GOP
Requirements

While it is true that Constellation agreed to provide QSE services for the
PRL Facility, it did not agree to accept responsibility for any GOP Requirements.
A fundamental principle underlying any registration determination is that there
is a difference between responsibility for ensuring performance of GOP
Requirements and the actual performance of the GOP Requirements.!
Constellation’s agreement to be the QSE with respect to ERCOT Protocols under
which the ERCOT ISO administers its markets for the PRL Facility does not
equate to an agreement that Constellation is or will be a registered GOP for the
purpose of compliance with NERC’s Commission-approved Reliability
Standards. The QSE provisions in the Tolling Agreement are narrowly drawn.
They clearly limit Constellation’s QSE obligations to the requirements found in
the ERCOT Protocols. They do not refer to the FERC-approved NERC Reliability

Standards, which are administered by NERC, nor can the Tolling Agreement

21d.
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definition of ERCOT Protocols be interpreted to include such Reliability
Standards.’® Moreover, the Tolling Agreement clearly states that PRL is
responsible for complying with reliability requirements, and as owner and
operator of the PRL Facility, PRL is appropriately registered as GOP. PRL, as
GOP, is free to contract with a third party to serve as a communications interface
under the GOP Requirements. Such a contractual relationship may result in
Constellation performing tasks related to communications, but not bearing any
responsibility under the GOP Requirements.

NERC, like TRE before it, inappropriately merges QSE and GOP
functions. Constellation clearly is only an intermediary in the communications
path between the PRL Facility and ERCOT ISO under the ERCOT Protocols.
Serving as a QSE performing a communications interface for market operations
does not amount to Constellation having the ability to ensure that PRL’s GOP
Requirements are met. Importantly, the substantive basis for all communications
required under the GOP Requirements is completely dependent on PRL’s action
in transferring accurate and required information (both verbal and data
transmissions) to the communications facilitator to pass on, or on PRL’s action in

receiving and acting upon information relayed by the communications facilitator

3See Tolling Agreement, Section 1.1 (Definition of “ERCOT Protocols”).

DSMDB-2469288v01
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to PRL. Registration must rest with the entity that has the authority and ability
to actually ensure compliance with the GOP Requirements. Here, only PRL can
create the required information, initiate communications and act upon
communications from ERCOT ISO. Constellation cannot be held responsible —
nor does it have the ability or authority contractually or otherwise—to ensure
that PRL does so.

Also, NERC’s reliance on a QSE serving as the “sole” communications
interface with the ERCOT ISO under the ERCOT Protocols as a reason to register
the QSE as GOP is both incorrect and irrelevant because, contrary to NERC's
apparent belief, the fact that the QSE is not registered as a GOP will not result in
a gap under the GOP Requirements. First, PRL, as registered GO is obligated to
communicate with the ERCOT ISO or TRE, as applicable, in the role of Regional
Entity, TOP, Transmission Provider and RC under numerous Reliability
Standards, e.g., EOP-009, R2; FAC-008, R2; MOD-010, MOD-012, PRC-005, PRC-
017, PRC-016, PRC-018 and VAR-002. Even within the ERCOT Protocols, PRL
has direct communications channels and responsibilities as a registered Resource
within the ERCOT ISO, e.g., ERCOT Protocols §§ 5.9.1.2, 6.5.7.2(4), 8.2.4, 10.6.2,
ERCOT Operating Guide §§2.2.4, 3.1.4.1, 3.1.4.6, 8.2. PRL, therefore, is capable
of, is required to and has the authority under the Reliability Standards to

communicate with ERCOT ISO.

DSMDB-2469288v01
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Moreover, even with respect to those ERCOT Protocols which require that
a QSE serve as the communications interface between the PRL Facility and
ERCOT, there is no basis to register both the facility operator and the
communications intermediary as GOP. The fact that PRL may utilize a third
party as a communications intermediary to meet its obligations under the GOP
Requirements does not transfer responsibility for ensuring compliance with the
GOP Requirements to that third party.

Finally, the fact that Constellation communicates certain information
between PRL and the ERCOT ISO relative to the PRL Facility as a QSE under the
ERCOT Protocols is the same information that PRL must provide or receive
under some of the NERC Reliability Standards cannot serve as the basis for
making Constellation accountable for ensuring that this information is developed
and communicated under the Reliability Standards. Thus, NERC is wrong when
it states that Constellation “does not dispute that it is performing the
communications services that are required under the NERC GOP Reliability
Standards.”*  Constellation does indeed dispute this assertion because

Constellation has agreed only to perform, and only has the authority to perform,

14Decision at 16.

DSMDB-2469288v01
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the QSE functions, i.e. limited intermediary communications in market
operations under PUCT-approved ERCOT Protocols.

NERC Fails to Apply Its Registry Definition, Which Does Not Permit the
Registration of Constellation as GOP for the PRL Facility

A GOP is defined as the “entity that operates generating unit(s) and
performs the functions of supplying energy and interconnected operations
services.”> Nowhere in 19 pages does NERC explain how Constellation, as a
QSE—an entity that has a limited intermediary communications role with
respect to market operations between ERCOT ISO and PRL—meets this
definition. Rather, it simply concludes, without explanation and without
addressing Constellation’s arguments to the contrary, that while PRL physically
operates the [PRL Facility], it does so pursuant to the directives of
[Constellation].”1®

In fact, Constellation neither owns nor operates any physical assets
connected to the BPS in ERCOT. The GOP definition clearly applies to the entity
that is responsible for directing and controlling the physical operations of a
generation facility and does not apply to an entity that has entered into a contract

to purchase the output of and/or request the scheduling of an electric generation

BNERC, Statement of Compliance Registry Criteria (Revision 4.0), at 4 (“Registry
Criteria”) (defining GOP).

6Decision at 16.

DSMDB-2469288v01
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facility. As demonstrated through an analysis of the Tolling Agreement in
Section VI.C., below, PRL has retained full operational control of the PRL
Facility; PRL does not operate the PRL Facility at Constellation’s direction and
neither the Tolling Agreement nor the MP Agreement transferred to
Constellation any responsibilities under the GOP Requirements. Thus, the entity
that directs and controls the physical operation of the PRL Facility, and is
responsible for reliability requirements, is without doubt PRL, not Constellation.
NERC’s Decision Is Inconsistent With Its Registrations in Other Regions.

The entirety of NERC’s analysis as to why Constellation should be
registered as a GOP turns on a conclusion that a generation facility’s
communications interface with an ISO for market operations should be
designated as GOP.”” Other ISOs/RTOs also require a single communications
interface for market operations, but Regional Entities for these other ISOs/RTOs
(e.g., ReliabilityFirst Corporation and Northeast Power Coordinating Council)
have not adopted this simplistic, and erroneous, assumption in their registration
practices. Even TRE has not registered all QSEs as GOPs. Thus, by taking this

inconsistent approach to the application of the GOP Reliability Standards to

7Id. at 16.

DSMDB-2469288v01
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entities providing a communications interface to an ISO/RTO, NERC has failed
to abide by FERC’s consistency requirement and its own Rules of Procedure.
Despite Constellation fully supporting its argument as to NERC’s
inconsistent approach, NERC summarily dismisses the argument by stating that
Constellation “has failed to demonstrate that other Regions have a regulatory
framework similar to ERCOT in which a QSE must act on behalf of a Resource.”8
This turns the burden of ensuring consistency on its head. It is NERC that is
required to ensure consistency and it is NERC that has failed to demonstrate any
distinguishing feature of a communications interface in ERCOT ISO compared to
a communications interface in any other ISO. Instead, NERC adopts, without
any analysis or investigation, TRE’s claim that ERCOT Protocols are somehow
unique. This conclusion is at odds with Constellation’s experience in other
markets, like PJM (which, like ERCOT ISQO, is a BA, TOP and RC), which do in
fact implement similar communications methods for purposes of market
operations but where the Regional Entities have not registered those

communications agents as GOPs.

8]d. at 18.
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Concurrent Registration Should Be Reserved For Extraordinary Circumstances
That Are Not Presented Here

Concurrent registration, i.e., registering two entities as responsible for the
same Reliability Standards, is antithetical the Commission’s fundamental
requirement that NERC’s registration process prevent two sets of hands on the
wheel. While the Commission allows an entity responsible for compliance with
Reliability Standards (“Responsible Entity”) to delegate responsibility for
Reliability Standards to a third party, such delegation must be well-defined and
intentional and with the third party’s clear agreement to accept responsibility for
ensuring compliance with NERC Reliability Standards.””  Nonvoluntary
concurrent registration, therefore, should be reserved for the rare situation where
(1) parties have very clearly separated responsibility for Reliability Standards, and
(2) absent a voluntary agreement on joint responsibility, there will be a clearly
identifiable and significant gap in responsibilities under the Reliability Standards
if both are not registered. The Commission should not allow NERC to use a
concurrent registration as a default in the very common situation where a
Responsible Entity has contracted with a third party to perform services that may

be related to and supportive of a Responsible Entity’s performance of its

YSee, e.g., Mandatory Reliability Standards for the Bulk-Power System, Order No. 693,
72 Fed. Reg. 16416, at P 143 (April 4, 2007) (finding that joint registration requires
that entities “clearly delineat[e] their specific responsibility with regard to the
Requirements of particular Reliability Standards”).

DSMDB-2469288v01
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obligations under the Reliability Standards, but where there is no well-defined
and intentional allocation of responsibilities under the Reliability Standards to the
third party. Thus, while concurrent registration is expedient and allows NERC
to avoid addressing the merits of challenges to the registration decisions of its
Regional Entities, it is a perilous and slippery slope of controversies.

Under NERC’s concurrent registration here, there is no clarity as to
Requirements, or even the discrete tasks or sub-requirements, for which each
entity is responsible. Indeed, concurrent registration will have the very
consequences that the Commission’s requirements for registration are intended
to avoid—it would lead to confusion, lack of clarity, controversy, and could
endanger reliability because, as TRE and NERC recognize, it leaves sorting out
who is responsible for which particular task within a Requirement to
enforcement actions—after events have arisen that could have been avoided had
responsibility been clearly delineated and the registration criteria been properly
applied in the first instance. Certainly, this is not what the Commission
envisioned when it required NERC to avoid duplication of responsibilities in
registering Responsible Entities.

In addition, reliance on concurrent registration in the face of controversy
will incentivize Responsible Entities to claim that third parties that provide

services supportive in minor respects to their operations to seek concurrent

DSMDB-2469288v01
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registration as a means of preserving the Responsible Entity’s opportunity to
shift the exposure for violations that may occur to its service provider. As PRL
made clear to NERC, [BEGIN CONFIDENTIAL INFORMATION, which has
been removed from the public version of this document, —
R
T
B D CONFIDENTIAL INFORMATION]

Clearly, there are no extraordinary circumstances presented here that
warrant this extreme measure of concurrent registration. Again, NERC failed to
address any of Constellation’s arguments in this regard.

Request for Relief

Given NERC’s factually incorrect findings and unsubstantiated
conclusions, the Commission should grant Constellation’s appeal and overturn
the Decision to affirm the registration of Constellation, and direct NERC to

immediately remove Constellation from the Registry as a GOP for the PRL

Facility.

2[BEGIN CONFIDENTIAL INFORMATION, which has been removed from
the public version of this document,

END CONFIDENTIAL INFORMATION]
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I1I. STANDARD OF REVIEW

At the outset, it is important to consider the standard of review that the
Commission expects from NERC when adjudicating registration challenges.
Constellation believes that the Commission expects NERC, as a private body
with delegated enforcement authority over Reliability Standards approved by
the Commission, to adhere to the same standards that typically apply to agency
decisionmaking, including to the Commission itself. Specifically, a regulatory
agency must examine the relevant data and articulate a satisfactory explanation
for its action including a “rational connection between the facts found and the
choice made.”? The agency may not “ignore evidence placed before it by
interested parties”? and, in all cases, failure to respond to arguments raised
constitutes a breach of the agency’s obligation to engage in reasoned

decisionmaking.?

“Motor Vehicle Mfrs. Ass'n v. State Farm Mutual Auto. Ins. Co., 463 U.S. 29, 43
(1983) (“Motor Vehicle”) (quoting Burlington Truck Lines, Inc. v. United States, 371
U.S. 156, 168 (1962)).

2Consumers Union of United States, Inc. v. Consumer Product Safety Commission, 491
F.2d 810, 812 (2d Cir. 1974) (“Consumers Union”).

Moraine Pipeline Co. v. FERC, 906 F.2d 5, 9 (D.C. Cir. 1990) (“Moraine”); NorAm
Gas Transmission Co. v. FERC, 148 F.3d 1158, 1165 (D.C. Cir. 1998) (“NorAm”)
(engaging the arguments raised before it is a component of reasoned
decisionmaking).

DSMDB-2469288v01
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NERC’s Decision does not meet this standard of review. As Constellation
will show below, the Decision fails to respond in any way to many of
Constellation’s arguments. In addition, NERC’s own findings are largely
conclusory and lack any underlying foundation or support?* It appears that,
having determined to affirm TRE, NERC adopted TRE’s positions as its own
without engaging in a reasoned analysis of the issues that Constellation had
raised in its various submissions to TRE and NERC. The Commission has
cautioned NERC that it must adequately address arguments raised on appeal.?®
Under these standards, NERC must submit sufficient justification for affirming
TRE and rejecting Constellation’s arguments,?® which as discussed in detail
below, it did not do. NERC’s Decision, thus, is arbitrary and capricious because
it lacks reasoned decisionmaking,” and for this reason alone, the Commission

should grant Constellation’s appeal.

#ARCO Oil & Gas v. FERC, 932 F.2d 1501, 1504 (D.C. Cir. 1991) (“[CJonclusory
statements cannot substitute for the reasoned explanation that is wanting in this
decision.”).

BMosaic Fertilizer, LLC, 121 FERC q 61,058, at P 1 (2007) (“Mosaic”).
2]d. at P 34.
7Sithe/Independence Power Part., L.P. v. FERC, 165 F.3d 944, 948 (D.C. Cir. 1999).

DSMDB-2469288v01
20



20080711- 5153 FERC PDF (Unofficial) 7/11/2008 4:18:05 PM

IV. THE COMMISSION SHOULD ENSURE THAT CONCURRENT REGISTRATION IS
ADOPTED ONLY WHEN EXTRAORDINARY CIRCUMSTANCES WARRANT IT

Concurrent registration, i.e., registering two entities as responsible for the
same Reliability Standards, is antithetical the Commission’s fundamental
requirement that NERC’s registration process prevent duplication of
responsibilities;® and prevent “overlap[s] between the decisionmaking and
implementation functions, i.e.,, that there are not two sets of hands on the
wheel.”?”  While the Commission allows Responsible Entities to delegate
responsibility for Reliability Standards to a third party, such delegation must be
well-defined and intentional.*® And, the Commission directed NERC “in
registering any entity . . . [to] assure that there is clarity in the assigning
responsibility and that there are no gaps or unnecessary redundancies with
regard to the entity or entities responsible for compliance with the Requirements
of each relevant Reliability Standard.”3!

It is not at all clear that the Commission authorized NERC to utilize

concurrent registration as a means to skirt the requirement for voluntary

28 Order No. 693 at P 107; see also Rules of Procedure § 501.1.4.
2Id. at P 143.

%0See, e.g., id. at P 143 (finding that joint registration requires that entities “clearly
delineat[e] their specific responsibilities with regard to the Requirements of
particular Reliability Standards”).

S1Id. at P 145.
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allocation of responsibilities under the Reliability Standards.>> However, to the
extent that the Commission arguably endorsed its use, the Commission should
consider it to be an extreme step to be employed in truly extraordinary
circumstances. That is, nonvoluntary concurrent registration should be reserved
for the rare situation where (1) parties have very clearly separated responsibility
for Reliability Standards, and (2) absent a voluntary agreement on joint
responsibility, there will be a clearly identifiable and significant gap in
responsibilities under the Reliability Standards if both are not registered.
Consequently, the Commission should not allow NERC to use a concurrent
registration as a default in the very common situation where a Responsible
Entity has contracted with a third party to perform services that may be related
to and supportive of a Responsible Entity’s performance of its obligations under
the Reliability Standards, but where there is no well-defined and intentional

allocation of responsibilities under the Reliability Standards to the third party.

%In the context of a central organization with related member organizations,
FERC described NERC’s proposal to register both entities concurrently if they
could not agree on a split of Requirements and neither registered. Order No. 693
at P103. However, it never explicitly accepted this proposal. Moreover, in
describing its determination on the issue of organization/member registration,
FERC directed NERC to develop procedures “which permit (but do not require)
an organization, such as a joint action agency, G&T cooperative or similar
organization to accept compliance responsibility on behalf of its members.” Id. at
P 107. The Commission emphasized that an entity should be not be required to
assume responsibility “where it is not possible to do so.” Id. at P 108.
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If concurrent registration becomes the default whenever a Responsible
Entity engages a third party to assist the Responsible Entity in performing some
tasks supportive of the Responsible Entity’s obligations under the Reliability
Standards, it will incentivize Responsible Entities to claim that third-party
service providers are responsible for applicable Reliability Standards, and that
therefore, NERC should concurrently register the third party, as a means of
preserving the Responsible Entity’s opportunity to shift the exposure for
violations to its service provider. Thus, while concurrent registration may be
expedient and allows NERC to avoid addressing the merits of challenges to the
registration decisions of its Regional Entities, it is a perilous and slippery slope of
controversies.

NERC’s Decision here results in NERC upholding TRE’s concurrent
registration of PRL and Constellation as the PRL Facility’s co-GOPs. As
Constellation demonstrates below, PRL alone must and can be the sole GOP with
no gaps. By contrast, under concurrent registration, there is no clarity as to the
Requirements, or even the discrete tasks or sub-requirements, for which each
entity is responsible. Indeed, concurrent registration will have the very
consequences that the Commission’s requirements for registration are intended

to avoid—it would lead to confusion, lack of clarity, controversy, and could
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endanger reliability because, as TRE?* and NERC?* recognize, it leaves sorting out
who is responsible for which particular task within a Requirement to
enforcement actions and ultimately the Commission—after events have arisen
that could have been avoided had responsibility been clearly delineated and the
registration criteria properly applied in the first instance. Certainly, this is not
what the Commission envisioned when it required NERC to avoid duplication of
responsibilities. There are no extraordinary circumstances presented here that
warrant this extreme measure. Notably, NERC failed to address any of
Constellation’s prior arguments in this regard.*

V. CONSTELLATION DOES NOT MEET THE REGISTRY CRITERIA FOR GOP
REGISTRATION

NERC pays lip service to its Registry Criteria, when it recites that a GOP is
the “entity that operates generating unit(s) and performs the functions of
supplying energy and interconnected operations services.””3¢ Yet, nowhere in 19
pages does NERC explain how Constellation meets this definition. Rather,

NERC made its conclusions by pointing to sub-requirements under the GOP

S3TRE March 7, 2008 Response at 6.
3#Decision at 17.

%Constellation February 14, 2008 Letter at 4-10; Constellation March 25, 2008
Response at 19-23.

%Decision at 4; see also Registry Criteria at 4 (defining GOP).
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Requirements, and assumed, without any substantive analysis, that a JRO was a
required solution.’” NERC'’s approach here is squarely at odds with another
registration decision in which the definition in the Registry Criteria was the sole
basis for determining whether an entity should be registered, and where NERC
summarily dismissed the registered entity’s attempt to show that an analysis of
applicable Reliability Standards demonstrated why the entity should not be
registered.®® NERC cannot have it both ways; it cannot simply ignore its own
Registry Criteria when the definitions contained therein do not fit the registration
it wants to approve. Thus, NERC’s failure to apply its own definition of GOP to
Constellation was inconsistent with reasoned decisionmaking, resulting in an
arbitrary and capricious Decision.

In fact, NERC’s registration of Constellation—which neither owns nor
operates any physical assets connected to the BPS in ERCOT—as a GOP
contradicts the definition of GOP in NERC’s Registry Criteria. This definition
clearly applies to the entity that is responsible for directing and controlling the
physical operations of a generation facility and does not apply to an entity that

has entered into a contract to purchase the output of and/or request the

37Decision at 16.

8New Harquahala Generating Company, LLC, RA070104, “NERC Board of Trustees
Compliance Committee Decision on Appeal of Compliance Registry
Determination” (issued Jan 14, 2008), at 12.
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scheduling of an electric generation facility. As demonstrated through an
analysis of the Tolling Agreement in Section VI.C., below, the entity that directs
and controls the physical operations of the PRL Facility is without doubt, PRL,
not Constellation.

Constellation understands that certain types contractual arrangements
may, depending on their terms, support the transfer of GOP responsibility, e.g.,
an operation and maintenance (“O&M”) agreement with a third party that does,
in fact, transfer GOP operational authority to a third party. However, as fully
discussed herein, neither the Tolling Agreement nor any other agreement
referenced in NERC’s Decision is such an agreement. PRL has, in fact, retained
operational authority over the PRL Facility and, therefore, is the only entity that
meets the definition of GOP and is responsible for all GOP Requirements.

VI. NERC ERRED IN CONCLUDING THAT CONSTELLATION SHOULD BE
REGISTERED AS A GOP FOR THE PRL FACILITY

A. NERC’s Decision Is Arbitrary and Capricious

NERC’s basic findings are, first that:

the regulatory framework in ERCOT is unique. A Resource, such
as PRL, must contract with a QSE to engage in communications
with the ERCOT ISO (the sole [Balancing Authority (“BA”),
Reliability Coordinator (“RC”) and Transmission Operator
(“TOP”)] in the Texas RE footprint), except in the event of certain
emergency conditions. In the instant case, PRL has contracted with
[Constellation] to be its QSE, and [Constellation] has voluntarily
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assumed the obligation to perform certain communications services
and other activities for PRL.%

And, second,
[wl]ith respect to operational matters . . . both PRL and
[Constellation] have assumed obligations that require each of them
to comply with GOP Reliability Standards. As the excerpts from
the PRL and [Constellation] pleadings make clear, while PRL

physically operates the facility, it does so pursuant to directives of
[Constellation].*

Given these findings, NERC concludes that (a) “the MP Agreement and the
Tolling Agreement do clearly delineate the responsibilities and tasks performed
by the parties;”#! (b) “PRL and [Constellation] both assume responsibility for
activities falling under the Reliability Standards that are applicable to GOP;”#
and therefore, (c) “it is appropriate that they both be registered.”*®

But NERC fails to provide any analysis of the facts, contractual
agreements or Reliability Standards in making its findings or drawing its
conclusions. The Commission has found that when NERC relies on a
commercial contract that purports to allocate responsibilities for Reliability

Standards in its registration decisions, NERC must provide an analysis of such

¥Decision at 16.
40]d.

4]d. at 17.

2]d.

43]d.
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contract, and must “point to specific language that obligates” the entity in
question.**  Moreover, while NERC may have summarized Constellation’s
arguments against registration, NERC made no attempt to address any of the
points raised by Constellation, other than to dismiss them out of hand.*
Consequently, because NERC’s Decision consists only of unsupported findings
and conclusory statements that are without merit (as fully set forth in Sections
VIB. and VI.C. below) and because NERC does not address in any meaningful
manner issues raised by Constellation, the Decision is arbitrary and capricious,*
and the Commission should grant Constellation’s appeal.

B. Performance of the QSE Communications Responsibilities Under

ERCOT Protocols Does Not Make Constellation Responsible for
GOP Reliability Standards

Boiled down, NERC’s position is that (i) Constellation agreed to be a QSE
as to the PRL Facility, (ii)only QSEs under the ERCOT Protocols can
communicate with the ERCOT ISO, which also is the sole BA, RC and TOP in the

TRE footprint, and, therefore, (iii) because some communications under the

#Southeastern Power Admin., 122 FERC q 61,140, at P 22 (2008) (“SEPA Remand”).
#8See, e.g., Decision at 16, 17, 18.

®ARCO Oil & Gas, 932 F.2d at 1504 (“[Clonclusory statements cannot substitute
for the reasoned explanation that is wanting in this decision.”); Mosaic, 121 FERC
161,058, at P1 (admonishing NERC that it must adequately address issues
raised on appeal); Moraine, 906 F.2d at 9 (engaging the arguments raised before it
is a component of reasoned decisionmaking); NorAm, 148 F.3d at 1165 (same).
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ERCOT Protocols are similar to communications required under the GOP
Requirements, Constellation is appropriately registered as a GOP. NERC's
Decision is fatally flawed.

TRE concedes that Constellation does not operate the PRL Facility; does
not initiate communications; and has no authority to respond to
communications.” Nevertheless, TRE (and now NERC) foists GOP registration
on Constellation because Constellation has a limited intermediary
communications role with respect to market operations between the ERCOT ISO
and PRL as a QSE under the ERCOT Protocols.

TRE takes this position out of convenience because it apparently
concluded early on that it would prefer to hold one entity responsible for two
roles—satisfaction of QSE Requirements under the ERCOT Protocols and
satisfaction of the GOP Requirements under the NERC Reliability Standards—
and so it adopted a blanket rule that a Level 4 QSE will be a GOP regardless of

whether it actually operates generation facilities. However, convenience is not a

¥See, e.g., TRE March 7, 2008 Response at 4, 25, 39.
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criterion for registration. [BEGIN CONFIDENTIAL INFORMATION, which

has been removed from the public version of this document— —

I =ND CONFIDENTIAL

INFORMATION] And, NERC, rather than thoroughly considering
Constellation’s position, has bought into the rhetoric, twisted logic and
unsupported conclusions of TRE and PRL.

A fundamental guideline for any registration determination is that the
entity that is responsible for ensuring performance is the entity to be registered as
GOP.# At the same time, the Commission recognized that a responsible entity
could delegate tasks to a third party for actually performing such tasks. In other
words, there is a difference between responsibility for ensuring performance of GOP

Requirements and the actual performance of the GOP Requirements.

“[BEGIN CONFIDENTIAL INFORMATION, which has been removed from
the public version of this document,

END CONFIDENTIAL INFORMATION]
“Qrder No. 693 at P 144.
50]d.
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Applying this standard, PRL, as owner and operator of the PRL Facility, is
appropriately registered as GOP. PRL is free to contract with a third party to
serve as a communications interface with entities with whom PRL must
communicate, e.g., Constellation. Such a contractual relationship may result in
that third party performing tasks related to communications, but not bearing any
responsibility under the GOP Requirements. Again, the Commission’s orders on
this point have been clear —delegation of performance of certain tasks is not the
relevant inquiry for purposes of registration; responsibility is.>» Here, NERC and
TRE have turned the Commission’s guidance regarding the difference between
performance and responsibility on its head, resulting in its registration of two
GOPs for the same generating facility.

NERC claims that a Joint Registration Organization agreement (“JRO”)
would resolve the problem. However, rather than providing a substantive
analysis of Constellation’s role, arguments and Tolling Agreement to determine
how Constellation meets the definition of GOP or has actual responsibility for
any part of the GOP Requirements, NERC just assumes that Constellation has
such responsibility in the first place. A JRO only is appropriate where both

parties have responsibilities under the Reliability Standards—that is not the case

Sd.

DSMDB-2469288v01
31



20080711- 5153 FERC PDF (Unofficial) 7/11/2008 4:18:05 PM

here. Moreover (and not surprisingly), the parties have been unable to reach a
JRO solution to date because TRE and PRL insist on imposing on Constellation
responsibility for tasks that Constellation has no authority to undertake and for
which it has no ability or authority to ensure compliance. Moreover, even if a
JRO solution was possible, NERC’s Rules of Procedure could be read to require
that a single entity be responsible for the entirety of a single Requirement. No
one disputes that Constellation has no ability or authority to comply with or
ensure compliance with any entire Requirement,* as discussed below.

1. Constellation’s Agreement To Be the QSE for the PRL
Facility Does Not Support GOP Registration

Constellation’s and PRL’s understanding that Constellation will be the
QSE for the PRL Facility does not equate to an agreement that Constellation is or
will be a registered GOP for the purpose of compliance with NERC’s Reliability
Standards. Under the Tolling Agreement, PRL delegated to Constellation, and

Constellation agreed to be, the QSE for the PRL Facility, not the GOP.® QSE is

52See, e.g., TRE March 7, 2008 Response at 4, 25, 39.

5Tolling Agreement, Section 4.2(g). PRL recognizes in the Tolling Agreement
that Constellation’s ability to perform its QSE functions properly is dependent on
PRL actions with respect to the PRL Facility. For example, PRL is required to
indemnify Constellation for any costs, charges, penalties or liabilities
Constellation incurs in its capacity as a QSE where PRL negligently or willfully
prevents Constellation from fulfilling its obligations as a QSE for the PRL Facility

or fails to operate the PRL Facility in accordance with the Tolling Agreement or
(footnote continued on next page)
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defined in the Tolling Agreement by reference to the “ERCOT Protocols.” The
ERCOT ISO is defined in the Tolling Agreement as the entity carrying out the
independent system operator functions as designed by the Texas Public Utility
Commission (“PUCT”).>* ERCOT Protocols are defined in the Tolling Agreement
as operating protocols promulgated by the ERCOT ISO and approved by the
PUCT.® The ERCOT Protocols were established by the ERCOT ISO for purposes
of administering its markets and providing transmission services to its
customers. They are not FERC-approved NERC Reliability Standards.

Nothing in the QSE provisions of the Tolling Agreement expands
Constellation’s QSE obligations to include being the GOP for the PRL Facility
under NERC’s Reliability Standards. The QSE provisions in the Tolling
Agreement are narrowly drawn. They clearly limit Constellation’s QSE
obligations to the requirements found in the ERCOT Protocols. They do not refer
to the FERC-approved NERC Reliability Standards, which are administered by
NERC, nor can the Tolling Agreement definition of ERCOT Protocols be

interpreted to include such Reliability Standards.

applicable schedule for ancillary services or energy. Tolling Agreement, Section
4.2(h).

%Tolling Agreement, Section 1.1 (Definition of “ERCOT Independent System
Operator”).

5]d. (Definition of “ERCOT Protocols”).
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While Constellation communicates certain information relative to the PRL
Facility to ERCOT ISO as a QSE under the ERCOT Protocols, it has not
contractually taken on the responsibility to communicate any information as a
GOP under the Reliability Standards. This is an important distinction. Even if
there may be some overlap in the information that Constellation, as QSE,
typically receives from PRL and passes on to ERCOT ISO, and the information
that may be required to be provided under GOP Reliability Standards, this
overlap cannot serve as the basis for making Constellation accountable for
ensuring that this information is developed and communicated under the
Reliability Standards.

TRE disregards this important distinction when it cavalierly concludes
that the overlap in communication topics provides a basis to assign responsibility
for GOP Reliability Standards to the final link in the communications chain
under ERCOT Protocols.®® Moreover, NERC also disregards this important
distinction when it states that Constellation “does not dispute that it is
performing the communications services that are required under the NERC GOP
Reliability Standards.”>” Constellation most emphatically does dispute this

assertion as it is contractually bound only to perform, and has the authority only

%See, e.g., TRE Assessment at 8-9, 14.

5’Decision at 16.
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to perform, the QSE functions, i.e., limited intermediary communications in
market operations.

NERC cannot rely on mere performance of tasks as the basis for
registration; it must point to a contractual basis for the transfer of responsibility
for ensuring compliance.”® Because the Tolling Agreement only addresses
Constellation’s QSE responsibilities under the ERCOT Protocols, these provisions
show that the Tolling Agreement does not constitute a contractual arrangement
between Constellation and PRL to allocate responsibility for the GOP
Requirements to Constellation. Neither NERC nor TRE has the authority to
modify the Tolling Agreement and force Constellation to take over PRL’s
obligations under the Reliability Standards.>

2. There Is No Basis to Merge QSE and GOP Obligations.

NERC,® like TRE before it,®® makes much of the fact that a QSE is the
single point of contact for communication of information under the ERCOT

Protocols. But even if a QSE has certain communications responsibilities for

SSEPA Remand, 122 FERC { 61,140, at P 22.

% Order No. 693 at PP 107, 141 (clarifying that the Commission “did not intend to
change existing contracts, impose new organizational structures or otherwise
affect existing agreements that set forth the responsibilities of various entities.”).

60Decision at 16.

¢1See, e.g., TRE March 7, 2008 Response at 26, 27.
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market operations under the ERCOT Protocols and a GOP has certain
communication responsibilities under the NERC Reliability Standards, and while
the type of information communicated may be similar under the ERCOT
Protocols and GOP Requirements, it simply does not follow that a QSE should be
registered as a GOP.

a. Constellation Does Not Have the Ability or the

Authority To Create Required Information or To
Initiate Communications, Only PRL Does

In the Constellation Response to TRE Assessment, Constellation
demonstrated that even with respect to those Requirements that included a
communications role, e.g., those that require the GOP to communicate certain
information about the generation facility and its related equipment to various
Responsible Entities, Constellation was not responsible for such GOP
Requirements.®?

Information under such Requirements includes, among other things,
providing reports on disturbances or unusual occurrences, failures of equipment,
information regarding facility status, operating conditions that could require

changes in the protection systems of others, planned and unplanned outages,

®2Indeed, in the Constellation Response to TRE Assessment, Constellation
provided a Requirement-by-Requirement analysis of why it should not be
responsible for each GOP Requirement, and provided similar analysis in the
Constellation February 14, 2008 letter at 7-12, and the Constellation March 25,
2008 Response at 17.
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availability, test results, and notification to the RC or TOP of inability to comply
with reliability directives.

TRE argues that, because a QSE must notify ERCOT of an unplanned
change in PRL Facility status under the ERCOT Protocols, it follows that
Constellation must be responsible as a GOP.® Again, Constellation is only the
communicator of information. Constellation is able to communicate information
to the ERCOT ISO only because PRL has first determined the operating and
availability status of units or related equipment, such as automatic voltage
regulators, and communicated that information to Constellation. Only PRL has
the ability to make such determinations, to produce the information, and to
initiate the communication of information. ERCOT’s own Operating Guide
(Section 3.1.4.5), as cited by TRE, recognizes that “Generation Entities shall notify
their QSE, who in turn will promptly notify the ERCOT Control Area Authority
by telephone of the circumstances, when a voltage regulator or stabilizer is
unavailable. . . .”® This does not mean that Constellation is responsible under
the GOP Requirements. If PRL does not provide Constellation with the

requisite information, Constellation cannot communicate it. TRE’s argument

SBTRE Assessment at 11.

“ERCOT Operating Guide § 3.1.4.5 (cited in TRE Assessment, Attachment 2, at 5,
Attachment 3, at 4-5).
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that Constellation has the power to require and obtain the necessary information
from its corresponding generation resource® simply is not true, and notably
neither TRE nor NERC has provided any support for their conclusion in this
regard.

TRE acknowledges that PRL is central to ensuring performance of all GOP
Reliability Standards when it concedes that a “substantial portion of the
information” to be conveyed under the Reliability Standards “is available to
Constellation only with PRL’s cooperation.”® Yet TRE, based on the limited
communications tasks that Constellation may perform for PRL under certain
GOP Requirements, would require Constellation to register as GOP with
responsibility for ensuring compliance with at least twenty-one GOP
Requirements®”” (and could, as a matter of enforcement, attempt to hold
Constellation responsible under a concurrent GOP registration).

Communication tasks that Constellation performs as QSE, and which
arguably overlap certain tasks that are required of a GOP, involve only limited
aspects of certain GOP Requirements. For example, under Reliability Standard

CIP-001-1 (Sabotage Reporting), Constellation could provide only a limited

STRE Assessment at 13, 14.
TRE March?, 2008 Response at 25.

¢7See, Constellation March 25, 2008 Response at 17-18; Constellation February 14,
2008 Letter at 6 n.18.
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communication facilitation service under Requirement 2, which requires that a
GOP “shall have procedures for the communication of information concerning
sabotage events on its facilities and multi-site sabotage affecting larger portions
of the Interconnection.”® Requirement 2 operates in tandem with
(a) Requirement 1, which requires a GOP to have procedures for the recognition
of and for making their operating personnel aware of sabotage events on its
facilities and multi-site sabotage affecting the Interconnection; (b) Requirement 3,
which requires a GOP to provide its operating personnel with sabotage response
guidelines, including personnel to contact to report such events; and
(c) Requirement 4, which requires each GOP to establish communications
contacts as applicable with appropriate law enforcement agencies.

Requirement 2 does not operate in a vacuum; it addresses only a portion
of the communications element of a set of related procedures to deal with
potential sabotage events. Only PRL, as the operator of the PRL Facility, has the
ability to establish procedures to ensure identification and communication of
sabotage events that occur at the PRL Facility or that become known to PRL’s
operating personnel, and only PRL has the ability to initiate the communication

of such information to relevant entities. Moreover, even with respect to

STRE March 7, 2008 Response at 37.
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Requirement 2, Constellation could only potentially facilitate a communication
that PRL initiates in the first instance.

An appropriate analysis of CIP-001-1 would conclude that only PRL can
be held responsible for ensuring performance of the Reliability Standard and
each Requirement thereunder. The fact that PRL develops procedures under
Requirement 2, which, in turn, provide that PRL will utilize its QSE arrangement
to communicate this information to the ERCOT ISO on its behalf does not elevate
Constellation to the role of GOP, joint GOP or co-GOP. And should the
Commission uphold the concurrent registration, it will only create confusion as
to precisely where, within the many sub-tasks of Requirement 2, PRL’s
responsibility ends and Constellation’s begins. Reliability cannot be ensured,
and can only be weakened, by introducing this unnecessary confusion into
NERC’s registration, compliance and enforcement program.

As demonstrated, Constellation clearly is only an intermediary in the
communications path between the PRL Facility and ERCOT ISO under the
ERCOT Protocols. Having engaged a QSE as a communications intermediary for
market operations does not amount to PRL having the inability to ensure that
these GOP Requirements are met. Importantly, the substantive basis for all
communications required under the GOP Requirements is completely dependent

on PRL’s action in transferring accurate and required information (both verbal
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and data transmissions) to the communications facilitator to pass on, or on PRL’s
action in receiving and acting upon information relayed by the communications
facilitator to PRL. Constellation can only relay information. It cannot be held
responsible under the GOP Reliability Standards for ensuring that PRL creates
the required information, initiates communications, or acts on communications
from ERCOT ISO. Neither NERC, TRE nor PRL dispute that PRL’s substantive
performance is fundamental to ensuring that all of the GOP Requirements are
satisfied.
b. Constellation Has No Ability or Authority To

Act on Communications Received From
Responsible Entities in the Registry

TRE argues that Constellation receives communications from other parties
responsible under the Reliability Standards.® Even if, in its role as QSE under
the ERCOT Protocols, Constellation would receive these types of
communications, this does not mean that Constellation is responsible for such
Reliability Standards. The purpose of the Reliability Standards is to ensure that
the entity with operational authority takes actions in response to information
necessary to operate reliably. Constellation has no ability or authority to effect
any change in operations of the PRL Facility as a result of such communications.

Thus, it is clear that PRL—the entity with the ability to effect necessary

%See, e.g., TRE March 7, 2008 Response at 36.
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changes—must be held responsible for GOP Requirements that may involve a
communications function, even though it may delegate the task (but not the
responsibility) to a third party serving as the communications interface with
other Responsible Entities, such as ERCOT ISO.

C. NERC’s Conclusion That Constellation Is the

Only Entity that Can Communicate with ERCOT
ISO Is Without Merit

TRE claims that Constellation and PRL need to be jointly registered
because, “without the coordinated activities of Constellation and PRL under the
terms of their MP Agreements and Tolling Agreement, the GOP function could
not be performed.””” TRE further contends that, given that Constellation is QSE,
“[l]iterally none of the communications” functions can be performed by anyone
but Constellation acting as QSE and, as “an essential link in the process,
Constellation must be a GOP.””? NERC, without citing any support for its
conclusion, echoes TRE's assertions when it states that Constellation “is the only
entity that can communicate with the BA, RC and TOP with respect to [the PRL

Facility], in the absence of certain emergency conditions.””?

7Id. at 15.

"1Id. at 23; see also TRE Assessment at 6, 13 (suggesting that the ERCOT ISO lacks
the ability to receive information required under the Reliability Standards
directly from anyone other than a QSE).

72Decision at 16.
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NERC’s unsupported conclusion clearly is wrong. The conclusion is

belied by the simple fact that not every QSE has been registered as a GOP in

ERCOT.” Moreover, a simple review of the NERC Reliability Standards and the

ERCOT Protocols demonstrates that PRL is capable of and has the authority

under the Reliability Standards to communicate with ERCOT ISO.

PRL is registered as GO in the Registry and a registered Resource under

the ERCOT Protocols. As a GO, PRL is obligated to communicate with the

ERCOT ISO or TRE, as applicable, in the role of Regional Entity (“RE”), TOP,

Transmission Provider, and RC. For example, as GO, PRL must:

1.

provide documentation of blackstart test results under EOP-009,
R2;

provide documentation concerning its facility ratings to the RC,
TOP, Transmission Planner and Planning Authority under FAC-
008-1, R2;

provide equipment characteristics, system data and existing and
future interchange schedules to RE in compliance with modeling
requirements under MOD-010 and MOD-012;

document its protective systems testing and special protection
systems programs program to the RE under PRC-005 and PRC-017;

provide data concerning its special protective systems to the RE
under PRC-016;

maintain and report to RE upon request data on Disturbance
Monitoring Equipment under PRC-018; and

For example, Constellation serves as QSE for the generation facility owned and
operated by Wolf Hollow in ERCOT, but Wolf Hollow is registered as sole GOP.
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7. provide to its TO and TOP information on reactive equipment
under VAR-002.

Even within the ERCOT Protocols, PRL has direct communication
channels and responsibilities as a registered Resource within the ERCOT ISO.
For example, ERCOT communicates directly with the Generation Resource (here,
PRL) when requesting a change in operational modes.” In addition, Protocol
§ 8.2.4 provides that the Resource (PRL), may remove equipment when there is a
forced outage, and that the Resource is responsible for notifying ERCOT of the
outage: “[T]he Resource Entity . . . may remove the affected equipment from
service immediately and must immediately notify ERCOT of its action.””> Thus,
NERC’s and TRE’s argument that communications between PRL and ERCOT

ISO are impossible are completely without merit.

7Operating Guide § 2.2.4; ERCOT Protocols § 6.5.7.2(4) (noting that Generation
Resource must operate in voltage control mode unless ERCOT specifically directs
it to operate in manual mode). See also ERCOT Protocols §5.9.1.2 (requiring
Generation Entity to immediately report the change in the status of the Resource
to ERCOT and the QSE); Operating Guide § 3.1.4.1 (requiring all generators to
communicate a trip, high reactive loading or reactive oscillations on generation
units to the QSE, transmission operator and ERCOT), §3.1.4.6 (requiring
Generation Resources to provide ERCOT with operating characteristics of any
unit’s equipment protective relay system or controls that may respond to
temporary excursions in voltage with actions that could lead to tripping of the
generating unit), § 8.2 (requiring the owner to coordinate outages required for
maintenance with ERCOT).

"TRE Assessment, Attachment 3, at 7 (citing Protocol § 8.2.4).
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In sum, as is the case with respect to CIP-001-1, discussed above, PRL has
the substantive responsibility for every GOP Requirement and, at most,
Constellation can only facilitate communications on behalf of PRL. Only PRL
has the ability to make required determinations, produce information, to initiate
communications, and to act upon communications. TRE repeatedly concludes
that Constellation is able to ensure PRL’s compliance in this regard, but it
provides no support for that conclusion because it is untrue.”* NERC buys into
TRE’s conclusion, completely ignoring Constellation’s support that it has no such
authority.”

Registration as a GOP must rest with the entity that has the ability to
actually ensure compliance with the GOP Requirements, not the entity that has
been hired to provide a communications service with respect to market
operations. Constellation comprehensively addressed each and every Reliability
Standard, Requirement and Functional Model relationship in the Constellation
Response to TRE Assessment and provided similar analysis in the Constellation
February 14, 2008 Letter, and the Constellation March 25, 2008 Response.
Constellation will not repeat those here because the discussion above describes

the situation with sufficient clarity —PRL may be able to rely on Constellation

76See TRE March 7, 2008 Response at 28.

77See Decision at 16.
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performing certain communication tasks to ensure PRL’s compliance with PRL’s
GOP responsibilities (assuming the appropriate contractual arrangements can be
executed), but this does not make Constellation responsible under the GOP
Requirements. Clearly, as between PRL and Constellation, the responsibility for
each GOP Requirement must lie with PRL, and failure to register PRL as sole
GOP for each and every Requirement will lead to confusion. Moreover, NERC
failed to address any of Constellation’s discussion in this regard, resulting in an
arbitrary and capricious Decision.
C. Constellation Has Not Agreed Under a Contract To Take on Any

GOP Obligations or To Be Registered as GOP with Respect to the
PRL Facility

NERC found that “[w]ith respect to operational matters . . . while PRL
physically operates the facility, it does so pursuant to directives of
[Constellation],””® and concluded that the Tolling Agreement and the MP
Agreement “clearly delineate the responsibilities and tasks performed by the
parties.””” But NERC drew this conclusion without a single citation to or

quotation from either agreement, other than stating that Constellation agreed in

the Tolling Agreement to be the QSE for the PRL Facility under the ERCOT

781d.
#Id. at 17.
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Protocols.®® Nor does NERC explain how “there is sufficient clarity between the
parties’ responsibilities”®! with the parties’ responsibilities with respect to the
Reliability Standards. Moreover, while NERC agrees that PRL physically
operates the PRL Facility,® it is patently untrue that PRL does so at
Constellation’s direction.

The following analysis will show that (1) PRL has retained full operational
control of the PRL Facility; (2) PRL does not operate the PRL Facility at
Constellation’s direction; and (3) neither the Tolling Agreement nor the MP
Agreement transferred to Constellation any responsibilities under the GOP
Requirements.

1. The Tolling Agreement Does Not Transfer Any GOP
Obligations to Constellation

The Tolling Agreement specifically states that PRL is the entity that
“operate[s] and maintain[s]” the PRL Facility and such responsibility requires it
to ensure that the PRL Facility is operated and maintained in accordance with

prudent industry practice, which includes, among other things, compliance with

8Jd. at 16-17.
811d. at 17.
82]d. at 16.
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reliability standards applicable in ERCOT.# Accordingly, the Tolling Agreement
clearly demonstrates that PRL has retained, rather than transferred to
Constellation, all operator responsibilities under NERC’s Reliability Standards
including those as the GOP. NERC, TRE and PRL cannot ignore or dismiss the
plain language of the Tolling Agreement that unambiguously shows that PRL
contractually has committed to be the operator of the PRL Facility.

As the operator, PRL is the entity that makes, and is responsible for
enforcing, decisions that control and affect the overall operations of the PRL
Facility including satisfaction of NERC’s Reliability Standards. PRL, not

Constellation, is responsible for developing, implementing and enforcing policies

83Tolling Agreement, Section 7.2(a). The Tolling Agreement defines “Prudent
Industry Practice” as follows:

“Prudent Industry Practice” means any of the practices, methods,
techniques, standards and acts required or approved from time to
time by a significant portion of the electric power industry in the
geographic region covered by ERCOT, or any of the practices,
methods, techniques, standards, and acts which, in the exercise of
reasonable judgment in light of the facts known at the time the
decision was made, could have been expected to accomplish the
desired result at a reasonable cost consistent with the Applicable
Requirements, good business practices, reliability, safety,
environmental protection, and expedition. “Prudent Industry
Practice” is not intended to be limited to the optimum practice,
method or act to the exclusion of all others, but rather to be
practices, methods or acts generally accepted from time to time in
the geographic region covered by ERCOT.

Tolling Agreement, Section 1.1.
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and protocols necessary to ensure that the PRL Facility’s capability to produce
power and its actual operations comply with all of the contractual, technical,
regulatory and other legal requirements applicable to the ownership and
operation of the PRL Facility. Such responsibilities include garnering, controlling
and directing the financial, technical and personnel resources needed to fulfill
these requirements. While PRL may delegate certain tasks to people or
companies, PRL is the one ultimately responsible to ensure that the tasks are
completed in accordance with applicable requirements. In short, PRL has
relationships with key people and entities with respect to the overall business
and operations of the PRL Facility that Constellation does not have or control.

In drawing its conclusion that Constellation should be registered as a
GOP, NERC fails to acknowledge or discuss Constellation’s references to Section
7.2(a) of the Tolling Agreement?’ presumably because this critical, overriding
contractual provision demonstrates that PRL is the entity that has retained all
responsibility for ensuring compliance with the GOP Requirements for the PRL
Facility, thus showing that PRL must be the sole GOP for the PRL Facility.

Acknowledging or directly addressing this contractual fact would destroy the

81See Decision at 16, 17; see also Constellation Response to TRE Assessment at 7-8;
Constellation March 25, 2008 Response at 11-12.
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flawed arguments that NERC advances to support its concurrent registration of
Constellation as GOP.

Moreover, such contractual commitment by PRL refutes NERC’s
conclusion that PRL physically operates the PRL Facility “pursuant to the
directives of [Constellation],” —a conclusion for which NERC cites no support.*

Other provisions of the Tolling Agreement further demonstrate the
pervasive dominion and operational control that PRL has over the PRL Facility
and its ability to provide capacity, energy and ancillary services:

J PRL determines the annual planned outages for the PRL Facility,
which do not have to be approved by Constellation unless an
outage is planned during the June through September period.s
While PRL is required to consult with Constellation on such
planned outages, PRL 1is not required to accommodate
Constellation’s requests for changes if PRL determines that they
would adversely affect PRL, the PRL Facility, the PRL Facility
operator (which is not Constellation) or would otherwise be
inconsistent with prudent industry practice, which, as previously
noted, embraces the NERC Reliability Standards.®”

. As discussed further below, PRL determines the PRL Facility’s
daily availability to provide energy and ancillary services.®

J PRL controls the amount of Automatic Generation Control
(“AGC”) that the PRL Facility is capable of achieving. While
Constellation relies on tests conducted by PRL to determine the

$5ee Decision at 16.
8Tolling Agreement, Section 7.5.
Tolling Agreement, Exhibit D; see also supra note 83.

8Tolling Agreement, Section 4.2(b)—(d).
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amount of AGC that the PRL Facility is capable of achieving, if the
PRL Facility fails to achieve certain levels of AGC, then the PRL
Facility is derated until PRL takes appropriate actions to correct the
problem.® Constellation does not have the authority to direct or
control remedial actions for an AGC shortfall; such decision is
within PRL’s control. If PRL continues to fail to achieve AGC
baselines under the Tolling Agreement, Constellation’s only
remedy is an adjustment to the price it pays for capacity.”

. PRL is responsible for operating and maintaining the PRL Facility
in a manner that will optimize the provision of ancillary services.”

. PRL must maintain all regulatory and environmental permits and
approvals required to operate the PRL Facility.*

. PRL is the party to a blackstart service agreement it has executed
with ERCOT; PRL is responsible for that agreement and blackstart
services are governed by that contract.”

. PRL is the party to the electric interconnection agreement with
Oncor Electric Delivery Company (“Oncor”); PRL is responsible for
the performance of that agreement and interconnection services of
the PRL Facility are governed by that contract.*

By contrast, Constellation’s limited power purchase rights and fuel supply
obligations under the Tolling Agreement do not constitute the types of control a

GOP would need to perform its responsibilities under the GOP Reliability

¥Tolling Agreement, Section 5.8.

YTolling Agreement, Section 5.8(c).
I'Tolling Agreement, Section 7.2(e).
2Tolling Agreement, Sections 6.1(h), 7.2(a).
%Tolling Agreement, Section 7.2(e).

%“Tolling Agreement, Exhibit L.
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Standards. While TRE makes much of Constellation’s scheduling rights,” the
notion that Constellation has unfettered control over the PRL Facility by reason
of its energy scheduling rights and fuel supply obligations is not in any way
supported under the Tolling Agreement.

Under the Tolling Agreement, Constellation is entitled to the capacity,
energy and ancillary services produced by the PRL Facility, but its ability to
schedule power from the PRL Facility is subject to various limitations. PRL’s
operational management of the PRL Facility’s capabilities (to receive fuel and
produce power) and availability is the crucial factor that determines whether and
how much capacity, energy and ancillary services are available from the PRL
Facility to be purchased or scheduled for dispatch by Constellation.

It is PRL, not Constellation, that determines the PRL Facility’s daily
availability to provide energy and ancillary services.”® Therefore, the amount of
energy and ancillary services from the PRL Facility that Constellation can decide

to schedule at any given time is driven by PRL’s overall operation and

%See, e.g., TRE March 7, 2008 Response at 22, 31.
%Tolling Agreement, Section 4.2.
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management of the PRL Facility to maintain its capability and availability to
produce such products.”

For example, if PRL determines that the PRL Facility is not available
because of outages, deratings or other legal, regulatory or technical operational
constraints contemplated under the Tolling Agreement, the amount of energy
and ancillary services that Constellation can schedule to buy under these
circumstances is reduced.”® Constellation does not determine or control such
PRL Facility constraints and it cannot disregard them in its dispatch requests.
Moreover, PRL is not required to comply with a proposed schedule for energy
proffered by Constellation if PRL determines that the PRL Facility is suffering
from constraints (e.g., outages or deratings) set forth in the contract.”” Further,
while Constellation may request changes to an energy schedule in accordance
with applicable ERCOT ISO requirements, PRL does not have to agree to the
change if such changes are not within the PRL Facility’s operating constraints

and the scheduling protocols set forth in the Tolling Agreement.!

’The fact that Constellation is responsible for paying scheduling fees, if any, for
scheduling energy is part of the commercial bargain it made to buy energy
available from the PRL Facility and is not, in and of itself, control over the PRL
Facility.

%Tolling Agreement, Section 4.2(a).
#Tolling Agreement, Section 4.2(c).
10T olling Agreement, Section 4.2(b).
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These are typical commercial terms that are included in any agreement
that provides unit contingent power, i.e., energy may be scheduled only when
the unit is available; outages are coordinated under a reasonable efforts standard
so that the unit is more likely to be available during periods that are of the most
value to the purchaser; and buyers are provided with information to monitor
force majeure events which may affect pricing terms tied to unit availability under
the power sale agreement. None of these provisions shows that PRL has
transferred to Constellation, pursuant to the Tolling Agreement, operational or
directional control and ultimate responsibility for ensuring compliance with all
GOP Reliability Standards. NERC failed to address any of the issues regarding
the Tolling Agreement raised by Constellation,'™ and failed to cite any provision
of the Tolling Agreement, yet in some secret way was able to conclude that PRL
operates the PRL Facility at the direction of Constellation. A thorough reading of
the Tolling Agreement refutes NERC’s baseless conclusion.

2. The MP Agreement Between the ERCOT ISO and

Constellation Does Not Transfer GOP Responsibilities
from PRL to Constellation

The Commission also should reject NERC’s finding that Constellation

must be registered as GOP because it entered into a MP Agreement with ERCOT

0ISummarizing Constellation’s arguments in this regard does not equate to
addressing the argument.
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to become a registered QSE in ERCOT.!? The MP Agreement simply binds
Constellation to adhere to ERCOT Protocols.!®® The ERCOT Protocols are not the
GOP Reliability Standards and the MP Agreement neither addresses the NERC
Reliability Standards nor obliges Constellation to take responsibility for
compliance with them. The MP Agreement between Constellation and ERCOT
does not amend, or trump, the terms of the Tolling Agreement; it only
implements the limited QSE responsibilities for ERCOT Protocol matters under
the Tolling Agreement between Constellation and PRL under which PRL retains
responsibility for operating the PRL Facility and complying with all reliability

standards.

102Decision at 16, 17.

18]In this respect, the MP Agreement is no different than the similar agreements
that are used in other regions, such as the Delegation of Authority (“DOA”) form
used in the PJM Interconnection, L.L.C. (“PJM”) to designate a single point of
contact for PJM’s communications with generating units. However, in no other
region has the Regional Entity suggested that the entity that provides these
communications services should be registered as GOP.  Thus, while
Constellation has executed DOA agreements for generators in PJM,
ReliabilityFirst Corporation has not registered Constellation as a GOP with
respect to such generators by virtue of the DOA agreements, and to the best of
our knowledge, they have registered the generator owner as GOP. This further
supports the flaws in TRE’s reasoning that the communications gatekeeper must
be registered as GOP, and also evidences a lack of consistency among regions in
registration determinations. See Section VII for a full discussion of NERC'’s
obligation to ensure consistency in registration decisions.
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VII. NERC’s DECISION IS INCONSISTENT WITH ITS REGISTRATIONS IN OTHER
REGIONS.

Section 501.3.3.1 of NERC’s Rules of Procedure requires that NERC ensure
“consistency . . . and comparability of outcomes within each regional entity’s . . .
registration program and among all of the programs.” In addition, the
Commission requires that NERC “assure consistency among the regions to
which it [NERC] has delegated duties and functions.”?® The Commission has
made clear “that the registration process should provide consistency across the
regions, unless a persuasive reason is articulated for such differences.”®> NERC
has failed to do so here. The entirety of NERC’s analysis as to why Constellation
should be registered as a GOP turns on a conclusion that a generation facility’s
communications interface with an ISO for market operations should be
designated as GOP.1%

Other ISOs/RTOs also require a single communications interface (e.g.,
CAISO, ISO-NE, PJM), but Regional Entities for these other ISOs/RTOs (e.g.,

ReliabilityFirst Corporation and Northeast Power Coordinating Council) have

104North American Electric Reliability Council, 119 FERC q 61,060, at P 119 (2007).

105Direct Energy Services, LLC, 121 FERC q 61,274, at P 43 (2007); See, e.g., North
American Electric Reliability Corporation, 116 FERC 61,062, at PP 313, 350 (2006)
(finding that uniformity among Regional Entity programs is important to
provide fairness).

106Decision at 16.
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not adopted this simplistic, and erroneous, assumption in their registration
practices. In these other regions, Constellation also purchases power under
arrangements similar to the Tolling Agreement and, among other things,
communicates information provided by the generation owner to the relevant
ISO. Such other regions have not required Constellation to register as a GOP and
even TRE has not registered all QSEs as GOPs.” Thus, by taking this
inconsistent approach to the application of the GOP Reliability Standards to
entities providing a communications interface to an ISO/RTO, NERC has failed
to abide by FERC’s consistency requirement and its own Rules of Procedure.
Despite Constellation fully supporting its argument as to NERC's
inconsistent approach, NERC summarily dismisses the argument by stating that
Constellation “has failed to demonstrate that other Regions have a regulatory
framework similar to ERCOT in which a QSE must act on behalf of a
Resource.”1® This turns the burden of ensuring consistency on its head. It is
NERC that is required to ensure consistency and it is NERC that has failed to
demonstrate any distinguishing feature of a communications interface in ERCOT

ISO compared to a communications interface in any other ISO. Instead, NERC

07For example, Constellation serves as QSE for the generation facility owned and
operated by Wolf Hollow in ERCOT, but Wolf Hollow is registered as sole GOP.

108Decision at 18.
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adopts, without any analysis or investigation, TRE’s claim that ERCOT Protocols
are somehow unique. This conclusion is at odds with Constellation’s experience
in other markets, like PJM (which, like ERCOT ISO, is a BA, TOP and RC), which
do in fact implement similar communications methods for purposes of market
operations but where the Regional Entities have not registered those
communications agents as GOPs. As throughout its Decision, NERC failed in
any way to address Constellation’s discussion in this regard. The Commission
has admonished NERC that it must explain its decisions;!® NERC has failed to
do so here. Therefore, to ensure consistency among regions, the Commission
should direct NERC to remove Constellation from the Registry as a GOP as to

the PRL Facility.

19Mosaic, 121 FERC q 61,058, at P 1.
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IX. CONTACT INFORMATION

Constellation respectfully requests that all correspondence and other

communications concerning this appeal be directed to the following persons:!1°

Deborah A. Carpentier

Patricia Alexander

Dickstein Shapiro LLP

1825 Eye Street NW

Washington, DC 20006-5403

Tel: 202.420.2288

Fax: 202.420.2201
carpentierd@dicksteinshapiro.com
alexanderp@dicksteinshapiro.com

Donna M. Sauter

Senior Counsel

Constellation Energy Group, Inc.
750 East Pratt Street

17th Floor

Baltimore, MD 21202

Tel: 410.470.3149
mindi.sauter@constellation.com

5Constellation respectively requests waiver of 18 C.F.R. § 385.203(b)(3) to permit
the designation of more than two persons for service in this proceeding.
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X. CONCLUSION

For the reasons set forth above, Constellation requests that the
Commission grant Constellation’s appeal, and direct NERC to remove

Constellation from the Registry as a GOP as to the PRL Facility in the TRE

region.
/s/ Donna M. Sauter
Donna M. Sauter
Senior Counsel
Constellation Energy Group, Inc.
750 East Pratt Street
17th Floor
Baltimore, MD 21202
Patricia M. Alexander Deborah A. Carpentier
Energy Industry Advisor Dickstein Shapiro LLP
Dickstein Shapiro LLP 1825 Eye Street, NW
1825 Eye Street, NW Washington, DC 20006-5403
Washington, DC 20006-5403
Attorneys for
July 11, 2008 Constellation Energy Commodities Group, Inc.
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111 Market Place
Suile 500
Baitimaore, Marylandg 21202

410.468.3500
410.468.3540 Fax

Constellation Energy
Commcdities Group

May 4, 2007

VIA FEDERAL EXPRESS AND ELECTRONIC MAIL

Mr. David Hilt

Vice President and Director of Compliance
North American Electric Reliability Corporation
116-390 Village Boulevard

Princeton. NJ 08540

Dear Mr. Hilt:

Constellation Energy Commodities Group, Inc. (“CCG”) reccived your April 10, 2007 letter
indicating CCG’s functional category registration for the ERCOT region on April 13, 2007
(“Notice™). In accordance with the instructions in the Notice, CCG hereby formally challenges
its functional category listing in the ERCOT regional entity. Specifically, ERCOT has registered
CCG as a Generation Operator (“GOP”) and rejected CCG's registration as Purchasing-Scling
Entity ("PSE™). CCG believes. based on its review of the relevant criteria, that it should be
registered only as a PSE.

Protest

CCG has obtained several Qualified Scheduling Entity or *QSE” designations within ERCOT,
cach of which is qualified according to various ERCOT Protocols with different “Level”
assignments. Two of CCG’s QSEs arc “Level 4 QSEs,” qualified to schedule Ancillary
Services, among other things. During the NERC registration process, ERCOY informed CCG
that ERCOT had made an across-the-board determination that any entily that has a “Level] 47
QSE designation should be registered as a GOP, regardless of whether or not the QSE actually
operales gencration lacilities. Thus, at ERCOTs direction, CCG submitted a request to be
registered as a GOP, and also requested registration as a PSE (see attached registration).
ERCOT has accepted CCG’s GOP registration but has rejected its PSE registration.

However, CCG does not believe it was appropriate for ERCOT 1o require registration as a GOP.
CCG currently does not own any generation facilities within the ERCOT region. Moreover,
while CCG does, pursuant 1o contracts, provide cerlain communication services to two
unaffiliated generation facilities in the region, it does not operate the facilities. Rather, CCG has
determined that the generation facilities perform the majority of the functions outlined in the
NERC Standards applicable to GOPs. For example, EOP-004-1 R2 requires GOPs to “promptly
analyze Bulk Electric System disturbances on its system or facilities.” However, CCG does not
own or operate the equipment required to comply with this requirement. Nor does CCG have
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Mr. David Hilt
May 4, 2007
Page Two

control of this type of equipment on behalf of the relevant generation facilities. Similarly, PRC-
001-1 R1 requires GOPs to “be familiar with the purpose and limitalions of protection system
schemes applied in [the relevant] arca.” Again, CCG does not have control of this type of
cquipment on behalf of the relevant generation facilities. Rather, the facility owners operate and
control this equipment. As a final example, VAR-002-1 R1 requires GOPs to “operate each
generator connected to the interconnected transmission system in the automatic voltage control
mode (automatic voltage regulator in service and controlling voltage) unless the Generator
Operator has notified the Transmission Operator.” CCG does not have control of this type of
equipment on behalf of the relevant generation facilities. Moreover, and by way of comparison,
in other regions (Reliability First Corporation and Northeast Power Coordinating Council) where
CCG performs similar communications services for selected generators it is not registering as a
GOP.

Therefore, based on CCG’s analysis of the Standards applicable to GOPs, CCG does not believe
it should be registered as a GOP in ERCOT. As a resull, CCG requests that it be registered as a
PSE, rather than a GOP. CCG intends to work with ERCOT 1o resolve this issue, and has shared
its concerns regarding this issue with ERCOT on several occasions. However, in order to protect
its rights, CCG is filing this lormal protest within the 21 day period prescribed in the Notice,

Sincerely,

Dbt Dl 4

Donna M. Sauter
Senior Counsel
Constellation Energy Group, Inc.

ce:  Craig Lawrence, NERC
Tony Shiekhi, ERCOT
Stuart Rubenstein, CCG
Stephen Knapp, CCG
Donald Schopp, CCG
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Knapp, Steve

From: Knapn Steve

Sent: Wadnesday February 28. 2007 §:23 PM

To: Tony Shiekhi Jeff Whitmar'

Ce: ‘Gomm Larry’ Sauter, Mindi, Schopp, Donald: Krapp, Steve

Subject: Consteflabon Energy Commodities Group, \nc. NERC Registration and Certification Form -
Entity Ciassification Request

imporance: High

Sensitivity: Conrfigential

Attachments: Altactiment 1-B Organization Registration Form for Consiellation Lrargy Commedities Group
20070228 doe

TO: Mr Tony Shigkhi
Rehability ngineer

Mr. Jett Whitmer
Sr. Rehability Analyst

Centlemen:

Conssellation L m vy Commodities Group, Inc. would like 10 request the following entiv. classifications to be
registered with N FRCs Registration and Certification Program by the Texas Regional Entity, (formally LRCOT
Compliance).

Constellation Energy Commuditics Group, Inc.

® Generator Operator
. Purchasing-Selling Entity

Constellation requests these Clussitivanons for the tollowing reasons. Censtellation carrentiy has two QSEs
vualified us Level 4 QSEs and thiee QSkEs qualified as both Level 1 and Level 2 QSEs. As vou are aware. by
Protocol detuiiucn, a Levelb 4 QSE is a full service OSE quatified to provide Anciilary Services. Level | and
Level 2 QSLs schedule Bikuera] Services only. Constellation is reyistered with NERC TSIN and bas an
approved PSE Name allowing Constcllation to schedule across the DC Ties. Attached please find NERC's
Atachment 1-B Registatien ..Uu.f Certsfication Form with Constellution registration informztion. I vou si:ould
have any questions, picase do not hesitate to contact e,

Thank You

Stephen C. Knapp
Director. Operaticns Manugeniens

Artuchment 1-8
rganization Re...
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Stephen C, Kaapp

Dirvvior, Operations Management
Consielistion Encrgy Commaodities Groug, Inc.
ST Market Place, Suite 500

Haltimore, Manyiand 21202

{4101 4653606 {Office)

443-286-6785 (Celi Phone)

SRS RREPT st i G
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Attachment 1-B

Registration and Certification Form

' Organization {

: Other Name:
; Corporate Address: 111 Market Place, Suite 500
| City: Baltimore State: MD Zip Code: 21202

* Current date and time: Q272712007 16:00 EST
Last dateitie Updated: 0212172006 13:45 EST

| Contact Person: Donald Schopp
- Title: Associate

' Phone #:410-470-2339  Fax#: 410-468-3419 E-mail:
. donald.schopp@consteliation.com

| Mailing Address: (same as Corporate Address)

Authorized Entity Officer Information
Name: Stuart Rubenstein
Title:Chief Operating Officer
Phone #: 410-468-3430 Fax# 410-468-3540 E-mail:
stuart.rubenstein@constellation.com

Mailing Address: (same as Corporate Address)

[ Currently registered as:

[} Transmission Operator’ Current NERC acronym (If assigned)
B Reliakility Coordinator’ Current NERC acronym (If assignea)
[T Baiancing Authority” Current NERC acronym (if assigned)
[} Planning Authority’ Current NERC acronym (If assigned)
;m Transmission Planner’ Current NERC acronym (If assigned)

. Transmission Service Provider  Current NERC acronym (if assigned)
_ Transmission Owrier Current NERC acronym (If assigned)
; Resource Planner Current NERC acronym (If assigned)
_ Distribution Provider Current NERC acronym (if assigned)
L1 Generator Owner Current NERC acronym (If assigned)
. Generator Operator Current NERC acronym (If assigned)
i Load Serving Entity Current NERC acronym (if assigred)
[ Purchasing Selling Entity Current NERC acronym (If assigned)
[l Regional Rehability Organization” Current NERC acronym (If assigned)
- [ | Reserve Sharing Group

. None

Allachment 1-8
Regisiration and Certificalion Forms

Legal Name): Constellation Energy Commodities Group, Inc,
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W‘:eeking registration as an:

’_l Reliability Coordinater Lj Transmission Operator
| Balancing Authority ’T Plapning Authority
Transmtssson Planner L Transmission Service Provider

.WJ Transmssion Owner ﬁ Resource Planner

[_] Distribution Provider |1 Generator Qwner

U Generator Operator | Load Serving Entity

M -} Purchasing-Selling Entity (] Regional Reliability Organizatio

1 Reserve Sharing Group

Regsom Affiliation:
. If operating across multipie regions please list all:  WECC. MRO, SPP, 'RCOT. FRCC, SERC
FPRFC NPCC

Comments pertinent to this registration:

“Registered in Spring 2005

Altachmant 1-B
Registration and Certficaton Forms
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Attachment B
June 14, 2007 Constellation
Supplement

DSMDB-2468894v01
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111 Market Place
Suite 500
Baltimore, Maryland 21202

June 14, 2007

VIA EMAIL AND OVERNIGHT MAIL

TO:  Mr. Anthony Shiekhi, P.E.
Compliance Reliability Engincer
ERCOT Texas Regional Entity
7620 Metro Center Drive
Austin, Texas 78744

RE:  ERCOT Texas Regional Entity designation of Constellation Energy Commodities Group,
Inc. as a Generator Operator

Dear Mr. Shiekhi:

On May 4. 2007, Constellation Energy Commodities Group, Inc. (“CCG™) appealed the North
American Electric Reliability Corporation's (“NERC™) registration of CCG as Generator
Operator (“GOP™) in ERCOT, as set forth on Attachment A. NERC's registration of CCG as a
GOP arises from ERCOT Texas Regional Entity’s (“TRE™) determination that each Level 3 and
Level 4 Qualitied Scheduling Entity (“QSE”) should be required to register as a GOP, without
regard to whether the QSE owns or operates generation facilities. CCG is writing this Ictter to
cnsure that TRE understands that. while CCG is a Level 3 and 4 QSE, CCG neither owns nor
operates any generation facilities in ERCOT and, because it does not have the ability or authority
to operate generation facilities, CCG is unable to comply with standards that are applicable to
GOPs. CCG requests that TRE reconsider its determination that CCG be registered as a GOP
and withdraw its reccommendation to NERC that CCG be registered as a GOP in ERCOT. CCG
also requests that TRE take these actions promptly so that NERC will be able to grant CCG’s
protest prior to June 18. 2007 when FERC-approved Reliability Standards take cffeet,

CCG supports standards that enhance reliability of the bulk power system. However, the
application of such standards must be cffective in identifying the entities that are Generator
Operators, as defined under NERC requircments, and consistently applied in all regions. As
discussed more fully below, requiring CCG to register as a GOP in ERCOT is ineffective in
cnsuring that the entities that operate gencration facilitics arc subject to applicable Reliability
Standards and inconsistent with the application of NERC standards in other regions.
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Mr. Anthony Shickhi, PE.
June B4, 2007
Page 2

CCG does not meet the criteria of the NERC Functional Model for GOP

TRE’s classification of Level 3 and Level 4 QSEs that own no physical assets connected to the
bulk power system as GOPs contradicts the very clear definition of the GOP in the NERC
Reliability Functional Model {Version 3), Function Definitions and Responsible Entities. The
GOP definition states that a GOP operates generating unit(s) to provide real and reactive power.

The GOP tasks are defined as:

. Formulate daily generation plan.

2. Report operating and availability status of units and related cquipment. such as automatic
voltage regulators.

3. Deveclop annual maintenance plan for generating units and perform the day-to-day
generalor mainienance.

4. Operate gencrators 1o provide real and reactive power or reliability-related services per
contracts or arrangements.

5. Monitor the status of generation plant protective relaying systems and {ransmission line
protective relaying systems on the transmission lines connecting the generation plant to
the transmission system.

The GOP definition and tasks clearly apply to the entity that physically operates a generation
facility (“Physical Operator”™) and do not apply to an entity which has entered into a contract to
purchase the output of and/or request the scheduling of the generation facility (the "Power
Purchaser”). Below is a turther illustration of the distinction between the Physical Operator and
CCQG. as Power Purchaser, with respect to those facilities in ERCOT for which CCG is a Level 3
or 4 QSE, related to each of the tasks listed in the NERC Functional Model:

1. Formulate daily generation plan: CCG has no authority or ability to formulate the daily
generation plan and does not formulate such a plan. The Physical Operator determines
the daily availability of the generation resource and in turn communicates that availability
to Power Purchaser. Power Purchaser then retays this availability to the ERCOT
Independent System Qperator (“ERCOT ISO™) through the ERCOT ISO’s Resource Plan
interface on behalf of the Physical Operator.

2. Report operating and availability status of units and related equipment, such as automnatic
voltage regulators: CCG has no ability to determine the operating and availability status
of units or related cquipment, such as automatic voltage regulators. Only the Physical
Operator has the ability to make such determinations. The Physical Operator will notify
the Power Purchaser with respect to certain equipment and control status changes as they
apply to the generation resource and, the Power Purchaser may relay such information to
the ERCOT ISO or applicable transmission provider.

tod

Develop annual maintenance plan for generating units and perform the day-to-day
generator maintenance: CCG has no authority or ability to develop an annual
maintenance plan for generation resources or to perform day-to-day generation
maintenance. The Physical Operator develops the annual maintenance plan for the
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Mr. Anthony Shiekhi. P.E.
June 14, 2007
Page 3

generation resource with respect to scheduling, cost, equipment, and manpower, taking
into account, among other things. its contractual obligations with respect to outage
schedules. The Physical Operator also maintains and manages the daily operation of the
generation resource. The Power Purchaser relays the annual maintenance plan, on behalf
of the Physical Operator, in accordance with the Physical Operator’s plan, using the
ERCOT ISO’s Outage Scheduler.

4. Operate generators to provide real and reactive power or reliability-related scrvices per
contracts or arrangements: CCG has no authorily or ability to operate generation
facilities to provide real and reactive power. The Physical Operator solely maintains and
manages the daily operation and providing real and reactive power. The Power Purchaser
has the ability 1o request that the Physical Operator schedule energy and ancillary
services to the extent permitted under the parties’ power sales agreement and the Physical
Operator then notifies the Power Purchaser whether the Physical Operator will operate
the plant to meet those schedules. However, thesc contractual arrangements do not
convey 1o the Power Purchaser any authority or ability to operate the generation facilities.

5. Monitor the status of generation plant protective relaying systems and transmission linc
protective relaying systems on the transmission lincs connecting the generation plant to
the transmission system: CCG has no ability or authority to monitor the status of
protective systems. The Physical Operator solely maintains and manages the operation
associated with running the generation resource.

As described above, while CCG relays certain information provided by the Physical Operator to
the ERCOT SO, that information reflects the determinations of the Physical Operator and docs
not convey to CCG the ability or authority to operate the facilities or to compile the relevant
information independently. Because CCG, as Power Purchaser, meets none of the criteria sct
forth in the NERC Functional Model, it should not be registered as a GOP.

Because CCG is not the Physical Operator, it is unable to comply with the applicable
Reliability Standards

During the NERC registration process, the TRE informed CCG that the TRE had made an
across-the-board determination that any entity that has a “Level 4” QSE designation should be
registered as a GOP, regardless of whether or not the QSE actually operates generation facilities.
Thus. at TRE’s direction, CCG submitted a request to be registered as a GOP, and also requested
registration as a PSE. The TRE then aceepted CCG's GOP registration but rejected its PSE
registration.

IHowever. as noted on the attached protest submitted to NERC, CCG does not believe it was
appropriatc for the TRE to require CCG to register as a GOP. CCG currently does not own any
generation facilities within the ERCOT region, and is not the Physical Operator for any such
facilities. While CCG does, pursuant to contracts, relay certain information from the Physical
Operator to the ERCOT ISO for generation facilities in the region that are owned by
nonaffiliates, it does not operate the facilities. Rather, CCG has determined that the Physical
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Mr. Anthony Shiekhi. P.E.
June 14, 2007
Page 4

Operator of the generation facilities perform the functions outlined in the NERC' Standards
applicable to GOPs. For example, EOP-004-1 R2 requires GOPs to “promptly analyze Bulk
Electric System disturbances on its system or facilities.” However, CCG doces not own or operate
the equipment required to comply with this requirement, and has no authority or ability to
monitor such equipment, Similarly, PRC-001-1 R1 requires GOPs to “be familiar with the
purpose and limitations of protection system schemes applied in [the relevant] area.” Again,
CCG has no authority or ability to obtain information on protection schemes in the area. As a
final example. VAR-002-1 R1 requires GOPs to “operate each gencrator connected to the
interconnccted transmission system in the automatic voltage control mode (automatic voltage
regulator in scrvice and controlling voltage) unless the Generator Operator has notified the
Transmission Operator.” CCG does not have any control over this type of equipment located at
the relevant peneration Facilities and has no authority or ability to monitor the Physical
Operator’s compliance with this requirement.

NERC’s registration of CCG as a GOP clearly is erroneous and inconsistent with the practices
in other regions

As set forth above, only the Physical Operator of a generation facility has the ability to comply
with the applicable Reliability Standards. CCG, as a Power Purchaser. has no authority or ability
to perform the actions required under those standards. To the extent that C CG, as QSE, relays
information to the ERCOT ISQ of the type that a GOP may be required to provide under
Reliability Standards, CCG does so only on behalf of the Physical Operator. Accordingly.
NERC's registration of CCG as a GOP clearly is erroneous. Finally, TRE has suggested that
these concerns can be resolved by completing forms that allocate responsibility for Reliability
Standards among multiple entitics, as noted on the e-mail included as Attachment B. However,
because CCG has no ability or authority to comply with any of the relevant standards. these
forms do not provide a means to resolve this issue. The only solution is for NERC to grant
CCG's protest and to take whatever steps it believes are necessary to ensure that the Physical
Operator is registered as GOP.

Finally, CCG notes that this registration also is inconsistent with the practice of other regions
(e.g.. Relability First Corporation and Northeast Power C oordinating Council) where CCG
purchases power under similar agreements and. among other things. relays information provided
by the Physical Operator to the relevant [SO, but which have not required that CCG register as
GOP.
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Mr. Anthony Shiekhi, P.E.
June 14, 2007
Page 5

CCG would like to continue an open dialogue with the TRE to work for a mutually acceptable
resolution to this issuc. CCG understands the importance for adherence by market participants to
the NERC Reliability Standards, and to that end, CCG will work to ensure safe and reliable
system operation. CCG’s commitment to reliability, however, does not overcomne the fact that,
because it does not operate generation facilities in ERCOT, it is not capable of complying with
applicable Reliability Standards.

Regards,

F

CA 4 \ i R
[Lvna Jhic e den

Donna M. Sauter
Senior Counsel
Constellation Energy Group, Inc.

oc: David Hilt

Stuart Rubenstein
Lisa Decker, Esq.
Stephen C. Knapp
Jesus Sierra
Michael Gildea
Steven Wofford
Donald Schopp
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Attachment A to the Constellation’s June 14, 2007
Supplemental Letter to TRE, which is a copy of
Constellation’s May 4, 2007 NERC Appeal, has been
removed because a copy of Constellation’s May 4, 2007
NERC Appeal is included in Attachment A to
Constellation’s July 11, 2008 Appeal to FERC.

DSMDB-2468311v01
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Attachment C
TRE Assessment
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N E R ( Entity in Appeal: Constellation
: Energy Commodities Group, Inc.
NORTH AMERICAN ELECTRIC

RELIARBILITY CORPORATION

REGIONAL ASSESSMENT
RESPONSE TO REGISTRATION APPEAL

Date: 10/03/2007
Region: ERCOT
Registered Function in question: GOP, PSE

EXECUTIVE SUMMARY

Constellation Is a Generator Operator Under NERC Reliability Functional Model—
Version 3 and All Other Applicable Authorities.

Constellation’s registration as a GOP is correct. A proper application of the facts to the pertinent
functions and relationships requires that NERC maintain Constellation’s registration of as a
GOP:

1. FERC has approved rules under which users, owners, and operators of the “Bulk-Power
System within the United States™ are required to register (or be registered) with NERC
and the Texas RE in accordance with NERC’s rules. As FERC has confirmed, an entity
can be registered as a responsible entity, even if it is not directly responsible for
completing the task or fostering the interrelationships relative to other Responsible
Entities. FERC and NERC rules and policy require the registration of the entity
responsible for ensuring that all tasks within a function are completed, even where others
may actually perform the task or handle the relationships for or with the registered entity.
There must be clarity in assighment and no gaps or unnecessary redundancies with regard
to the entity or entities responsible for compliance with the requirements of each relevant
Reliability Standard.

2. The NERC Registry Criteria are to the same effect, providing for the registration of any
user, owner, or operator that is “material to the reliability of the bulk-power system.”
Although the NERC Registry Criteria provide detailed circumstances in which an
otherwise qualifying Responsible Entity may escape responsibility, no exemption is
applicable here. Constellation does not meaningfully dispute that the generation
resources under its control as an ERCOT “Qualified Scheduling Entity” meet the criteria
NERC has set out for exclusion. Nor does Constellation contend that the control of the
pertinent Bulk-Power System assets has been transferred to another operator, such as a
Joint Registration Organization. Rather, if anything, Constellation’s agreement with its
resource, PRL/CEG, and its agreement with the ERCOT-ISO to be a QSE constitute
agreements contemplated in the NERC Registry Criteria for the registration and
reliability responsibility to be transferred to Constellation.

3. The NERC Reliability Functional Model—Version 3 “defines the set of Functions that
must be performed to ensure the reliability of the bulk electric system. Each Function
consists of a set of reliability Tasks. The Model assigns each Function to a Responsible
Entity, that is, the entity responsible for ensuring the Function is performed. The Model
also defines the interrelationships between that Responsible Entity and other Responsible
Entities (responsible for performing other Functions).” Here, it is very clear that
Constellation’s role as QSE and as a party contracted with a resource makes it the entity

o1-
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responsible for ensuring that the GOP Function is performed and the applicable reliability
standards are met.

In addition, Texas RE provides the following extensions of the analysis:

1. Attachment 1, entitled Outline of Rules and Standards Requiring Registration, lays out
the FERC Part 39 Rules, the NERC Rules of Procedure, the NERC Compliance Registry
Criteria, the NERC Reliability Functional Model—Version 3 (and NERC Reliability
Functional Mode! Technical Document— Version 3), and FERC policy that requires
registration of Constellation as a GOP.

2. Attachment 2, entitled “TRE Constellation NERC Model GOP Tasks,” is a tabular
comparison of the GOP tasks under the NERC Model correlated with the designated
responsible entity type, the ERCOT practice, and quotations from relevant ERCOT
protocols and operating guides that govern the activities of a QSE giving rise to the GOP
registration.

3. Attachment 3, entitled “TRE Constellation NERC Model GOP
Responsibilities/Relationships,” is a tabular comparison of the GOP functional
relationships under the NERC model correlated with the designated responsible entity
type, the ERCOT practice, and quotations from relevant ERCOT protocols and operating
guides that govern the activities of a QSE giving rise to the GOP registration,

NERC should confirm Constellation’s registration as a GOP.

Texas RE Accepts Constellation’s Offer of Voluntary, Additional Registration as a
Purchasing-Selling Entity (“PSE”) Under NERC Reliability Functional Model—Version 3.

Although Texas RE continues to contend that Constellation should be registered as a GOP, it is
entirely appropriate for certain users, operators, or owners of Bulk Power System assets to be
registered in more than one capacity. Texas RE agrees that Constellation should be registered as
a PSE.

STATEMENT OF THE APPEAL

On or about May 4, 2007, Constellation Energy Commodities Group, Inc. (“Constellation”) filed
its letter appealing Texas Regional Entity’s (“Texas RE”) registration of Constellation as a
Generator Operator (“GOP”) in the North American Electric Reliability Corporation (“NERC”)
Compliance Registry for the Texas RE Region (the “Dispute Letter”). Constellation contended
that rather than be registered as a GOP, it should be registered as a Purchasing-Selling Entity
(“PSE”). Constellation has supplemented its Dispute Letter with further argument via a letter
addressed to Tony Shiekhi, Texas RE Compliance Engineer, dated June 14, 2007
{(“Supplemental Letter”).

Constellation acknowledges in its Dispute Letter that it has obtained several “Qualified
Scheduling Entity” or “QSE” designations within ERCOT. Constellation argues, however, that
in its role as a QSE, it neither owns nor physicaily operates the generation resources it controls, it
does not directly perform the reliability tasks or handle the interrelationships for which a GOP is
responsible, and it cannot, therefore, be held to the reliability standards associated with a GOP.
In short, Constellation contends that its registration as a GOP should be rescinded and a PSE
registration should be adopted in its place.
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RULE

Pursuant to section 215 of the Federal Power Act, 16 U.S.C. §8240, FERC has jurisdiction over
NERC as the Electric Reliability Organization (“EROQ”), Texas RE as NERC’s delegee, and all
users, owners, and operators of the bulk-power system.' Pursuant to section 215, FERC has
certificd NERC as the ERO and authorized NERC to enter into a delegation agreement with
Texas RE with respect to registration of users, owners, and operators and to enforcement of
reliability standards.’

18 C.F.R. §39.2(c) states that “[e]ach user, owner and operator of the Bulk-Power System within
the United States (other than Alaska and Hawaii) shall register with the Electric Rehability
Organization and the Regional Entity for each region with which it uses, owns, or operates Bulk-
Power System facilities, in such manner as prescribed in the Rules of the Electric Reliability
Organization and each applicable Regional Entity.”

Fuarther, Rule 501.1 of NERC’s Rules of Procedure states that an entity directly connected to the
bulk-power system selling, purchasing, or transmitting electric energy over the butk-power
system will generally be considered a user of the bulk-power system unless the entity’s actions
or facilities have no material impact on the bulk-power system.

The relevant provisions of the foregoing authorities, together with the pertinent provisions of the
Statement of Compliance Registry Criteria (Rey. 3.0), Sections 1, IL, and 1II, and the Reliability
Functional Model—Version 3, are set forth and discussed in Attachment | to this Response,
entitled “Rules and Standards Requiring Registration.”

STATEMENT OF FACTS

As is set out in its Dispute Letter and Supplemental Letter, Constellation has obtained QSE
designations within the ERCOT region, permitting it to represent “Load Serving Entities”
("LSEs™) and “Resource Entities.” Constellation’s QSE designations include both Level 3
designations, which permit it to perform inter-QSE trades and represent both LSEs and Resource
Entities, and Level 4 designations, which enable it to perform all the functions of a Level 3 QSE,
and to schedule “ancillary services” and perform other market and operational functions, all as is
more particularly described in the ERCOT Protocols and Operating Guides. Constellation
contends that it does not own or operate physical assets connected with the Bulk Power System,
but has contracted with, among other persons, a Resource Entity known as Power Resources,
Lid. (“"PRL")/CE Generation, LLC (“CEG”) that owns physical assets for the generation of
power. Constellation admits to performing the functions of a Level 3 and Level 4 QSE, but
denies physically operating the PRL/CEG generation facilities. Constellation also claims that it
does not “own or operate” or “control” certain unspecified equipment it contends is necessary to
carry out “Generator Operator” (“GOP”) “Tasks” or intenrelationships.4

On or about July 13, 2007, PRL/CEG, supporting Constellation’s registration as GOP, provided
additional factual information that is helpful in determining the question of Constellation’s
registration as a GOP (the “PRL/CEG Letter”). PRL/CEG stated that PRL “holds legal title to
the Power Resources generating facility in Big Spring, Texas.” PRL and CEG also stated,

" See 16 US.C. §8240(b); see also Part 39 Rules, adopted under In the matter of Rules Concerning Certificarion

of the Electric Reliability Organization; and Procedures Jor the Establishmeni, Approval, and Enforcement of
Electric Reliability Standards, Docket No, RM05-30-000, Order No. 672, 114 FERC 761,104 (Issued February
3, 2006) (Order No. 672 or, where FERC’s rules are referenced, Part 39 Rules).

See Order No. 672 and 18 C.F.R. §§39.3 (delegation} and 39.7 (enforcement).
Id. (emphasis added).

=]

Dispute Letter at 1-2; Supplemental Letter at 1-4.
> PRL/CEG Letter at I.
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however, that in January of 2007, Constellation entered a “tolling agreement” under the terms of
which Constellation “purchases all of the capability of the project, including electric generation
capacity, thermal energy, and electric energy.” Pursuant to the contract, Constellation “exercises
complete contractual control” of the facilities, purchases and sees to the delivery of all fuel
consumed at the plant, and “exclusively handles” the relationships relating to the facilities in the
provision of power.°

Contrary to Consteliation’s complaints, PRL/CEG contends, Constellation does exercise the
kinds of control over the generation facilities that make it eligible to be a GOP under the NERC
Reliability Functional Model—Version 3 (“NERC Model”). Not only does Constellation have
complete contractual control over scheduling the output of the plants, Constellation is also the
exclusive and direct communicator of reliability-oriented information to the Balancing Authority
(“BA”), the Transmission Operator (“TOP"), and the Reliability Coordinator (“RC™), roles that
ERCOT-ISO fills in the ERCOT region.

REGIONAL ENTITY RESPONSE

Contrary to Constellation’s complaints, it and other QSEs are a comfortable fit for GOP
designation based upon the definitions, tasks, and relationships described in the NERC Model,
Constellation clearly is responsible for the performance of the Reliability Tasks and maintenance
of the relationships characteristic of an entity to be registered as a GOP, and its registration as
such should be upheld.

Moreover, this is particularly true for Constellation under the facts set forth in its Dispute Letter
and Supplemental Letter, and in the PRL/CEG Letter.

The overwhelming majority of tasks and functions attributable to a GOP are captured in the
duties and obligations of a QSE, such as Constellation, And, where there is no perfect fit,
Constellation in its role as QSE—and under its contract with the generation resource, PRL—has
the exclusive ability to demand that its generation resource perform the task or engage in
activities relative to the pertinent relationships.

At bottom, the question of whom to register rests upon who is responsible for the asset made the
basis of the relevant reliability standards. Because Constellation, a Level 3 or Level 4 QSE for
the relevant generation facilities, has the authority arising out of contracts and QSE status to
require that generator resource operations occur in a manner that fulfils the requisite reliability
functions, to obtain the information necessary to determine compliance, and the obligation under
ERCOT protocols and operating guides to communicate with ERCOT-ISO the relevant
information, it is clear that Constellation is the correct entity to be registered as GOP.
Constellation’s registration as GOP should be confirmed.

A. Constellation Is a “Qualified Scheduling Entity” in ERCOT.,

As Constellation has pointed out, it is a QSE under ERCOT protocols. Under ERCOT protocols,
a QSE is “[a] Market Participant that is qualified by ERCOT in accordance with Section 16,
Registration and Qualification of Market Participants, to submit Balanced Schedules and
Ancillary Services bids and settle payments with ERCOT.” And, Constellation is not merely a
QSE. As Constellation has admitted, it is a Level 3 or Level 4 QSE.

oI,
T Id.oat 224,
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Importantly, QSE applicants must have certain qualifications or attributes to take on the various
levels of QSE qualification. The ERCOT Qualification Guide states:

Levels of OSE Oualification

For administrative purposes ERCOT classifies QSEs in four (4) service levels. This is to
ensure qualification commensurate with the types of services each QSE expects to
perform in the market.

Level 1 Qualified to perform Inter-QSE trades only; does not have direct
representation of Load Serving Entities or Resource Entities.

Level 2 Qualified to represent Load serving Entities; does not have direct
representation of Resource Entities; may also perform level | activity.

Level 3 Qualified to represent Load Serving Entities and/or Resource Entities
without providing Ancillary Services; may also perform level | and 2
activities.

Level 4 Qualified to represent Load Serving Entities and/or Resource Entities and

provide Ancillary Services; may also perform level 1, 2 and 3 activities.?

In its role as Level 3 or Level 4 QSE, Constellation fits the definition and functions of a GOP
under virtually every applicable rule or standard.

B. All Applicable Federal Standards Support Constellation’s Registration as a GOP.

1. FERC’s Part 39 Rules and Orders and NERC’s Rules Lay the Foundation
for Registrations.

As is set out in greater detail in Attachment 1, FERC has approved rules under which users,
owners, and operators of the “Bulk-Power System within the United States™ are required to
register (or be registered) with NERC and the Texas RE in accordance with NERC’s rules.
Specifically, 18 C.F.R. §39.2(c) provides, “Each user, owner and operator of the Bulk-Power
System within the United States (other than Alaska and Hawaii) shall register with the Electric
Reliability Organization and Regional Entity for each region within which it uses, owns or
operates Bulk-Power System facilities, in such manner as prescribed in the Rules of the Electric
Reliability Organization and each applicable Regional Entity.”g

As the Commussion put it, “[T]here is a difference between being assigned to perform a task and
being responsible for completing the task. The organization that registers with NERC to perform
a function will be the responsible entity and, while it may delegate the performance of that task
to another, 1t may not delegate its responsibility for ensuring the task is completed. . . . [NERC
and Texas RE are to] assure that there is clarity in the assigning responsibility and that there are
no gaps or unnecessary redundancies with regard to the entity or entities responsible for
compliance with the Requirements of each relevant Reliability Standard.”'°

NERC has expressed the same policies. As is set forth in NERC Rules of Procedure, $501.1.4,
“For all geographical or electrical areas of the bulk power system, the registration process shall
ensure that (1) no areas are lacking any entities to perform the duties and tasks identified in and

¥ See ERCOT QSE Qualification Guide http:/fwww ercol.com/services/rg/gse/index.html).

Id. {emphasis added).

' In the matter of Mandatory Reliability Standards for the Buik Power System, Docket No. RM06-16-000, Order
No. 693 at 145 (Issued March 16, 2007)

9
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required by the reliability standards to the fullest extent practical, and (2) there is no duplication
of such coverage or of required oversight of such coverage.”H

Constellation clearly is responsible for the “use” or “operation” of material bulk-power system
facilities as a Level 3 or Level 4 QSE. And, if Constellation is not assigned the tasks or
relationships, as we explain below, there is a sertous question of whether anyone would perform
them. FERC and NERC Rules and policy, therefore, require Constellation’s registration.

2. NERC Registry Criteria Require Constellation’s Registration as a GOP

Again, as is set out in greater detail in Attachment 1, NERC has expressed similar policies in its
Registry Criteria. Specifically, NERC has said, “NERC and [Texas RE] have the obligation to
identify and register all entities that meet the criteria for inclusion in the compliance registry . .
"% Constellation does not in any meaningful way dispute that the generation resources under
its control meet the criteria NERC has set out for exclusion (see Attachment 1 for a detailed
explication of the criteria). Nor does Constellation contend that the control of the assets has been
transferred to another operator, such as a Joint Registration Organization (JRO). Specifically,
under the NERC Registry Criteria:

(a) There can be little question but that a QSE is “material to the reliability of the
bulk-power s;\/stem.””i

(h) Likewise, as is demonstrated in the main body of the argument, above, a Level 3
or Level 4 QSE unquestionably “uses” or “operates” elements of the bulk-power
system, and the specific facilities under Constellation’s control do not fall below
any regulatory minimums for exclusion under Section T of the NERC Registry
Criteria.

(c) Constellation as QSE fits the definition of GOP set forth in Section II of the
NERC Registry Criteria, particularly as illuminated in the NERC Model and the
NERC Model Technical Document.

(d) Section HI states, in effect, that the “physical” operator that Constellation wishes
to tag “will not be registered [based upon statistical qualifying criteria] if
responsibilities for compliance with approved NERC reliability standards or
associated requirements . . . have been transferred by written agreement 1o
ancther entity that has registered for the appropriate function for the transferred
responsibilities”—which is the exact effect of Constellation’s “tolling agreement”
with PRL/CEG and its QSE agreement with ERCOT-ISO. TIf PRL/CEG would
otherwise be subjected to the registration, it may not be registered because
Constellation has been transferred responsibility for the function.'

NERC Rules of Procedure, §501.1.4 (approved in fn the matter of North American Electric Reliability
Corporation, Docket No. RR06-1-003, Order on Compliance Filing, 118 FERC 461,030 (Issued January 18,
2007)).

© NERC Statement of Compliance Registry Criteria (Rev. 3) at 1 (02/06/2007) (NERC Registry Criteria).
""" NERC Registry Criteria at 3.

Id. (emphasis in original).
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3. The NERC Reliability Functional Model—Version 3 Identifies the
Characteristics That Confirm Constellation as a GOP

a. The Definition of “GOP” in the NERC Reliability Functional Model—
Version 3 Correlates With Constellation’s Role as QSE

Constellation correctly states the NERC Model definition of “GOP” in the Supplemental Letter
as one who “[o]perates generating unit(s) to provide real and reactive power.” > Constellation
contends that it does not have sufficient “physical” or operational control over the generation
facilities to qualify as GOP. Constellation fails to recognize, however, that the NERC Model 1s
supported by the NERC Reliability Functional Model Technical Document—Version 3 (February
13, 2007 NERC Model Technical Document), which states, in connection with its clarification
of the GOP role, that a Generator Owner-—the “physical operator” on which Constellation seeks
to place responsibility for the GOP functions—"may also . . . designate a separate organization 1o
perform the Generator Operator service.”'® This is what a resource does in contracting with a
Level 3 or Level 4 QSE, as is the case here.

Constellation also fails to recognize, consistently with the NERC Model Technical Document,
that the verb “operates”™ captures a broader scope of activities than the function of the person who
physically flips the switches (so to speak) to start or regulate generation. For instance, in Black’s
Law Dictionary, the term “operate” means not only “[t]Jo perform a function[] or operation,” it
also means to “produce an effect.”!’ Tn non-legal nomenclature, the term “operate”™ also means
in Webster’s I1, “[t]o control or direct the functioning of[,] . . . to conduct the affairs of[, . . . or ..
. t]o bring about or effect.”’® These common definitions squarely describe what a QSE, and
particularly a Level 3 or Level 4 QSE, does through its contracting and communications roles.'”

Using Constellation’s rationale, it could be improper even to hold the corporate, physical
manager of the generator-—the “physical operator” in Constellation’s nomenclature—responsible
for GOP duties. It is not the shareholders, directors, officers, or even the management of the
“physical operator” after all, who have the power to physically manipulate the switches, to read
the gauges, to call up or compile the pertinent information, or to transmit the reports of relevant
activities. Instead, it is the lower level “operators” who make the physical functions occur. The
persons performing the management or financial roles of the so-called “physical operator’” may
be able to compel the employees to perform these duties by withholding pay or threatening
workplace discipline, but they have no power to physically compel the activities to occur.

Constellation’s argument underestimates the power of the contract to compel functions to occur
in a manner that would satisfy reliability standards. Constellation holds the “managerial,” QSE
role with respect to its resource entities in the ERCOT Bulk-Power System. Constellation is
“responsible for ensuring” that the reliability standards applicable to a GOP are met, as the
NERC Model provides (see Attachment 1 for greater detail on the applicable sections from the
NERC Model).

" NERC Model at 46.

1 at19.

"7 Black’s Law Dictionary at 984 (5™ ed. 1979).

B Webster’s 11, New College Dictionary, at 767 (1995).

Y See below, description of QSE’s roles under its agreement with ERCOT-ISO and under ERCOT—ISO
Protocoels and Guides.

-7 -
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b. Constellation’s Agreement With ERCOT to be a QSFE and Its
Obligation to Follow ERCOT Protocols Correlate Well With Federal
Criteria.

i. ERCOT/Constellation Agreement. As a condition of being permitted to hold
the status of QSE, Constellation has signed and is bound by the terms of an Agreement with
ERCOT (the “Constellation Agreement” or “Agreement”). Pursuant to Section 5 of the
Agreement, Constellation agrees that it, as “[pJarticipant[,) shall comply with, and be bound by,
all ERCOT Protocols as they pertain to operation as a Qualified Scheduling Entity.”*"

In contrast, “resources,” including “generator resources,” that are not also QSEs, do not contract
with or even communicate with ERCOT-ISO, but must reach agreement with a QSE to represent
them with respect to its interaction with the market and the ERCOT interconnection. While a
resource can be its own QSE, there is no suggestion in Constellation’s Dispute Letter that the
generation resources it represents are performing QSE functions. Here, the QSE role is filled by
Constellation, and the resource role is filled by PRL—but under Constellation’s contractual
coitrol,

ii. The Protocols. Within ERCOT, various market participants are assigned tasks
under protocols. The ERCOT protocols are the result of a collaborative process conducted with
and among all segments of market participants. Compliance with ERCOT protocols is tracked
and infractions are enforced administratively under Texas law. A reading of the individual
protocols relating to the interaction of a QSE with a generation resource is essential to a
determination of whether a QSE possesses the attributes required of a GOP. Tt is clear that a
Level 3 or Level 4 QSE has the attributes of a GOP.

For instance, under Section 16.2.1 of the Protocols, Constellation must meet certain standards to
be permitted the status of QSE.*! Specifically, the Protocols provide:

To become and remain registered and qualified as a QSE, an Entity must:
(0 Execute a Standard Form Market Participant Agreement;

(2) Demonstrate 1o ERCOT's reasonable satisfaction that the Entity is capable of
performing the functions of a QSE:

3 Demonstrate to ERCOT’s reasonable satisfaction that the Entity is capable of
complying with the requirements of all ERCOT Protocols and guidelines:

(4) Satisty ERCOT’s creditworthiness requirements as set forth in this Section;

(5) Comply with the backup plan requirements outlined in the ERCOT Operating
Guides; and

(6) Be generally able to pay its debts as they come due. ERCOT may request
evidence of compliance with this qualification only if ERCOT reasonably
believes that a QSE is failing to comply with it.*?

Moreover, under Protocol 16.6.2, a QSE must have certain qualifications to become and to
continue as a QSE:

To meet the minimum requirements for qualification by ERCOT a QSE must:

(1 Submit an application for qualification, including any applicable fee;

2t Id.

o,

# Jd. (cmphasis added).
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(2) Execute any required agreements relating to use of the ERCOT network, software
and systems;

(3) Designate a  representative who shall be responsible for operational
communications and who shall have sufficient authority to commit and bind the
QSE and Entities it represents;

(4) Maintain a twenty-four (24) hour, seven (7) day per week scheduling center with
qualified personnel for the purposes of communicating with ERCOT for
scheduling purposes and for deploying the QSE’s Ancillary Services in Real Time.
These personnel shall be responsible for operational communications and shall
have sufficient authority to commit and bind the QSE:

(5) Be financially responsible for payment of settlement charges tor those Entities it
represents as set forth in Sections 6, 7 and 9 of these Protocols:

(6) Demonstrate a working functional interface with the ERCOT System and all
required ERCOT computer systems;

(N Comply with the backup plan requirements outlined in the ERCOT Operating
Guides:

(8) Provide all necessary bank account information and arrange for Fed-Wire System
transfers for two-way confirmation; and

(9 Allow ERCOT, upon reasonable notice, to conduct a site visit for verification of
provided information.”

Each of the emphasized standards and qualifications relates to functions attributable to « GOP
under the NERC Model. None applies to a resource that is not also a QSE. Further, under
Protocol 16.5.2.2, a QSE accepts responsibility for compliance with all of its resources’
scheduling and settlement transactions, as provided in the protocols.”

Importantly, under ERCOT protocols, the QSE is responsible for the management of the
resources and all communications between generation resources and ERCOT-ISO. In pertinent
part, examples of these roles under the Protocols include the following:

Protocol 8.2, entitled “Communications Regarding Resource Facility and Transmission
Facility Outages,” subsection 8.2.1, entitled “Single Point of Contact,” requires a
“Resource Entity [to] designate its QSE as its Single Point of Contact.”*’

Protocol 8.4.1, entitled “Resources Outage Plan,” provides that “[w]hen ERCOT accepts
a Maintenance Outage, ERCOT will coordinate the timing of the appropriate course of
action within the Resource specified timeframe. The QSE will notify ERCOT verbally of
the Outage and coordinate the time. %

Protocol 8.4.7, entitled “Outage Returning Early,” provides that “[a] Resource that
completes a scheduled Outage early may resume operation without ERCOT acceptance;
however, the Resource’s QSE shall notify the ERCOT Shift Supervisor verbally of the
early return prior to resuming service. In the event of such an early return, the Resource

Id. (emphasis added).

Id.
id.
d.



20080711- 5153 FERC PDF (Unofficial) 7/11/2008 4:18:05 PM

or QSE must notify ERCOT of the early return as much in advance as practicable . . ">’

* Protocol 6.10, entitled “Ancillary Service Qualification, Testing and Performance
Standards™ requires at subsection 6.10.1 that “QSEs providing Ancillary Services shall
meet qualification criteria and performance measures to operate satisfactorily with
ERCOT."*

Resource entities, including generation owners, may not communicate with ERCOT for any of
these reliability-related purposes. The QSE, such as Constellation, rakes up this responsibility
when it 1s approved as a QSE.

c. The NERC Model Provides the Proper Framework for Analysis.

As the NERC Model introduces it, “[tthe Model defines the set of Functions that must be
performed to ensure the reliability of the bulk electric system. Each Function consists of a set of
reliability Tasks. The Model assigns each Function to a Responsible Entity, that is, the entiry
responsible  for ensuring the Function is performed. The Model also defines the
interrclationships between that Responsible Entity and other Responsible Entities {responsible
for performing other Functions).”? Importantly, NERC does not classify Responsible Entities
by what Tasks they physically perform themselves or relationships they maintain. Instead,
NERC classifies users, owners, and operators of the Bulk Power System through an examination
of the Tasks the performance of which, and interrelationships the maintenance of which, each
category of Responsible Entity is “responsible for ensuring.”30 Thus, whether a Registered
Entity actually does the work of a Task or relationship is irrelevant; instead, the NERC Model
requires that the party with power to require a Task be performed or relationship maintained be
held accountable as the registrant. As is shown in the next two sections, Constellation as QSE is
responsible for the bulk of the work attributable to a GOP.

i. Constellation’s Obligations as a Level 3 or Level 4 QSE Map Well With the
Tasks Defining a GOP Under the NERC Model. While the match is not 100%, it is clear that
a QSE—and particularly a Level 3 or Level 4 QSE—is the best entity in the ERCOT system to
be named GOP under the terms of the NERC Model. Specifically, there is a close match
between the “Tasks” enumerated in the NERC Model for a GOP and the tasks that a QSE is
required to perform under ERCOT Protocols and Operating Guides and that Constellation is
required to do under its Tolling Agreement with the GO, PRL/CEG.

For instance, a GOP is charged under the NERC model with “formulat[ing a] daily generation
plan.™  ERCOT Protocol §4.4.15 requires each QSE to present ERCOT with a generation
“resource plan” at 4:00 p.m. each day. The QSE’s obligations fit the NERC Model task™:

Each QSE that represents a Resource will present a Resource Plan to ERCOT at 1600.
These Resources may be specific Generation Resources and/or [Loads acting as a
Resource (JLaaRs[)]. The Resource Plan capacity should be sufficient to accommodate
the combined quantity of energy and Ancillary Services scheduled by that QSE from the
Resources that the QSE represents. The Resource Plan shall indicate the availability of

Id. (And, of course, the only mode of communication of a notice that a resource can use is its QSE.)
*

fd. at 7 {(emphasis added).

See NERC Model at 7; NERC Modcl Technical Document at 26.

' NERC Model at 46,

We do not translate all of the acronyms embedded in these quotes of Protocols or Operating Guides. The
meanings of the acronyms may be found at http://www.ercot.com/mktrules/protocolsfcurrent.himl “Definitions
and Acronyms.”

-10 -
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the Resources represented by the QSE, including a lead-time status code, and the planned
operating level of each Resource, for each hour of the Operating Day. The Resource Plan
shall indicate the HOL and LOL, and HSL and LSL by Resource. A Resource may be
listed as unavailable to ERCOT if the Resource’s capacity has been committed to markets
in regions outside of ERCOT. ERCOT shall use other Resource Dispatch options to
maintain system reliability prior to Dispatching a Generation Resource below its LOL.
ERCOT shall request Qualifying Facilities (QF), hydro units, and/or nuclear to operate
below their LOL only after other Resource Dispatch options have been exhausted.

QSEs shall use best efforts, consistent with Good Utility Practice, to continually update
their Resource Plans to reflect the current and anticipated operating conditions of the
Resources. ERCOT will monitor the performance of QSEs with respect to the
submission of accurate Resource Plans in accordance with the measures established in
Section 4.10, Resource Plan Performance Metrics. ERCOT will work with individual
QSEs as necessary to improve the individual QSE performance.™

In addition, the NERC Model provides that a GOP must “[rleport operating and availability
status of units and related equipment, such as automatic voltage regulators.™ ERCOT Protocol
§5.5.1, applicable to QSEs, is to the same effect:

The QSE will notify ERCOT of an unplanned change in Resource status as soon as
practicable following the change. The QSE representing the Resource will report any
changes in Resource status to ERCOT in the Resource Plan by the beginning of the next
hour following the change in status,

(1) When the operating mode of a Generation Resource required to provide VSS’s
[Automatic Voltage Regulator (AVR)] or PSS is changed while the unit is
operating, the QSE shall promptly inform ERCOT. The QSE shall also supply
AVR or PSS status logs to ERCOT upon request.

(2) Any short-term inability of a Generation Resource required to provide VSS to
meet its reactive capability requirements shail be immediately reported to ERCOT
and the TSP.*

Similar obligations are imposed upon the QSE under Protocol §6.5.7.2.  And, generation
resources (GOs in NERC nomenclature) are obligated to provide information through their
associated QSEs, including information about the unavailability of voltage regulators, Operating
Guide §3.1.4.5 provides:

Generator Automatic Voltage Regulators and power system stabilizers will be kept in
service whenever possible. Generation Entities shall notify their QSE, who in turn will
promptly notify the ERCOT Control Area Authority by telephone of the circumstances,
when a voltage regulator or stabilizer is unavailable due to maintenance or failure and
when it is returned to normal operation.

Unit AVR and PSS modeling information required in the ERCOT Planning Criteria shall
be determined from actual unit testing described in the Operating Guides. Within thirty
(30) days of ERCOT’s request, the results of the latest test performed shall be supplied to
ERCOT and the TSP.*"

33

34

36

Id. at 46,

S 11 -
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Other NERC Model tasks coincide with QSE responsibilities:

¢ One NERC Task provides, "Report operating and availability status of units and related
equipment, such as automatic voltage regulators."’ Because this Function is in actuality
the communication of status information from the resource through the QSE to ERCOT,
the QSE should be listed as "responsible."**

¢ Another NERC Task provides, "develop annual maintenance plan . . .," and the same
reasoning holds. While the generation resource no doubt offers the QSE a plan, it is up
to the QSE to accept or reject it based upon the contractual relationship regarding the
operation of the resource and the contractual obligations the resource and the QSE may
have to provide the power generated by the resource into ERCOT. By no means may the
plan be prepared without the QSE’s input or concurrence, nor may it be communicated to
ERCOT without the involvement of the QSE.

The coincidence of QSE responsibilities with GOP Tasks is particularly true in Constellation’s
role as a QSE under its Tolling Agreement with the resource. As CEG characterizes it, under the
protocols applicable to a QSE and under its agreements with the resource, Constellation “is
primarily responsible [for] maintaining relationships and communicating with third parties
regarding the output and operations of the facility.”"

The same analysis holds true for each Task under the NERC Model Generation Operation
Function, except for the task relating to the development of an annual maintenance plan and the
performance of day-to-day maintenance; these functions are carried out by the “resource entity”
under ERCOT Protocols."® At the same time, because of a QSE’s responsibilities, it is highly
unlikely that a resource will develop an annual maintenance plan—with scheduled outages and
the like—without consulting with the QSE and taking its direction. And, these same Protocols
direct that ERCOT receive notification of maintenance through the QSEs."!

Included with this response as Attachment 2 is a tabular analysis of NERC Model GOP Tasks
and ERCOT Protocols and Operating Guide sections referenced therein. This analysis shows
that for virtually every GOP-assigned Task, a QSE is appropriately charged with rf—:sponsibility.42

ii. Constellation’s Relationships With Resources (GOs) and Its Obligations as a
Level 3 or Level 4 QSE to Both GOs and ERCOT-ISO Map Well With the Relationships
Attributable to a GOP Under the NERC Model. NERC’s description of the relationships a
GOP is generally responsible for maintaining with other Registered Entities closely corresponds
with the functions performed by QSEs (and Level 3 or 4 QSEs, in particular). For instance, the
first functional relationship of a GOP is that it is to “[pJrovide[] generation commitment plans to
the Balancing Authority (“BA").43 As is shown in Attachment 3, Protocol §4.4.15 provides that
a QSE will present a “Resource Plan”—defined in ERCOT Protocois as *“[a] plan provided by a
QSE to ERCOT indicating the forecast state of Generation Resources or individual Loads cach
acting as a Resource, including information on availability, limits and forecast generation or
Load of each Resource,” ERCOT Protocols, Section 2, Definitions and Acronyms—to ERCOT

¥ NERC Model at 47.
* See Protocol §5.5.1.
* CEG Letter at 3.

" See, e.g., Protocol §8.1.3.2, Operating Guide §3.1.4.
' See PR 8.2,

** See Attachment 2 hereto; see also NERC Model at 46; CEG Letter at 2 (citing ro the Constellation/PRL “tolling
agreement” where the tasks relatc to GOP functions, also referenced in Attachment 2, where applicable).

** NERC Model at 47.
=12 -
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cach day by 4:00 p.m. Only a QSE may perform this function. Resources, generation facility
owners, may not communicate this information to ERCOT-1SO. Constellation as QSE clearly
must.

The second GOP relationship is that the GOP “[plrovide| the] Balancing Authority and
Transmission Operator with requested amount of reliability-related services.”** Again, in the
ERCOT region, a QSE is responsible for all coordination activities between the generation
resource and ERCOT-ISO, which occupies and is registered as both Balancing Authority and
Transmission Operator for all of the ERCOT-ISO geographic area. The ERCOT Protocols,
including Protocol §6.3.2, require that QSEs maintain these kinds of relationships and provide
this type of information.®

The third GOP relationship is that the GOP “[p]rovide[] operating and availability status of
generating units to [the] Balancing Authority and Transmission Operator for reliability
analysis”™  In addition to the ERCOT Protocols described above that govern the
communications relationship of the parties, Protocol §5.5.1 specifically charges the QSE with
notifying ERCOT of the requisite conditions. While it is generally true that the QSE will obtain
the necessary information from its corresponding generation resource, there is no
communications role for the resource, except to communicate with the QSE. Under the
Protocols and under its contract, Constellation has the power to require and obtain the
information necessary to fulfill the reliability relationships described. The generation resource
does not.

As is shown in Attachment 3, the same analysis holds true for every GOP relationship, with the
possible exception of "[o]perat[ing] generators to provide real and reactive power or reliability-
related services per contracts or arrangements.""’ Yet even here, it is the QSE that is responsible
to the grid for that function, even if the power is actually, physically generated by the generation
resource. It is entirely consistent to make the QSE such as Constellation responsible for the
relationship, even if some parts of it involve the relay of power via contract or arrangement,
rather than physically.

The same is true for other NERC Model re]ationships.48 And, again, this is particularly true in
Constellation’s role as a QSE under its Tolling Agreement with the resource. As CEG
characterizes it, under the protocols applicable to a QSE and under its agreements with the
resource, Constellation  “is  primarily responsible [for] maintaining relationships  and
communicating with third parties regarding the output and operations of the facility.”*”

C. Constellation’s Analysis of Approved Reliability Standards Fails to Erase Its
Responsibility for the Functions as QSE and GOP.

Constellation purports to analyze a handful of the NERC Standards applicable to GOPs, claiming
that because its hands are not on the boiler vaive, so to speak, it cannot be the entity responsible
tor the GOP Reliability Standards. Again, Constellation is incorrect.

For instance, Constellation suggests that it cannot be held responsible for EOP-004-1 R2,
because it cannot “promptly analyze Bulk Electric System disturbances on its system or

¥ NERC Model at 47.
See Attachment 3.

** NERC Model at 47,
" NERC Model at 47.
48

See Attachment 3.
¥ CEG Letter at 3,
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facilities.”® Constellation complains that it “does not own or operate the equipment required to
comply with this requirement.””' Constellation also claims that it does not “control” the
equipment needed for compliance. Based upon its voluntarily undertaken obligations as a QSE
and under its contracts with PRL, this is simply wrong.

EOP-004-1 R2 provides the input needed for other EOP-004-1 requirements, including the
preparation of reports, such as the “preliminary written report to its Regional Reliability
Organization [(RRO)] and NERC.”™? In the course of performing the responsibilities captured
under R1 and R2, employees of, more than likely, the GO will be responsible for ensuring that
the necessary data has been collected, depending upon its responsibilities under contract to the
GOP/QSE. Either an employee of the GO or of the GOP/QSE—or both—may be responsible for
the statistical analysis, and yet another employee may be responsible for comparison of the data
with the regulatory standard. Still another employee could be responsible for writing the report,
still another for proofreading the report, and still another for approving the report. Finally,
someone has to mail or email the report to the RRO and NERC.™

Using Constellation’s “logic,” no one could be compelled to submit the information in
conformity with R2 (and related requirements) because no one human is responsible for every
item of work or has possession at its genesis of all of the information that is required to perform
a task. And, no business could be made responsible for the performance of the responsibilities
under the standard because no one business does everything within the function. Under FERC
and NERC policy, this is nonsense. While FERC and NERC policies express a desire to avoid
redundancy in responsibility, they also seek to avoid gaps in reliability coverage for Bulk Power
System assets.”

Moreover, where Constellation and the QSE status are concerned, Constellation /s the best
choice for the office of GOP. While it may be true that Constellation must rely on information
obtained from its GO coordinates, it and only it is responsible in the ERCOT system as QSE for
obtaining, maintaining, and transmitting that type of information to ERCOT. And, more, even if
it were not so as a result of the regulatory operations associated with being a QSE, it would be so
based upon Constellation’s powers and duties under its Tolling Agreement with PRL. Only
Constellation combines the power to demand the assembly of the information and to require or
perform its analysis with the authority to communicate the information to, e.g., ERCOT-ISO.

In addition, Constellation suggests that it cannot possibly execute the requirements of PRC-001-
I R1, which provides that a GOP “be familiar with the purpose and limitations of protection
system schemes applied in its area,”™ because it does not have “control of this type of
equipment.”™  But this requirement is about information, not equipment. R1 here, like EOP-
004-1 R2, has downstream impacts on information reporting to other Responsible Entities, none
of which care about who physically assembled the spreadsheet, so long as the information is
accurate, complete, and timely. Constellation has the power to require PRL as its corresponding
resource to provide it with all of the information it requires about the workings of the plant to
know the “purpose and limitations” of the system protections affecting the generator and to

50

Disputc Letter at 1.
U

52

Standard EOP-004-1—Disturbance Reporting at 1 of 13,

53

ERCOT OG 3.1.3.4 makes it clear that the QSE has responsibility for providing DOE disturbance reports. This
corresponds to R3 of the same NERC standard.

M See Altachment |,

®od.

36

Dispute Letter at 2.
- 14 -
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enable the reporting of that information as it may be needed under other requirements.

Finally, Constellation contends that it cannot comply with VAR-002-1 R1, because Constellation
“does not have any control over [automatic voltage control] equipment on behalf of the relevant
generation facilities.”’ Again, this requirement is about control and supervision, not physically
flipping switches or reading dials. As we have pointed out above, only Constellation brings
together the power to demand that PRI operate as required, to require the continuation of the
condition, and to communicate the information to, e.g., ERCOT-ISO.

It is certainly possible that there are standards that a QSE registered as GOP cannot ensure are
performed reliably, but Constellation has not identificd one.

REGION’S CONCLUSION/RECOMMENDATION:

Constellation is properly included in the NERC Compliance Registry as a GOP and may be
included as a PSE. The appeal filed May 4, 2007, should be denied.

DENIED BY: Texas Regional Entity,
a division of Electric Reliability Council of Texas

By:

Larry Grimm
Acting Chief Compliance Officer

October 3, 2007

7 Dispute Letter at 4.

=15 -
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Rules and Standards Requiring Registration

Texas RE’s registration of Constellation as a GOP is required by the standards set forth in
FERC’s Part 39 Rules, the NERC Rules of Procedure, the NERC Statement of
Compliance Registry Criteria (Revision 3), and the NERC Reliability Functional
Model—Version 3, as well as by FERC policy and industry standards.

A.

Part 39—Rules Concerning Certification of the Flectric Reliability Organization:
and Procedures for the Establishment, Approval, and Enforcement of Electric
Reliability Standards. FERC has approved rules under which users, owners, and
operators of the “Bulk-Power System within the United States” are required to
register (or be registered) with NERC and the Texas RE in accordance with
NERC’s rules. Specifically, 18 C.F.R. §39 provides, in pertinent part:

§39 ] Definitions.

As used in this part:

Bulk-Power System means facilities and control systems necessary for
operating an interconnected electric energy transmission network (or any portion
thereof), and electric energy from generating facilities needed to maintain
transmission system reliability. The term does not include facilities used in the
local distribution of electric energy.

sk H o

Interconnection means a geographic area in which the operation of Bulk-
Power System components is synchronized such that the failure of one or more of
such components may adversely affect the ability of the operators of other
components within the system to maintain Reliable Operation of the facilities
within their control.

% * #

Reliable Operation means operating the elements of the Bulk-Power
System within equipment and electric system thermal, voltage, and stability limits
so that instability, uncontrolled separation, or cascading failures of such system
will not occur as a result of a sudden disturbance, including a Cyber security
Incident, or unanticipated failure of system elements.

ES * *

§39.2 Jurisdiction and applicability.

(b) All entities subject to the Commission’s reliability jurisdiction under
paragraph (a) of this section shall comply with applicable Reliability
Standards, the Commission’s regulations, and applicable Electric
Reliability Organization and Regional Entity Rules made effective under
this part.

(c) Each user, owner and operator of the Bulk-Power System within the
United States (other than Alaska and Hawaii) shall register with the

S0
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Electric Reliability Organization and Regional Entity for each region
within which it uses, owns or operates Bulk-Power System facilities, in
such manner as prescribed in the Rules of the Electric Reliability
Organization and each applicable Regional Entity.

Id. (emphasis added).

As is clear from the discussion above, Constellation clearly “uses” or “operates”
material bulk-power system facilities as a Level 3 or Level 4 QSE. FERC Rules,
therefore, require Constellation’s registration.

B, NERC’s Rules of Procedure, Section 501. Rule 501 of the NERC Rules of
Procedure states that “[a]n entity directly connected to the bulk-power system
selling, purchasing, or transmitting electric energy over the bulk-power system
will generally be considered a user of the bulk-power system unless the entity's
actions or facilities have no material impact on the bulk-power system.” Id.
(emphasis added). Section 501 provides, in pertinent part:

1. Compliance Registry — NERC shall establish and maintain a
compliance registry of the bulk power system owners, operators, and users
that are subject to approved reliability standards.

ES b k

1.2 NERC and regional entities assisting NERC in the development of
the compliance registry shall consider the following factors in
determining which organizations should be placed in the registry:

1.2.1  Owners and operators of bulk power system Sacilities will
generally be included in the registry;

122 As identified by regional reliability organizations,
electrical ~ generation  resources,  transmission lines,
interconnections with neighboring systems, and associated
equipment, generally operated at voltages of 100 kV or
higher will be considered part of the bulk power system;

B ES ES

125  An entity directly connected to the bulk power system
selling, purchasing, or transmitting electric energy over the
bulk power system will generally be considered a user of
the bulk power system, unless the entity’s actions or
facilities have no material impact on the bulk power
system,

1.2.6 Notwithstanding the other considerations in the Section
1.2, if the consequences of an entity’s actions or inactions
could have a material impact on the bulk power system,
that entity may be considered a user of the bulk power
system,
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L4 For all geographical or electrical areas of the bulk power system,
the registration process shall ensure that (1) no areas are lacking
any entities to performn the duties and tasks identified in and
required by the reliability standards to the fullest extent practical,
and (2) there is no duplication of such coverage or of required
oversight of such coverage.

sk S #

NERC Rules of Procedure, §501 (approved in In the matter of North American
Electric Reliability Corporation, Docket No. RR06-1-003, Order on Compliance
Filing, 118 FERC 961,030 (Issued January 18, 2007) (emphasis added).
Constellation, in its role as QSE and in its contract with PRL, clearly fits the Rule
501 criteria.

C. NERC Compliance Registry Criteria. As NERC states it, “NERC and [Texas
RE] have the obligation to identity and register all entities that meet the criteria
for inclusion in the compliance registry . . ..” NERC Statement of Compliance
Registry Criteria (Rev. 3) at | (02/06/2007) (NERC Registry Criteria).

I NERC has identified two principles it believes are key to the entity
selection process:

“[a]l.  There needs to be consistency between regions and across the
continent with respect to which entities are registered, and; (sic)

“[bl.  Any entity reasonably deemed material to the reliability of the bulk
power system  will  be registered, irrespective of other
considerations.”

NERC Registry Criteria at 3 (emphasis added).

2. In Section I of the NERC Registry Criteria, NERC has identified the rule
for registration and has stated that for purposed of determining whether an
“entity is an owner, operator, or user of the bulk-power system, and hence
a candidate for registration,” the following standard will apply:

Entities that use, own or operate elements of the bulk electric
system as established by NERC’s approved definition of bulk
electric system below are (i) owners, operators, and users of the
bulk power system and (ii} candidates for registration:

“As defined by the Regional Reliability Organization, the electrical
generation resources, transmission lines, interconnections with
neighboring  systems, and associated equipment, generally
operated at voltages of 100 kV or higher. Radial transmission
Jacilities serving only load with one transmission source are
generally not included in this definition.”

Id. at 3-4 (emphasis in original).
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In Section {1, NERC defines the relevant potential registrants, as follows:

a. “Generator Operator” (GOP) is the “[e]ntity that operates the
generating unit(s) and performs the functions of supplying energy
and interconnected operations services.”

b. “Purchasing-Selling Entity” (PSE) is “[t]he entity that purchases
or sells and takes title to energy, capacity, and interconnected
operations services. PSE may be affiliated or unaffiliated
merchants and may or may not own generating facilities.”

NERC Registry Criteria at 4-5.

In Section III, pertaining to entities that might suggest that they are
immaterial to the bulk-power system, NERC provides that entities
otherwise identified as being subject to registration as a GO, a GOP, a
TO, or a TOP under Sections I and II, are to be excluded from the
registration list, unless they meet one or more of the criteria in Section Il
of the NERC Registry Criteria. fd. at 6. Section HI provides for
registration of an entity as a GOP, if it meets at least one of the following
criteria:

Illicy Generator Owner/Operator:

llI.c.] Individual generating until > 20 MV A (gross nameplate
rating) and is directly connected to the bulk power system,
or;

Ml.c.2 Generating plants/facility > 75 MVA (gross aggregate
nameplate rating) or when the entity has responsibility for
any facility consisting of one or more units that are
connected to the bulk power system at a common bus with
total generation above 75 MVA gross nameplate rating, or;

IIl.c.3 Any generator, regardless of size, that is blackstart untii
material to and designated as part of a transmission
operator entity’s restoration plan, or;

lll.c.4 Any generator, regardless of size, that is material to the
reliability of the bulk power system.

[Exclusions:

A generator owner/operator will not be registered based on
these criteria if responsibilities for compliance with
approved NERC reliability standards or associated
requirements including reporting have been transferred by
written agreement to another entity that has registered for
the appropriate function for the transferred
responsibilities, such as a load-serving entity, G&T
cooperative or joint action agency as described in Section
1V below.
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As a general matter, a customer-owned or operated
generator/generation that serves all or part of retail load
with electric energy on the customer’s side of the retail
meter may be excluded as a candidate for registration
based on these criteria if (i) the net capacity provided to
the bulk power system does not exceed the criteria above or
the Regional Entity otherwise determines the generator is
rot matrerial to the bulk power system and (ii) standby,
back-up and maintenance power services are provided to
the generator or to the retail load pursuant to a binding
obligation with another generator ownerfoperator or under
terms approved by the local regulatory authority or the
Federal Energy Regulatory Commission, as applicable.}

NERC Registry Criteria at 7.

5. Constellation does not in any meaningful way dispute that the generation
resources under its control meet the criteria NERC has set out. Nor does
Constellation contend that the control of the assets has been transferred to
another operator, such as a Joint Registration Organization (JRO).
Specifically:

(a)

(b)

(c)

(d)

There can be little question but that a QSE is “material to the
reliability of the bulk-power system.” NERC Registry Criteria at
3.

Likewise, as is demonstrated in the main body of the argument,
above, a Level 3 or Level 4 QSE unquestionably “uses” or
“operates” elements of the bulk-power system, and the specific
facilities under Constellation’s control do not fall below any
regulatory minimums for exclusion under Section I of the NERC
Registry Criteria,

Constellation as QSE fits the definition of GOP set forth in Section
Il of the NERC Registry Criteria, particularly as illuminated in the
NERC Model and the NERC Model Technical Document.

Section III states, in effect, that the “‘physical” operator that
Constellation wishes to tag “will not be registered [based upon
statistical quelifving criteria] If responsibilities for compliance
with approved NERC reliability standards or  associated
requirements . . . have been transferred by written agreement to
another entity that has registered for the appropriate function for
the transferred responsibilities”—which is the exact effect of
Constellation’s “tolling agreement” with PRL/CEG and its QSE
agreement with ERCOT-ISO. [Id. (emphasis in original). If
PRL/CEG would otherwise be responsible, it may not be registered
because Constellation has been transferred responsibility for the
function.
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D.

The NERC Reliability Functional Model—Version 3.

1.

As NERC sets forth in the Reliability Functional Model—Version 3,

Individual organizations register, and were required become
certified, as Responsible Entities for all Functions for which they
have responsibility.

NERC, through its compliance monitoring and enforcement
programns, holds each organization accountable for complying with
all reliability requirements in standards assigned to the Responsible
Entities that the organization has registered for.

In short, the Model provides a framework by defining the
Responsible Entities, which serve as a common thread that links
standards requirements to the individual organization that must
meets (sic) them and to NERC which monitors and enforces the
meeting of these requirements.

* * £

An organization may perform more than one Function and register
as the corresponding Responsible Entities, but must recognize that
some Functions require the organization and its personnel to be
certified to perform that Function.

An organization identified as a Responsible Entity is accountable
for all Tasks within the Function. While the organization may
agree to split or delegate Tasks of the Function, NERC will require
that one, and only one, organization be the Responsible Entity,
ensuring all of the Tasks of the Function are performed.

Assignment of responsible (sic) Entities is based on the individual
transmission, generator and customer equipment assets that
collectively constitute the Boik Electric System. Each Bulk System
asset must have one Reliability coordinator, one Balancing
Authority, one Transmission Operator, elc.

See NERC Reliability Functional Model—Version 3 (NERC Reliability
Functional Model—Version 3) at T, In the matter of Mandatory Reliability
Standards for the Bulk Power System, Docket No. RM06-16-000, Order
No. 693 (Issued March 16, 2007); In the matter of Mandatory Reliability
Standards for the Bulk Power System, Docket No. RM06-16-001, Order
No. 693-A (Issued July 19, 2007).

Under the NERC Reliability Functional Model, “Responsible Entities” are
registered and assigned responsibilities based upon “Tasks” within each
“Function.” Id. at 10.

That is, a “Responsible Entity” is “an organization that is responsible for
carrying out the Tasks within a Function.” A “Function” is “[a] set of
Tasks so closely related to one another that separating those Tasks, by
assigning them to different organizations, would threaten to impair the

-7 -
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integrity of the Function.” “Tasks,” in turn, are “elements that make up a
[Flunction.” fd.

Under the Functional Model, a GOP “[o]perates generating unit(s) to
provide real and reactive power.l

" Function — Generator Operation

Definition

Operates generating unit(s) to provide real and reactive power.

Tasks

1. Formulate daily generation plan.

2. Report operating and availability status of units and related cquipment, such as automatic voltage
regulators.

3. Develop annual maintenance plan for generating units and performs the day-to-day generator
maintenance.

4. Operate generators Lo provide real and reactive power or reliability-related services per contracts
or arrangements.

3. Monitor the status of generation plant protective relaying systems and transmission line protective
relaying systems on the transmission lines connecting the generation plant to the transmission
system.

Responsible Entity — Generator Operator

Relationships with Other Responsible Entities

Ahead of Time

1. Provides generation commitment plans to the Balancing Authority.

2. Provides Balancing Autherity and Transmission Operator with requested amount of
reliability-related services.

3. Provides operating and availability status of generating units to Balancing Authority and
Transmission Opcerator for reliability analysis.

4, Reports annual maintenance plan for generating units to Reliability Coordinator, Balancing
Authority and Transmission Operator.

5. Reports status of automatic voltage regulators to Transmission Operators,

6. Provides operational dala to Reliability Coordinator.,

7. Revised generation maintenance plans per directive of Reliability Coordinator.

8. Receives reliability analyses from Reliability Coordinator.

9. Receives notice from Purchasing-Selling Entity il interchange transaction approved or
denied.

1. Reccives reliability alerts from Reliability Coordinator.

I1.  Receives notification of transmission system problems from Transmission Operator.

Real Time
12, Provides real-time operating information to the Transmissions Operator and the required

Balancing Authority.
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5. As is demonstrated in the main body of this Response and in Attachment
2 and in Attachment 3, Constellation is in the best position to ensure that
the tasks are reliably performed and the relationships maintained.

E. FERC Policy on Registration of Responsible Entities.

As FERC has stated, there can be no gaps in the registration of Responsible
Entities for bulk-power system assets:

144,

145.

Consistent with our above explanation, we agree with NPCC that
there is a difference between being assigned to perform a task and
being responsible for completing the task. The organization that
registers with NERC to perform a function will be the responsible
entity and, while it may delegate the performance of that task to
another, it may not delegate its responsibility for ensuring the task
is completed.

Accordingly, the Commission directs that the ERO, in registering
RTOs, ISOs and pooled resource organizations (or, indeed in
registering any entity), assure that there is clarity in the assigning
responsibility and that there are no gaps or unnecessary
redundancies with regard to the entity or entities responsible for
compliance with the Reguirements of each relevant Reliability
Standard. Accordingly, although the Commission is not requiring
NERC to amend the Functional Model, we believe our concerns
can be addressed by having the ERQ, through its compliance
registry process, ensure that each user, owner and operator of the
Bulk-Power System is registered for each Requirement in the
Reliability Standards that relate to transmission owners to assure
there are no gaps in coverage of the type discussed here.

Order 693 at [4144-45 (emphasis added).

13, Adjusts real and reactive power as directed by the Balancing Authority and Transmission

Operator.
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ATTACHMENT 2

TExAS REGIONAL ENTITY CONSTELLATION NERC MODEL GOP TASKS

generation plan.

Resource Plan

RESPONSIBLE ERCOT
TASK ENTITY PRACTICE PR/OG REFERENCE
GENERATOR
QPERATION
Tasks
Formulate daily QSE QSE submits PR-4.4.15

Each QSE that represents a Resource
will present a Resource Plan to
ERCOT at 1600. These Resources
may be specific Generation Resources
and/or LaaRs. The Resource Plan
capacity should be sufficient to
accommodate the combined quantity
of energy and Ancillary Services
scheduled by that QSE from the
Resources that the QSE represents.
The Resource Plan shall indicate the
availability of the Resources
represented by the QSE, including a
lead-time status code, and the planned
operating level of each Resource, for
each hour of the Operating Day. The
Resource Plan shall indicate the HOL
and LOL, and HSL and LSL by
Resource. A Resource may be listed
as unavailable to ERCOT if the
Resource’s capacity has  been
committed to markets in regions
outside of ERCCOT. ERCOT shall use
other Resource Dispatch options to
maintain system reliability prior to
Dispatching a Generation Resource
below its LOL. ERCOT shall request
Qualifying Facilities (QF), hydro units,
and/or nuclear to operate below their
LOL only after other Resource
Dispatch options have been
exhausted.

QSEs shall use best efforts, consistent
with  Good  Utility Practice, to
continually update their Resource
Plans to reflect the current and
anticipated operating conditions of the
Resources. ERCOT will menitor the
performance of QSEs with respect to
the submission of accurate Resource
Plans in accordance with the
measures established in Section 4.10,
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TASK

RESPONSIBLE
ENTITY

ERCOT
PRACTICE

PR/OG REFERENCE

Resource Plan Performance Metrics.
ERCOT will work with individual QSEs
as necessary to improve the individual
QSE performance.

PR-8.2--Communications Regarding
Resource Facility and Transmission
Facility Outages

PR-8.2.1--Single Point of Contact

All communications concerning Planned
Outage or Maintenance Outage shall be
between ERCOT and the designated
“Single Point of Contact” for each TSP
or Resource Entity. The TSP or
Resource Entity shall identify, in its
initial request or response, the Single
Point of Contact, along with primary and
alternate means of communication. The
Resource Entity or Transmission Entity
shall submit a Notice of Change of
Information (NCI} form when changes
occur in a Single Point of Contact. This
identification will be confirmed in all
communications with ERCOT regarding
Planned Qutage or Maintenance
Qutage requests.

The Single Point of Contact must be
either a person or a position available
seven (7) days per week and twenty-
four (24) hours per day for each
Resource Entity and TSP, The
Resource Entity shall designate its QSE
as its Single Point of Contact. The
Single Point of Contact for the TSP shall
be designated in accordance with the
ERCOT Operating Guides.

PR-8.2.2--Method of Communication

Communication between ERCOT and
TSPs or Resource Entities shall be
accomplished according to ERCOT
procedures in compliance with these
Protocols.  All submissions, changes,
approvals, rejections, and withdrawals
regarding Cutages shall be processed
through the ERCOT OQutage Scheduler
on the ERCOT MIS, except for Forced
Outages and Maintenance Outages,
which shall be communicated to
ERCOT immediately by  voice
communication _and  subseguently
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and refated equipment,
such as automatic
voltage regulators.

RESPONSIBLE ERCOT
TASK ENTITY PRACTICE PR/OG REFERENCE
entered into the Outage Scheduler.
Report operating and QSE QSE notifies PR-5.5.1
availability status of units ERCOT

The QSE will notify ERCOT of an
unplanned change in Resource status
as socn as practicable following the
change. The QSE representing the
Resource will report any changes in
Resource status to ERCOT in the
Resource Plan by the beginning of the
next hour following the change in
status.

{1} When the operating mode of a
Generation Resource required to
provide VSS's AVR or PSS is
changed while the wunit s
operating, the QSE shall prompily
inform ERCOT. The QSE shall
also supply AVR or PSS status
logs to ERCOT upon request.

{2) Any short-term inability of a
Generation Resource required to
provide V5SS to meet its reactive
capability requirements shall be
immediately reported to ERCOT
and the TSP,

PR-6.5.7.2
{1) QSE Generation Resources
required to provide VSS are

expected to have and maintain
Reactive Power capability at least
equal to the Reactive Power
capability requirements specified in
these Protocols and the Cperating
Guides,

(2) Each QSE’s Generation Resource
providing VSS is expected to be
compliant  with the Operating
Guides for response to transient
voltage disturbance.

(3) Each Generation Resource
providing VSS must meet technical
requirements specified in Section
6.10, Ancillary Service
Qualification, Testing and
Pearformance Standards.

(4} Each QSE's Generation Resource
providing VSS shall operate with
the unit's Automatic Voltage
Regulator (AVR} set to regulate
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TASK

RESPONSIBLE
ENTITY

ERCOT
PRACTICE

PR/OG REFERENCE

(5)

(6)

(7)

generator terminal voltage in the
voltage control mode unless
specifically directed to operate in
manual mode by ERCOT, or when
the unit is going On- or Off- line. If
the QSE changes the mode, other
than under ERCOT direction, then
the QSE shall promptly inform
ERCOT. Any QSE-controlled
power system stabilizers will be
kept in service unless specifically
permitted to operate ctherwise by
ERCOT. QSEs’ control centers
will monitor the status of their
regulators and stabilizers, and
shall report abnormal status
changes to ERCOT.

QSEs shall meet, within
established tolerances, and
respond to changes in the Voltage
Profile established by ERCOT
subject to the stated QSE Reactive
Power and actual power operating
characteristic limits and voltage
limits.

The reactive capability required
must be maintained at all times the
plant is Cn-iine.

QSE shall advise ERCOT
Operations whenever their
Generation Resources are not
operating at a power factor level
as specified in the Operating
Guides. Upon such notice,
ERCOT Operations, in conjunction
with the appropriate TSP, shalt
investigate the situation with the
goal of restoring the reported unit's
operation to within the specified
power factor range. Actions that
ERCOT may take include the
addition or removal of transmission
reactive devices to/from service or
a request to another Generator
Resource within electrical
proximity for the production of
leading or lagging VARS (as
appropriate) so as to equitably
share the need for voltage support
among Generation Resources.
Requests arising within the context
of this subsection may not result in
the operation of a Generation
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TASK

RESPONSIBLE
ENTITY

ERCOT
PRACTICE

PR/OG REFERENCE

Resource outside of the specified
reactive operating range.
Accordingly, Generation
Resources are expected to
voluntarily comply with these
requests. Nothing in this
subsection is meant to supersede
ERCOT’s Dispatch authority in the
event of emergency operations.

See PR-8.2

0G-3.1.4.5—[Generation Entities shall
notify their QSE, who will notify
ERCOT, when a voltage regulator is
unavailable]

Generator Automatic

Regulators and  power
stabilizers will be kept in service
whenever possible. Generation
Entities shall notify their QSE, who in
turn will promptly notify the ERCOT
Control Area Authority by telephone of
the circumstances, when a voltage
regulator or stabilizer is unavailable
due to maintenance or failure and
when it is returned to normal operation.

Voltage
system

Unit AVR and PSS modeling
information required in the ERCOT
Planning Criteria shall be determined
from actual unit testing described in
the Operating Guides. Within thirty
{30) days of ERCOT's request, the
results of the latest test performed
shall be supplied to ERCQOT and the
TSP.

Develop annual
maintenance plan for
generating units and
petform the day-to-day

generator maintenance.

Resource

QSE forwards
annual plan to
ERCOT

PR-6.10.2—[QSE will
generation resource to be
during season.]

identify
tested

QSEs shall provide ERCOT a list
identifying each Generation Resource
unit that is expected to operate more
than one hundred sixty eight (168)
hours in a Season as a provider of
energy and/or Ancillary Services.
ERCOT shall evaluate, during each
Season of expected operation, the Net
Dependable Capability of sach unit
expected to operate more than one
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TASK

RESPONSIBLE
ENTITY

ERCOT
PRACTICE

PR/OG REFERENCE

that season, except for any Generation
Resources used solely for energy
services and whose capacily is less
than ten (10) MW. Prior to the
beginning of each Season, QSEs shall
identify the Generation Resources to
be tested during the Season and the
specific week of the test if known. This
schedule may be modified by the QSE
{including retests) during the Season.
QSEs not identifying a specific week
for a Generation Resource unit test
must test the unit within the first one
hundred sixty eight (168) hours of run
time during the Season or operate with
a Net Dependable Capability equal to
the highest integrated hourly MWh
output demonstrated during the first
one hundred sixty eight (168} hours of
run time. QSEs do not have to bring
units On-fine or shut down solely for
the purpose of the seasonal
verification. Any unit for which the
QSE desires qualification to provide
Ancillary Services shall have its Net
Dependable Capability verified prior to
providing services using the
Generation Resource unit even if it fits
the less than one hundred sixty eight
{168) hour or small capacity exception.
The capability of hydro units operating
in the synchronous condenser fast
response mode to provide hydro
Responsive  Reserve  shall  be
evaluated by Season.

Load acting as a Resource to provide
Ancillary Services shall have its
telemetry attributes verified by ERCOT
annually. In addition, once every two
(2y vyears, any LaaR providing
Responsive Reserve Service shall test
the under frequency relay or the ocutput
from the solid-state switch, whichever
applies, for  correct  operation.
However, if the Load's performance
has been verified through response to
an actual event, the data from the
event can be used to meet the annual
telemetry verification requirement for
that year and/or the biennial relay
testing requirement.

Specific Loads to be used for the first
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TASK

RESPONSIBLE
ENTITY

ERCOT
PRACTICE

PR/OG REFERENCE

time as a Resource to provide
Responsive Reserve, Non-Spinning
Reserve or Replacement Reserve
must be correctly evaluated prior to
their provisional qualification to provide
Ancillary  Services. During the
provisional qualification period,
ERCCT shall conduct a qualification
test of each LaaR consisting of an
actual Load interruption. If a LaaR
passes the qualification test during the
provisional qualification period,
ERCOT shall consider the LaaR
qualified to provide Responsive
Reserve, Non-Spinning Reserve or
Replacement Reserve. ERCOT shall
develop a standard test procedure for
the gualification test required under
this subsection.

QSEs shall be responsible for
gualifying any Load desiring to have
the QSE represent it to provide
Balancing Up Load (BUL) Service.

.-[PRR484 Add fhe following to the
end of the above paragraph (*QSEs

i .'mplementatlon,]m A

Loads controlted under a c;ualifled

group.

1. Loads coratrolled under a qualified
DLC: pmgram may be qualified as
a group.

The QSE shall nominate to ERCOT, at
least annually, that it is representing an
amount of BUL for which it wishes to
be qualified to provide. At a time
selected by ERCOT, the ERCOT
operator will notify the QSE that it
wants to verify the QSE’s ability to
provide ERCOT with the appropriate
signal simulating that it has initiated an
ERCOT requested BUL reduction.
The QSE Operator will immediately
simulate the initiation of the reduction
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appropriate signal representing some
amount of Load to be qualified to
provide BUL Resources. Once
ERCOT has verified that it has
received an  appropriate  Load
reduction signal from the QSE and has
successfully completed the BUL
registration process, the QSE will be
qualified to provide BUL Resources.
Any changes to the BUL portfolio will
require subsequent updates to the
registration process. For NOIEs
representing specific Loads qualified
as BULs that are located behind the
NOIE Setilement Meter points, the
NOIE shall provide an alternative
unique descriptor of the qualified BUL
Load for ERCOT’s records.

Generation Resources and Loads
acting as Resources shall he
evaluated at least annually by ERCOT
for:

(1) Correct operation of telemetry of
the breakers controlling the
Resource;

(2) Correct mapping of QSE-provided
telemetry of Anciltary Service
energy to the appropriate energy
Settlement Meter;

(3) Data rate update requirements;
and

{4) Any other required telemetry
attributes.

In addition, a LaaR that is used to
provide Responsive Reserve Service
will be subject to an actual interruption
test at a date and time determined by
ERCOT and known only to ERCOT
and the affected TDSP, at least once
in every three hundred and sixty five
{365} day period to verify ability to
respond to an ERCOT Dispatch
Instruction. To successfully pass this
test, the LaaR must deploy at least
95% of its scheduled Load within ten
(10) minutes of the receipt of the
ERCOT Dispatch Instruction by the
LaaR's QSE. If a LaaR has responded
to an actual ERCOT Dispatch
Instruction with at least a 95%
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reduction in its Load within ten (10)
minutes in the applicable calendar
year, ERCOT will use that response in
lieu of another actual interruption test.
QSEs may request to have individual
LaaRs aggregated for the purposes of
actual  interruption tests. All
performance evaluations will apply on
an individual Resource basis.

All Generation Resources and Loads
acting as a Resource shall meet all
requirements specified in the
Operating Guides for proper response
to system frequency. ERCOT may
reduce the amount a Resource may
contribute toward Ancillary Services if
it finds unsatisfactory performance of
the Resource as defined in these
Protocols and the Operating Guides.

Qualification of a Resource, including
a Load acting as a Resource or an
EILS Resource, shail remain valid for
such Resource in the event of a
change of QSE for the Resource,
provided that the new QSE
demonstrates to ERCOT's reasonable
satistaction that the new QSE has
adequate communications and control
capability for the Resource.

See PR-8.2
PR-8.1.3.2

Resource  Entittes must provide
ERCOT a written Planned Qutage and
Maintenance Qutage program for the
next twelve (12) months, in an ERCOT
provided format updated for a rolling
twelve (12) month period. Planned
Outage and Maintenance OQutage
scheduling data for Resource Facilities
shail be kept current. Updates shall
identify any changes to previously
proposed  Planned Outages or
Maintenance Outages and any
additional  Planned Outages or
Maintenance Outage anticipated over
the next twelve (12} months.

0G-3.1.4

This Section defines the minimum
requirements for the integration of
generation facilities greater than 10
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MW into the ERCOT System.

A generation facility shall be defined
as any individual generating unit at a
plant location that supplies energy to
the ERCOT System.

Each generation facility shall meet the
following general requirements in order
to integrate into the ERCOT System.

Physically located in the ERCOT
Control Area,

Represented by a QSE represented
PGC, or directly by a QSE.

A QSE shall be the reporting Entity for
a PGC and shall communicate with
both ERCOT Control Area Authority
and the TDSP maintaining the PGCs
connection.

The QSE reporting for a PGC or a
generation facility shall provide the
following telemeter quantities for
generation facilities greater than 10
MW to ERCOT Control Area Authority:

Generator megawatts,
Generator megavars,

Generator  energy  (megawatt-
hours},

Substation equipment status, and

Voltage where the facility connects
to the Transmission Grid.

The directly connected TDSP may
obtain any required data from ERCOT.

These quantities are fully described in
Operating Guide 2.

The PGCs reporting QSE shall provide
a separate, dedicated and reliable
communications voice channel to each
of ERCOT Control Area Authority and
the directly connected TDSP and
reliable data communications to both
ERCOT Control Area Authority and the
directly-connected TDSP.

The PGCs reporting QSE shall, as a
minimum, provide adequate modeling
information, as follows:

Machine impedance and

_10 -
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characteristics,

Excitation system data, governor
system constants,

Transformer impedance, and
Other relevant information.

This information is necessary to
support ERCOT and TDSP’s ability to
perform operational and planning
studies such as:

Transient and Dynamic Stability
Short Circuit

Load Flow

Reliability Evaluations

When in operation, the generation
facility greater than 10 MW shall be
staffed or monitored 24 hours per day,
by personnel capable of making
operating decisions and possessing
the ability to control the generation
facility output when requested by the
representing QSE or the directly
conngcted TDSP during Black Start
procedures.

The generation facility shall perform
maintenance, start-up, and operation
in a reliable and safe manner
consistent with Good Wtility Practices.

The generation facility shall implement
the following in a reliable and safe
manner and in accordance with the
switching procedure of the directly
connected TDSP:

Synchronizing of the generation to the
ERCOT System,

Transmission switchyard switching or
clearances.

The operation of a generation facility
shall conferm to the requirements of
ERCOT or NERC Operating Criteria,
Guide, or Standard.

The generating facility licensed by a
federal regulatory agency shall,
through its QSE representative,
provide any applicable grid
interconnection  and  performance
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licensing requirements to ERCOT and
the TDSP to which the licensee is
connected.

The TDSP is obligated to incorporate
any such licensing reguirements into
its planning and operations, and the
ERCOT Control Area authority shall
support  such requirements. Both
ERCOT and the TDSP will create
necessary procedures for satisfying
these requirements. Such procedures
will include provisions to notify the
facility licensee through its QSE of any
requirements that cannot be satisfied.

Any proposal for revision of this
Operating Guide and the procedures
incorporating the licensee
reguirements that would diminish the
obligation or ability of ERCOT or the
TDSP to support these requirements
shall be provided to the licensee
through its QSE to afford it an
opportunity for review and response.
Any such praposal that is approved, as
a result of which the licensee is
required to implement changes to meet
its license requirements or to seek
amendment to its license, shall
become effective no sconer than 6
months following the approval.

0G-3.1.4.1 -PGC Data Reporting

The PGC's reporting QSE shall
provide the folfowing information to
ERCOT Control Area Authority at the
times specified:

TIME INFORMATION

» Generation net
MW output

¥ (Generation net
MVAR

Every 10 » Status of
Seconds switching devices
in switchyard

» Generating unit
breaker status

» Generating unit

_12-
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High Operating
Limit

» Generating unit
Low Operating
Limit

» Planned unit
status,

» Planned unit
capability (both
hourly and daily),

Daily » Fuel limitations.

The reporting Entity
will  promptly report
this  condition to
ERCOT Control Area
Authority.

¥ Seasonal
capability where
applicable,

» Planned
Annually maintenance
schedules.

This information shall
be updated when it
changes.

» Fuel capability
as described in
Section 6.2.7,
Unit Alternative
Fuel Capability
Operating Guide

Upon Form, in

Request conjunction with

an Operating

Condition

Notice, Alert,

Advisory, or

Emergency

Notice,

Each generator at a generation facility
shall have an automatic speed governor
in service while the generator is on line.
Testing and regulation performance of
the speed governor shall be in
accordance with  Operating Guide

- 13 -
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Section 3, Operational Interfaces. The
generator is required to notify the
ERCOT Control Area Authority, through
its QSE, if the operation of speed
governors is impaired.

Each generation facility providing an
Ancillary Service shall provide output
consistent with the requirements of that
Ancillary Service and ERCOT
instructions.

In the event of an ERCOT declared
Emergency, ERCOT may require the
QSE to notify the generation facility
through the reporting Entity and require
if to increase or decrease generation or
change voltage and reactive
requirements in accordance with the
Protocols. The generation facility shall
use its best efforts in meeting these
required output levels in order that the
ERCOT System can maintain safe and
reliable operation.

It is the responsibility of all generators to
carry an operational share of reactive
support to insure adequate and safe
Voltage Profiles are maintained in all
areas of ERCOT. To accomplish this,
the following requirements shall apply to
each generation facility.

* FEach generation facility shall have
Automatic Voltage Regulators and
power system stabilizers in service
as defined in Section 3.1.4.5,
Automatic Voltage Regulators and
Power System Stabilizers, below.

» The generation facility shall be
designed and operated consistent
with its obligations to supply Voltage
Ancillary Service as required in the
ERCOT Protocols and ERCOT
Control Area Authority Procedures.

« ERCOT has the right and obligation
to Dispatch the reactive output
(VARS) of each generation facility
within its design capability to
maintain adequate transmission
voltage in ERCOT.

« ERCOT and the TSP shall be
notified of any equipment changes

214 -
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that affect the reactive capability of
an operating generating unit no less
than 60 days prior to
implementation of the changes, and
any such changes that decrease the
reactive capability of the generating
unit below the required level must
be approved by ERCOT ptior to
implementation.

High reactive loading or reactive
oscillations on generation units
should be communicated to the
QSE, the fransmission operator,
and ERCOT as soon as practicable.

The tripping off line of a generating
unit due to voltage or reactive
problems should be reported to
ERCOT, the transmission operator,
and the QSE as soon as
practicable.

Operate generators to
provide real and reactive
power or reliability-
related services per
contracts or
arrangements.

QSE

QSE contracts;
Resource
generates

PR-6.3.2-- (1) Unless contracted

otherwise, and with the exception
of Balancing Energy decremental
bids as described in Section 4,
Scheduling, of these Protocols,

Resources capable of providing

Ancillary Services are not required
to provide those Resources or to
submit bids to ERCOT, provided,
however, Resources shall honor
bids submitted to ERCOT for
Ancillary Services under these

Protocols and shall, use
reasonable efforts to provide

Ancillary Services in accordance
with applicable emergency

procedures in these Protocols and
in the Operating Guides.

Ancillary Service providers shall

provide and deploy, as directed by
ERCOT, the Ancillary Service(s)

that they have agreed to provide.
QSEs may specify Self-Arranged
Ancillary Services in accordance
with the Day-Ahead Scheduling as
described in Section 4.4, Day
Ahead Scheduling Process.

-15-
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[PIP106: Current design does
not provide for DLC Profiles.
When DLC  Profiles are
implemented add this item (4) to
section 6.3.2]

(4) QSEs that have Direct
Load Control programs as
described in Section 18.7.2, Load
Profiling of ESI IDs Under Direct
Load Control, will notify ERCOT
immediately of any deployment of
the program. This applies solely to
QSEs using Load Profiling for
Settlement.

See PR-8.2

Monitor the status of
generation plant
protective relaying
systems and
transmission line
protective relaying
systems on the
transmission lines
connecting the
generation plant to the
transmission system,

QSE

Resource
monitors
generation plant
protective relay
systems; TDSP
monitors
transmission line
protective
relaying systems;
QSE relays
information to
ERCOT

See PR-8.2

- 16 -
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GENERATOR
OPERATION

Relationships

Provides generation
commitment plans to
the Balancing
Authority,

QSE

QSE submits
Resource
Plans

PR-4.4.15--QSE Resource Plans

Each QSE that represents a Resource will present a
Resource Plan to ERCOT at 1600. These Resources may
be specific Generation Resources and/or LaaRs. The
Resource Plan capacity should be sufficient to
accommodate the combined quantity of energy and
Ancillary Services scheduled by that QSE from the
Resources that the QSE represents. The Resource Plan
shall indicate the availability of the Resources represented
by the QSE, including a lead-time status code, and the
planned operating level of each Resource, for each hour
of the Operating Day. The Resource Plan shall indicate
the HOL and LOL, and HSL and LSL by Resource. A
Resource may be listed as unavailable to ERCOT if the
Resource’s capacity has been committed to markets in
regions outside of ERCOT. ERCOT shall use other
Resource Dispatch options to maintain system reliability
prior to Dispatching a Generation Resource below its LOL.
ERCOT shall request Qualifying Facilities (QF), hydro
units, and/or nuclear to operate below their LOL only after
other Resource Dispatch options have been exhausted.

QSEs shall use best efforts, consistent with Good Utility
Practice, to continually update their Resource Plans to
reflect the current and anticipated operating conditions of
the Resources. ERCOT will monitor the performance of
QSEs with respect to the submission of accurate
Resource Plans in accordance with the measures
established in Section 4.10, Resource Plan Performance
Metrice. ERCOT will work with individual QSEs as
necessary to improve the individual QSE performance.

Provides Balancing
Authority and
Transmission
Cperator with
requested amount of
reliability-related
services.

QSE

QSE directs
portfolio

PR-6.3.2--Qualified Scheduling Entity Responsibilities

(1) Unless contracted otherwise, and with the exception
of Balancing Energy decremental bids as described in
Section 4, Scheduling, of these Protocols, Resources
capable of providing Ancillary Services are not
required to provide those Resources or to submit bids
to ERCOT, provided, however, Resources shall honor
hids submitted to ERCOT for Ancillary Services under
these Protocols and shall, use reasonable efforts to
provide Ancillary Services in accordance with
applicable emergency procedures in these Protocols
and in the Operating Guides.
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(2) Ancillary Service providers shall provide and deploy,
as directed by ERCOT, the Ancillary Service(s) that
they have agreed to provide.

(3) QSEs may specify Self-Arranged Ancillary Services in
accordance with the Day-Ahead Scheduling as
described in Section 4.4, Day Ahead Scheduling
Process.

{PIP106: Current design does not provide for DLC
Profiles. When DLC Profiles are implemented add
this item (4) to section 6.3.2]

(4) QSEs that have Direct Load Control programs as
described in Section 18.7.2, Load Profiling of ESI IDs
Under Direct Load Control, will notify ERCOT
immediately of any deployment of the program. This
applies solely to QSEs using Load Profiling for

Settlament.

Provides operating
and availability
status of generating
units to Balancing
Authority and
Transmission
Operator for
reliability analysis,

QSE

QSE reports to
ERCOT

PR-5.5.1--Change in Resource Status

The QSE will notify ERCOT of an unplanned change in
Resource status as soon as practicable following the
change. The QSE representing the Resource will report
any changes in Resource status to ERCOT in the
Resource Plan by the beginning of the next hour
following the change in status.

(1) When the operating mode of a Generation Resource
required to provide VS88's AVR or PSS is changed
while the unit is operating, the QSE shall promptly
inform ERCOT. The QSE shall also supply AVR or
PSS status logs to ERCOT upon request.

{2) Any short-term inability of a Generation Resource
required to provide V8S to meet its reactive
capability requirements shall be immediately reported
to ERCOT and the TSP.

PR-8.1.3.2--Resources

Resource Entities must provide ERCOT a written
Planned QOutage and Maintenance Outage program for
the next twelve (12) months, in an ERCOT provided
format updated for a rolling twelve {12) month period.
Planned QOutage and Maintenance Outage scheduling
data for Resource Facilities shall be kept current.
Updates shall identify any changes to previously
proposed Planned Outages or Maintenance Outages and
any additional Planned Outages or Maintenance Outage
anticipated over the next twelve (12) months.

PR-8.2--Communications Regarding Resource Facility
and Transmission Facility Qutages

PR-8.2.1--Single Point of Contact
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All communications concemning Planned Outage or
Maintenance Qutage shall be between ERCOT and the
designated “Single Point of Contact” for each TSP or
Resource Entity. The TSP or Resource Entity shall
identify, in its initial request or response, the Single Point
of Contact, along with primary and alternate means of
communication. The Resource Entity or Transmission
Entity shall submit a Notice of Change of Information
(NCY) form when changes occur in a Single Point of
Contact.  This identification will be confirmed in all
communications with ERCOT regarding Planned Outage
or Maintenance Outage requests.

The Single Point of Contact must be either a person or a
position available seven (7} days per week and twenty-
four (24) hours per day for each Resource Entity and
TSP. The Resource Entity shall designate its QSE as its
Single Point of Contact. The Single Point of Contact for
the TSP shall be designated in accordance with the
ERCOT Operating Guides.

PR-8.2.2--Method of Communication

Communication between ERCOT and TSPs or Resource
Entittes shall be accomplished according to ERCOT
procedures in compliance with these Protocols. Al
submissions, changes, approvals, rejections, and
withdrawals regarding Outages shall be processed
through the ERCOT QOutage Scheduler on the ERCOT
MIS, except for Forced Qutages and Maintenance
Outages, which shall be communicated to ERCOT
immediately by voice communication and subsequently
entered into the Cutage Scheduler.
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Reports annual QSE QSE typically | 0G-3.1.4.1-- PGC Data Reporting
mainienance plan does this for , . .
for generating Resource The PGC’s reporting QSE shall provide the

units to Reliability
Coordinator,
Balancing
Authority and
Transmission
Operator,

following information to ERCOT Control Area
Authority at the times specified:

TIME

INFORMATICN

Every 10 seconds

7 Generation net
MW output;

» Generation net
MVAR;

» Status of switching
devices in
switchyard,

» Generating unit
breaker status;

# Generating unit
High Operating
Limit;

» Generating unit
Low Operating
Limit;

Daily

» Planned unit
status;

# Planned unit
capability (both
hourly and daily);

» Fuel limitations.

The reporting Entity will
promptly report this
condition to ERCOT
Control Area Authority

Annually

= Seasonal capability
where applicable;

¥ Planned
maintenance
schedules.

This information shall be

updated when it

changes.

Upon request

» Fuel capability as
described in Section
6.2.7, Unit
Alternative Fuel
Capability Operating
Guide Form, in
conjunction with an
Operating Condition
Notice, Alert,
Advisory, or
Emergency Notice,
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Each generator at a generation facility shall
have an automatic speed governor in service
while the generator is on line. Testing and
regulation performance cf the speed governor
shall be in accordance with Operating Guide
Section 3, Operational Interfaces. The
generator is required to notify the ERCOT
Control Area Authority, through its QSE, if the
operation of speed governors is impaired.

Each generation facility providing an Ancillary
Service shall provide output consistent with the
requirements of that Ancillary Service and
ERCOT instructions.

In the event of an ERCOT declared Emergency,
ERCOT may require the QSE to notify the
generation facility through the reporting Entity
and require it to increase or decrease
generation or change voltage and reactive
requirements in accordance with the Protocols.
The generation facility shall use its best efforts
in meeting these required output levels in order
that the ERCOT System can maintain safe and
reliable operation.

it is the responsibility of all generators to carry
an operational share of reactive support to
insure adequate and safe Voltage Profiles are
maintained in all areas of ERCOT. To
accomplish this, the following requirements
shall apply to each generation facility.

» Each generation facility shall have
Automatic Voltage Regulators and power
system stabilizers in service as defined in
Section 3.1.4.5, Automatic Voltage
Regulators and Power System Stabilizers,
helow.

+ The generation facility shall be designed
and operated consistent with its
obligations to supply Voltage Ancillary
Service as required in the ERCOT
Protocols and ERCOT Control Area
Authority Procedures.

« ERCOT has the right and obligation to
Dispatch the reactive output (VARS) of
each generation facility within its design
capability to maintain adequate
transmission voltage in ERCOT.

s ERCOT and the TSP shall be notified of
any equipment changes that affect the
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reactive capability of an operating
generating unit no less than 60 days prior
to implementation of the changes, and any
such changes that decrease the reactive
capability of the generating unit below the
required levael must be approved by
ERCOT prior to implementation.

e High reactive Ioading or reactive
oscillations on generation units should be
communicated to the QSE, the
transmission operator, and ERCOT as
soon as practicable.

+ The tripping off line of a generating unit
due to voltage or reactive problems should
be reported to ERCOT, the transmission
operator, and the QSE as soon as
practicable.

REFERENCE: PROTOCOL SECTION 6.10.2, GENERAL
CAPACITY TESTING REQUIREMENTS (IN PART)

QSEs shall provide ERCOT a list identifying
each Generation Resource unit that is expected
to operate more than one hundred sixty eight
(168} hours in a Season as a provider of energy
and/or Ancillary Services. ERCOT shall
evaluate, during each Season of expected
operation, the Net Dependable Capability of
each unit expected to operate more than one
hundred sixty eight (168) hours during that
Season, except for any Generation Resources
used solely for energy services and whose
capacity is less than ten (10) MW. Prior to the
beginning of each Season, QSEs shall identify
the Generation Resources fo be tested during
the Season and the specific week of the test if
known. This schedule may be modified by the
QSE (including retests} during the Season.
QSEs not identifying a specific week for a
Generation Resource unit test must test the unit
within the first one hundred sixty eight (168)
hours of run time during the Season or operate
with a Net Dependabie Capability equal to the
highest  integrated  hourly MWh  output
demonstrated during the first one hundred sixty
eight (168) hours of run time. QSEs do not have
to bring units On-fine or shut down solely for the
purpose of the seasonal verification. Any unit for
which the QSE desires qualification to provide
Ancillary Services shall have its Net Dependable
Capability verified prior to providing services
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using the Generation Resource unit even if it fits
the less than one hundred sixty eight (168} hour
or small capacity exception. The capabifity of
hydro units operating in the synchronous
condenser fast response mode to provide hydro
Hesponsive Reserve shall be evaluated by
Season.

Load acting as a Resource to provide Ancillary
Services shall have its telemetry attributes
verified by ERCOT annually. In addition, once
every two (2) years, any LaaR providing
Responsive Reserve Service shalf test the under
frequency reiay or the ouiput from the solid-state
switch, whichever applies, for correct operation.
However, if the Load’s performance has been
verified through response to an actual event, the
data from the event can be used to mest the
annual telemetry verification requirermnent for that
year and/or the biennial relay testing
requirement. ..

Reports status of
automatic voltage
regulators to
Transmission
Operators.

QSE

QSE reports
to ERCOT

PR-5.5.1--Changes in Resource Status

The QSE will notify ERCOT of an unplanned
change in Resource status as soon as
practicable following the change. The QSE
representing the Resource will report any
changes in Resource status to ERCOT in the
Resource Plan by the beginning of the next hour
following the change in status.

(1) When the operating mode of a Generation
Resource required to provide VSS8's AVR or
PSS is changed while the unit is operating,
the QSE shall promptly inform ERCOT. The
QSE shall also supply AVR or PSS status
logs to ERCQOT upon reguest.

(2} Any short-term inability of a Generation
Resource required to provide VSS to meet
its reactive capability requirements shall be
immediately reported to ERCOT and the
TSP.

0G-3.1.4.5--Automatic Voltage Regulations
and Power System Stabilizers

Generator Automatic Voltage Regulators and
power system stabilizers will be kept in service
whenever possible. Generation Entities shall
notify their QSE, who in turn will promptly notify
the ERCOT Control Area Authority by telephone
of the circumstances, when a voltage regulator
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or stabilizer is unavailable due to maintenance or
failure and when it is returned to normal
operation.

Unit AVR and PSS modeling information
required in the ERCOT Planning Criteria shall be
determined from actual unit testing described in
the Operating Guides. Within thirty (30) days of
ERCOT's request, the results of the latest test
performed shall be supplied to ERCOT and the
TSP.

See also PR-8.2--Communications Regarding
Resource Facility and Transmission Facility
Outages

See also PR-8.2.1--Single Point of Contact

All communications concerning Planned Qutage
of Maintenance QOutage shall be between
ERCOT and the designated “Single Point of
Contact” for each TSP or Resource Entity. The
TSP or Resource Entity shall identify, in its initial
request or response, the Single Point of Contact,
along with primary and alternate means of
communication. The Resource Entity or
Transmission Entity shall submit a Notice of
Change of Information (NCI) form when changes
occur in a Single Point of Contact.  This
identification  will  be confrmed in all
communications with ERCOT regarding Planned
Outage or Maintenance Outage requests.

The Single Point of Contact must be either a
person or a position available seven (7) days per
week and twenty-four (24) hours per day for
each Resource Entity and TSP. The Resource
Entity shall designate its QSE as its Single Point
of Contact. The Single Point of Contact for the
TSP shall be designated in accordance with the
ERCOT Cperating Guides.

See also PR-8.2.2--Method of Communication

Communication between ERCCT and TSPs or
Resource Entities shall be accomplished
according to ERCOT procedures in compliance
with these Protocols. All submissions, changes,
approvals, rejections, and withdrawals regarding
Outages shall be processed through the ERCOT
Outage Scheduler on the ERCOT MIS, except
for Forced Outages and Maintenance Cutages,
which shall be communicated to ERCOT
immediately by voice communication and
subsequently entered into the Outage Scheduler.
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Provides QSE QSE PR-12.4.4.1-- ERCOT Power Operations

operational data to communicate

Reliability s to ERCOT 12.4.4.1.1 QSE, Resource and TDSP

Responsibilities

QSEs, Resources and TDSPs are required to
provide power operation data to ERCOT
including, but not limited to:

(1) Real time generation data from QSEs;

(2) Planned Qutage information from
Resources;

(3) Network data used by any TDSP's control
center, including:

(a) Breaker and line switch status of all
ERCOT Transmission Grid devices;

(b} Line flow MW and MVAR;

(c) Breaker, switches connected to all
Resources;

(dy Transmission Facility Voltages; and
(e} Transformer MW, MVAR and TAP.

(4) Real time generation and Load acting as a
Resource meter data from QSEs;

(5) Real time Generation meter splitting signal
from QSEs;

(6) Planned Transmission OQutage information
from TDSP;

(7) Network transmission data {(model and
constraints) from TDSP;

(8) Resource Plans from QSE; and
(9) Dynamic Schedules from QSEs;

Real Time data will be provided to ERCOT at the
same scan rate as the TDSP or QSE obtains the
data from telemetry.

See also PR-8.2--Communications Regarding
Resource Facility and Transmission Facility
Outages

See also PR-8.2.1--Single Point of Contact

All communications concerning Planned Outage
or Maintenance Outage shall be between
ERCOT and the designated “Single Point of
Contact” for each TSP or Resource Entity. The
TSP or Resource Entity shall identify, in its initial
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request or response, the Single Peint of Contact,
along with primary and alternate means of
communication. The Resource Entity or
Transmission Entity shall submit a Notice of
Change of Information (NCI) form when changes
occur in a Single Point of Contact.  This
identification  will be confirmed in all
communications with ERCOT regarding Planned
QOutage or Maintenance Cutage requests.

The Single Point of Contact must be either a
person or a position available seven (V) days per
week and twenty-four (24) hours per day for
each Resource Entity and TSP. The Resource
Entity shall designate its QSE as its Single Point
of Contact. The Single Point of Contact for the
TSP shall be designated in accordance with the
ERCOT Operating Guides.

See also PR-8.2.2--Method of Communication

Communication between ERCOT and TSPs or
Rescurce Entities shall be accomplished
according to ERCOT procedures in compliance
with these Protocols. All submissions, changes,
approvals, rejections, and withdrawals regarding
Outages shall be processed through the ERCOT
Outage Scheduler on the ERCOT MIS, except for
Forced Outages and Maintenance Outages, which
shall be communicated to ERCOT immediately by
voice communication and subsequently entered
into the Qutage Scheduler,

Revised
generation
maintenance
plans per directive
of Reliability
Coordinator.

QSE

ERCOT
directs
Resources to
change

PR-8.2.4-- Management of Transmission
Forced Outages or Maintenance Outages

In the event of a Forced QOutage, the Resource
Entity or TSP may remove the affected equipment
from service immediately and must immediately
notify ERCOT of its action. Forced Outages may
require ERCOT to review and/or withdraw
approval of previously approved or accepted, as
applicable Planned Outage or Maintenance
Outage schedules to ensure reliability.

For Maintenance Outages, the Resource Entity or
TSP shall notify ERCOT of any Resource or
Transmission  Facility Maintenance  Outage
according to the Maintenance Outage Levels
defined in Section 2, Definitions and Acronyms,
ERCOT will coordinate the removal of Facilities
from service within the defined timeframes as
specified by the TSP or Resource Entity in its
Notification to ERCOT.
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ERCOT may require supporting information
describing Forced Outages and Maintenance
QOutages. ERCOT may reconsider and withdraw
approvals  of  other  previously  approved
Transmission or Reliability Resource Outages as a
result of Forced Outages or Maintenance Outages,
if necessary, in ERCOT's determination to protect
system reliability.  When ERCOT accepts a
Maintenance Outage, ERCOT shali coordinate
timing of the appropriate course of action as
specified in Section 8.3.8, Information for Inclusion
in Transmission Facility Qutage Requests, and
Section 8.4.1, Resources Outage Plan.

Removal of Resource or Transmission Facilities
from service under Maintenance Qutages shall be
coordinated with ERCOT. To minimize harmful
impacts to the system in urgent situations, the
equipment may be removed immediately from
service, provided Notice is given immediately, by
the Resource Entity or TSP, to ERCOT of such
action.

Receives reifability
analyses from
Retiability
Coordinator,

QSE

ERCOT
informs QSE

See also PR-8.2--Communications Regarding
Resource Facility and Transmission Facility
Outages

See also PR-8.2.1--Single Point of Contact

All communications concerning Planned QOutage or
Maintenance Qutage shall be between ERCOT
and the designated "Single Point of Contact” for
each TSP or Resource Entity. The TSP or
Resource Entity shall identify, in its initial request
or response, the Single Point of Contact, along
with  primary  and  alternate  means  of
communication. The Resource Entity or
Transmission Entity shall submit a Notice of
Change of Information (NCI) form when changes
occur in a Single Point of Contact.  This
identification  will  be  confirmed in  all
communications with ERCOT regarding Planned
Outage or Maintenance Outage requests.

The Single Point of Contact must be either a
person or a position available seven (7) days per
week and twenty-four (24) hours per day for each
Resource Entity and TSP. The Rescurce Entity
shall designate its QSE as its Single Point of
Contact. The Single Point of Contact for the TSP
shall be designated in accordance with the
ERCOT Operating Guides.
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See also PR-8.2.2--Method of Communication

Communication between ERCOT and TSPs or
Resource Entities shall be accomplished
according to ERCOT procedures in compliance
with these Protocols. All submissions, changes,
approvals, rejections, and withdrawals regarding
Outages shall be processed through the ERCOT
Outage Scheduler on the ERCOT MIS, except for
Forced Cutages and Maintenance Outages, which
shall be communicated to ERCOT immediately hy
voice communication and subsequently entered
into the Outage Scheduler.

Section 2.1 of the Operating Guide states:
¥ Provide appropriate operaticnal information to
individual QSEs and TOs.

» Provide relevant operational information to
Market Participants (MPs) over the ERCOT
Market Information System (MIS).

» Colect and maintain Control Area Authority
operational data required by the PUCT and
the NERC.

» Receive reports from TOs and QSEs and
forward them to DOE and/or NERC as
required.

» Submit Reliability Coordinator reports to DOE
and/or NERC as required.

¥ Record and report accumulated time error

Receives notice
from Purchasing-
Selling Entity if
interchange
transaction
approved or
denied.

QSE

QSE receives
notice

PR-4.4.18.2--Linkage of Schedules with
Interconnected Non-ERCQ Control Area
Schedules

ERCOT will match the Supply and Obligation
schedules submitted by the QSEs with
interconnected  non-ERCOT  Control  Area
schedules obtained through the NERC Scheduling
Process to confirm schedules and perform
checkouts with adjacent interconnected non-
ERCOT Control Areas. Entities submitting NERC
tags for DC Tie schedules must identify the
appropriate ERCOT GQSE on the NERC tag.
ERCOT will determine the linkage between
interconnected  non-ERCOT  Control  Area
schedules and Supply and Obligation schedules
submitted by QSEs. QSE schedules craating an
ERCOT export across a DC Tie are an Obligation.
QSE schedules creating an ERCOT import across
a DC Tie are a Supply. If the interconnected non-
ERCOT Control Area schedule exceeds the QSE
schedule to or from the DC Tie, ERCOT will deny




20080711- 5153 FERC PDF (Unofficial) 7/11/2008 4:18:05 PM

RELATIONSHIP/
FUNCTION

RESPONSIBLE
ENTITY

ERCOT
PRACTICE

PR/OG REFERENCE

the interconnected non-ERCOT Control Area
schedule with the applicable interconnected non-
ERCOT Control Area(s). If any QSE's Supply or
Obligation schedule indicated as being received or
delivered to or from a DC Tie does not match the
non-ERCOT Area schedule(s) as confirmed or
linked by ERCOT, ERCOT shall settle those
imbatances according to Section 6.8.1.13,
Resource Imbalance and/or Section 6.9.5.2
Settlement For Balancing Energy for Load
Imbalances.

Receives reliability
alerts from
Reliabitity
Coordinator.

QSE

QSE receives
notices

PR-5.6.5--Alert

ERCOT will issue an Alert when ERCOT
determines:

(1) That conditions have developed such that
additional Ancillary Services are needed in
the Operating Period;

(2} That market Congestion Management
technigues specified in these Protocols will
not be adequate to resclve transmission
problems; or

(3) Forced Qutages or other abnormal operating
conditions occur which require operations
outside first contingency security limits as
defined in the ERCOT Operating Guides;

{4) That there are insufficient AS bids.

ERCOT will post the Alert electronically and will
notify all TDSPs and QSEs via the Messaging
System of the posted Alert(s}.

ERCOT must issue an Alert before acquiring
Emergency Short Supply Regulation Services,
Emergency Short Supply Responsive Reserve
Services or Emergency Short Supply Non-
Spinning Reserve Services. With the issuance
of an Alert pursuant to item (1) or (4) above,
ERCOT may exercise its authority to immediately
procure the following services from existing bids:

(1) Regulation Services;
{2} Responsive Reserve Services; and
{3) Non-Spinning Reserve Services.

Emergency Short Supply Regulation Services,
Emergency Short Supply Responsive Reserve
Services or Emergency Short Supply Non-
Spinning Reserve Services will be procured if

- 10 -
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there is insuificient availability of bids for any of
the listed Ancillary Services.

ERCOT will post the Alert electronically on the
MIS and will notify all TDSPs and QSEs via the
Messaging System of the posted Alert(s).

Corrective actions identified by ERCOT shall be
communicated through Dispatch Instructions to
TDSPs and/or QSEs required to implement the
corrective action. Each QSE shall immediately
notify the Market Participants that it represents of
such Alert. To minimize the effects on the
ERCOT System, all TDSPs will identify and
prepare to implement actions, including restoring
outaged lines as appropriate and preparing for
Load shedding. ERCOT may instruct TDSPs to
reconfigure ERCOT System elements as
necessary to improve the reliability of the
ERCOT System. On notification of an Alert,
each QSE and TDSP will prepare for an
emergency in case conditions worsen. ERCOT
may require information from QSEs representing
Resources regarding their fuel capabilities.
Requests for this type of information shall be for
a time period of no more than seven (7) days
from the date of the request. The specific
information which may be requested shall be
defined in the Operating Guides. QSEs
representing Resources shall  provide the
requested information in a timely manner, as
defined by ERCOT at the time of the request.

0G-4.2.3--Alert
REFERENCE: PROTOCOL SECTION 5.6.5, ALERT

ERCOT will issue an Alert when ERCOT
determines:

(1) That conditions have developed such that
additional Ancillary Services are needed
in the Operaling Period;

(2) That market Congestion Management
techniques specified in these Protocols
will not be adeguate to resolve
transmission problems; or

(3) Forced QOutages or other abnormal
operating conditions occur which require
operations outside first  contingency
security limits as defined in the ERCOT
Operating Guides;

11 -
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{4) That there are insufficient AS bids.

ERCOT will post the Alert electronically and will
notify all TDSPs and QSEs via the Messaging
System of the posted Alert(s).

ERCOT must issue an Alert before acquiring
Emergency Short Supply Regulation Services,
Emergency Short Supply Responsive Reserve
Services or Emergency Short Supply Non-
Spinning Reserve Services. With the issuance of
an Alert pursuant to item (1) or (4) above,
ERCOT may exercise its authorily to immediately
procure the following services from existing bids:

{1}  Regulation Services;

(2}  Responsive Reserve Services;
and

{3}  Non-Spinning Reserve Services.

Emergency Short Supply Regulation Services,
Emergency Short Supply Responsive Reserve
Services or Emergency Short Supply Non-
Spinning Reserve Services will be procured if
there is insufficient availabifity of bids for any of
the listed Ancillary Services.

ERCOT will post the Alert electronically on the
MIS and will notify all TDSPs and QSEs via the
Messaging System of the posted Alert(s).

Corrective actions identified by ERCOT shall be
communicated through Dispatch Instructions to
TDSPs and/or QSEs required to implement the
corrective action. Each QSE shall immediately
notify the Market Participanis that it represents of
such Alert. To minimize the effects on the
ERCOT System, all TDSPs will identify and
prepare to implement actions, including restoring
outaged lines as appropriate and preparing for
Load shedding. ERCOT may instruct TDSPs to
reconfigure ERCOT System elements as
necessary lto Iimprove the reliability of the
ERCOT Systern. On notification of an Alen,
each QSE and TDSP will prepare for an
emergency in case conditions worsen. ERCOT
may require information from QSEs representing
Rescurces regarding their fuel capabilities.
Requesis for this lype of information shall be for
a time period of no more than seven (7) days

- 12 -
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from the dafe of the request. The specific
information which may be requested shail be
defined in the Operating Guides. QSEs
representing Resources shall  provide the
requested information in a timely manner, as
defined by ERCOT at the time of the request.

An Alert may be issued by ERCOT when it
recognizes that conditions have developed
such that an insecure operating state exists or
is imminent.

With the issuance of an Alert, ERCOT may
exercise its authority to ask for a quick bid
response that precludes the QSEs having
sufficient time to Self-Arrange additional
Ancillary Services (Reguiation Services,
Responsive Reserve Services, and Non-
Spinning Reserve Services). These additional
Ancillary Services bids must be submitted by
the market prompily in compliance with the
Scheduling Protocol (within 15 minutes).

An Alert may also be issued by ERCOT when
it recognizes that market Congestion
Management techniques specified in these
protocols will not be adequate to resolve
transmission problems.

Alerts will be issued by ERCOT when Forced
Qutages or other abnormal operating
conditions occur which require operations
outside first contingency security limits.
ERCOT will notify all TOs and QSEs and will
post the Alert. TOs should notify their
represented TDSPs. QSEs should nofify
appropriate resources and REPs. |dentified
corrective actions shall be implemented. To
minimize the effects on the ERCOT System,
all! TDSPs will identify and prepare to
implement  actions, including restoring
outaged lines as appropriate and preparation
for Load shedding. ERCOT may instruct
reconfiguration of ERCOT System elements
by TDSPs necessary to improve the reliability
of ERCOT as a whole. On notification of an
Alert, each QSE and TDSP will prepare for an
Emergency in case conditions worsen.

See also PR-8.2--Communications Regarding
Resource Facility and
Transmission Facility
Outages

S13 -




20080711- 5153 FERC PDF (Unofficial) 7/11/2008 4:18:05 PM

RELATIONSHIP/
FUNCTION

RESPONSIBLE
ENTITY

ERCOT
PRACTICE

PR/OG REFERENCE

See alsc PR-8.2.1--Single Point of Contact

All communications concerning Planned Outage
or Maintenance OQutage shall be between
ERCOT and the designated “Single Point of
Contact” for each TSP or Resource Entity. The
TSP or Resource Entity shall identify, in its initial
request or response, the Single Point of Contact,
along with primary and alternate means of
communication. The Resource Entity or
Transmission Entity shall submit a Notice of
Change of Information {NCIi} form when changes
occur in a Single Point of Contact.  This
identification  will be confirmed in all
communications with ERCOT regarding Planned
Outage or Maintenance Outage requests.

The Single Point of Contact must be either a
person or a position available seven (7) days per
week and twenty-four (24) hours per day for
each Resource Entity and TSP. The Resource
Entity shall designate its QSE as its Single Point
of Contact. The Single Point of Contact for the
TSP shall be designated in accordance with the
ERCOT OCperating Guides.

See also PR-8.2.2--Method of Communication

Communication between ERCOT and TSPs or
Resource Entities shall be accomplished
according to ERCOT procedures in compliance
with these Protocols. All submissions, changes,
approvals, rejections, and withdrawals regarding
Qutages shall be processed through the ERCOT
QOutage Scheduler on the ERCOT MIS, except
for Forced Qutages and Maintenance Outages,
which shall be communicated to ERCOT
immediately by wvoice communication and
subsequently entered into the Outage Scheduler.

Receives
notification of
transmission
system problems
from Transmission
Operator.

QSE

QSE receives
notification

PR-5.5.2-- Changes in Transmission Facility
Status

The TDSP will notify ERCOT of any changes in
status of Transmission Facility elements as
provided and clarified in the ERCOT procedures.
The TDSP will netify ERCOT of any other
Transmission Facility status as soon as
practicable following the change. In addition,
any short-term inability to meet minimum TSP or
DSP reactive requirements shall be immediately
reperted to ERCOT by way of the TSP.

_14 -
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Provides real-time | QSE QSE provides | PR-12.4.4.1--ERCOT Power Operations

12.4.4.1.1 QSE, Resource and TDSP
Responsibilities

QSEs, Resources and TDSPs are required to
provide power operation data to ERCOT including,
but not limited to:

(1) Real time generaticn data from QSEs:
(2) Planned Qutage information from Resources;

(3) Network data used by any TDSP’s control
center, including:

(a) Breaker and line switch status of all
ERCOT Transmission Grid devices;

(b) Line flow MW and MVAR;

(¢} Breaker,
Resources;

switches connected to all

(d} Transmission Facility Voltages; and
(e) Transformer MW, MVAR and TAP.

(4) Real time generation and Load acting as a
Resource meter data from QSEs;

{5) Real time Generation meter splitting signal
from QSEs;

(6} Planned Transmission Outage information
from TDSP;
(7) Network transmissiocn data (model and

constraints) from TDSP;
(8) Resource Plans from QSE; and
(9) Dynamic Schedules from QSEs;

Real Time data will be provided to ERCOT at the
same scan rate as the TDSP or QSE obtains the
data from telemetry.

PR-6.5.1.1--Requirement for Operating Period
Data for System Reliability and Ancillary
Service Provision

Operating Period data will be used by ERCOT to
monitor the reliability of the ERCOT System in
Real Time, monitor compliance with Ancillary
Service Obligations, perform historical analysis,
and predict the short-term reliability of the
ERCOT System using network analysis software.

- 15 -
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such Operating Period data from ERCOT or from
QSEs.

(1) A QSE representing a Generation Entity that

has Generation Resources connected to a
TDSP shall provide the following Real Time
data to ERCOT for each individual generating
unit at a Generation Resource plant location
and ERCOT will make the data available to
the Generation Resource’'s host TDSP (at
TDSP expense):

{a) Gross and net real power, or

Gross real power at the generator terminal
and unit auxiliary load real power, or

Net real power at the EPS meter and unit
auxiliary load real power.

(by Gross reactive power at the generator
terminal

(c) Status of switching devices in the plant
switchyard not monitored by the TDSP
affecting flows on the ERCOT System;

(d) Frequency Bias of Portfolio Generation
Resources under QSE operation;

(e) Any data mutuaily agreed by ERCOT and
the QSE to adeguately manage system
reliability and monitor Ancillary Service

Obligations;
(f} Generator breaker status;
(g) High Operating Limit; and
(h) Low Operating Limit.

[PRR590: Add items (i} and (j) upon system
implementation:]

(i) AGC status; and
() Ramp rate.

[PRR307: Revise Section 6.5.1.1(1} and
6.5.1.1(1)(f) as follows when system change
implemented.]

(N A QSE representing a Generation
Entity or a Competitive Retailer that has
Resources connected to a TDSP shall provide
the following Real Time data to ERCOT for
each individuai generating unit or LaaR capable

of _coniroliably reducirig or __increasing

- 16 -
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consumption under Dispatch controf (simitar to
AGC) and that immediately respond
proportionally to frequency changes (similar to
generator governor action) at a Resource plant
location and ERCOT will make

the data available to the Resource’s host TDSP
(at TDSP expense):

{f) Resources breaker status;

[PRR590: Add paragraph (2) and renumber
subsequent paragraphs upon system
implementation:]

{2} A QSE representing Uncontrollable
Renewable Resources is exempt from the
requirements of Section 6.5.1.1(1){i} and {j).

(2) Any QSE providing Responsive Reserve
and/or Regulation must provide for
communications  equipment to  receive
ERCOT telemetered control deployments of
service power.

(3) Any QSE providing Regulation Service must
provide appropriate Real Time feedback
signals to report the control actions allocated
to the QSEs Resources.

(4) Any QSE that represents a provider of
Responsive Reserve, Non-Spinning Reserve,
or Replacement Reserve using interruptible
Load as a Resource (LaaR) shall provide
separate telemetry of the real power
consumption of each interruptible Load
providing the above Ancillary Services, the
LaaR response to Dispatch Instructions for
each LaaR, and the status of the breaker
controlling that interruptible Load. If
interruptible Load is used as a Responsive
Reserve Resource, the status of the high-set
under frequency relay will also be
telemetered.

(5) Any QSE that represents a qualified provider
of Balancing Up Load (BUL) need not provide
telemetry but rather shall provide an estimate
in Real Time representing the real power
interrupted in response to the deployment of
Balancing Up Load.

(6) Real Time data for reliability purposes must

S 17 -
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be accurate to within three percent (3%).
This telemetry may be provided from relaying
accuracy instrumentation transformers.

[PRR580: Add paragraph (7) upon system
implementation:]

{7) A QSE representing a combined cycle plant
may aggregate the AGC and ramp rate SCADA
points for the individual units at a ptant location
into two distinct SCADA points (AGC and ramp
rate) if the plant is configured to operate as
such, i.e. gas turbine{s} and steam turbine(s)
are controlled in aggregate from an AGC
perspective.

0G-3.1.3.1--Operating Obligations

REFERENCE: PrRoTocoL  SecTioN 4.3.4,
OPERATIONS OF THE QUALIFIED SCHEDULING ENTITY

Scheduling Center Requirement. A QSE shall
maintain  a  24-hour,  seven-day-per-week
scheduling center with qualified personnel for the
purposes of communicating with ERCOT for
scheduling purposes and for deploying the QSE’s
Ancillary Services in Real Time.

QSE Representative. Each QSE shall, for the
duration of the Scheduling Process and
setflement period for which the QSE has
submitted schedules to ERCOT, designate a
representalive  who shall be responsible for
operational communications and who shall have
sufficient authority to commit and bind the QSE.

A QSE shall maintain a 24-hour, seven-day-
per-week scheduling center with qualified
personnel for the purposes of communicating
with ERCOT for scheduling purposes and for
deploying the QSE's Ancillary Services in Real
Time. Each QSE shall provide the ERCOT
Control Area Authority (CAA) with its written
backup control plan to continug operation in the
event the QSE's scheduling center becomes
inoperable.

Each backup control plan shall be reviewed and
updated annually and shall meet the following
minimum requirements:;

¥ Description of actions to be taken by
QSE personnel to avoid placing a
prolonged burden on ERCOT and

- 18 -
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other Market Participants.

» Description of specific functions and
responsibilities to be performed to
continue operations from an alternate
location.

# Includes procedures and
responsibilities for maintaining basic
voice communications capabilities with

ERCOT.
» ncludes procedures for backup
control  function testing and the

training of personnel.

As an option, the backup control plan may
include arrangements made with another entity
to provide the minimum backup control
functions in the event the QSE's primary
functions are interrupted.

Each QSE shall, for the duration of the
Scheduling Process and settlement period for
which the QSE has submitted schedules to
ERCOT, designate an individual who shall be
responsible for operational communications and
who shall have sufficient authority to commit
and bind the QSE.

For connectivity requirements for backup sites,
refer to Section 8.3.1.1, QSE Use of Domain
Name Service (DNS) or ERCOT Web-Based
Frant Page for Site Failover.

REFERENCE: PrRoTOCOL SECTION 6.5.1.1,
REQUIREMENT FOR OPERATING PERIOD DATA FOR
SYSTEM RELIABILITY AND ANCILLARY SERVICE
PROVISION

Operating Period data wilf be used by ERCOT to
monitor the reliability of the ERCOT Systemn in
Real Time, monitor compliance with Anciliary
Service Obligations, perform historical analysis,
and predict the short-term reliability of the ERCOT
System using network analysis software. Each
TDSP, at its own expense, may obtain such
Operating Period data from ERCOT or from
QSEs.

{1) A QSE representing a Generation Entity that
has Generation Resources connected fo a

- 19 -
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TDSP shall provide the following Real Time
data to ERCOT for each individual generating
unit at a Generation Resource plant location
and ERCOT wilt make the data available to the
Generation Resource’'s host TDSP (at TDSP
expense):

{a) Gross and net real power, or

Gross real power at the generator
terminal and unit auxiliary load real
power, or

Net real power at the EPS meter
and unit auxifiary load real power.

(b) Gross reactive power at the
generator terminal

{c) Status of switching devices in the
plant switchyard not monitored by
the TDSP affecting flows on the
ERCOT System;

() Frequency Bias of Portfolio
Generation Resources under QSE
operation;

(e) Any data mutually agreed by
ERCOT and the QSE 1o
adequately  manage  system
reliability and monitor Ancillary
Service Obligations;

n Generator breaker status;
(g) High Operating Limit; and
(h} Low Operating Limit.

[PRR590: Add items (i) and {j) upc'm'_
system implementation:}

(i) AGC status; and
- {j) Ramp rate. '

[PRA307: Revise Section 6.5.1.1(1) and
B T.1(1)(f) ‘as fallows when system
change implemented '

R N A QSE representmg a Generation
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(2)- A QSE representing Uncontrollable

requirements of Section 6.5.1.1(1)(i) and (j).

[PRR590; Add paragraph (2) and
renumber subsequent paragraphs upon
system implementation:]

Renewable Resources is exempt from the

(2)

(3)

(4)

(5

(6)

Any QSE providing Responsive Reserve

and/or  Regulation must  provide  for
communications equipment fo receive ERCOT
telermetered control deployments of service
power.

Any QSE providing Regulation Service must
provide appropriate Real Time feedback
signals to report the controi actions allocated
to the QSEs Resources.

Any QSE that represents a provider of
Responsive Reserve, Non-Spinning Reserve,
or Replacement Reserve using interruptible
Load as a Resource shall provide separale
telemetry of the real power consumption of
each interruptible Load providing the above
Ancillary Services, the LaaR response to
Dispatch Instructions for each LaaR, and the
status of the breaker controlling that
inmterruptible Load. If interruptible Load is used
as a Responsive Reserve Resource, the
status of the high-set under frequency relay
will also be telemetered.

Any QSE that represents a qualified provider
of Balancing Up Load (BUL) need not provide
telemetry but rather shall provide an estimate
in Real Time represeniing the real power
interrupted in response to the deployment of
Balancing Up Load.

Real Time data for reliability purposes must be
accurate to within three percent (3%). This
telemetry may be provided from relaying
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accuracy instrumentation transformers.

[PRR590: Add paragraph (7} upon system

implementation:]

(7) A QSE representing a combined cycle
plant may aggregate the AGC and ramp
rate SCADA points for the individual units
at a plant location into two distinct SCADA
points (AGC and ramp rate) if the plant is
configured fo operate as such, ie gas
furbine(s) and steam turbine(s) are
controfled in aggregate from an AGC
perspective.

Adjusts real and QSE ERCOT may | PR-6.5.7.2--QSE Responsibilities

&?f;ﬂ;g Esvtvﬁ; as ?;Sii.r’:ili local {1) QSE Generation Resources required to

Balancing TDSP y provide VSS are expected to have and

Authority and provides maintain Reactive Power capability at least

Transmission direction to equal to the Reactive Power capability

Operator QSE or requirements specified in these Protocols and
' Resource the Operating Guides.

Each QSE's Generation Rescurce providing
V3§ is expected to be compliant with the
Operating Guides for response to transient
voltage disturbance.,

Each Generation Resource providing VSS
must meet technical requirements specified in
Section 6.10, Ancillary Service Qualification,
Testing and Performance Standards.

Each QSE’s Generation Resource providing
V5SS shall operate with the unit's Automatic
Voltage Regulator {AVR) set to regulate
generator terminal voltage in the voltage
control mode unless specifically directed to
operate in manual mode by ERCOT, or when
the unit is going On- or Off- line. If the QSE
changes the mode, other than under ERCOT
direction, then the QSE shall promptly inform
ERCOT. Any QSE-controlled power system
stabilizers will be kept in service unless
specifically permitted to operate otherwise by
ERCOT. QSEs’ control centers will monitor
the status of their regulators and stabiiizers,
and shall report abnormal status changes to
ERCOT,

QSEs shall meet, within established
tolerances, and respond to changes in the
Voltage Profile established by ERCOT subject
to the stated QSE Reactive Power and actual
power operating characteristic limits  and
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voltage limits.

(6) The reactive capability required must be
maintained at all times the plant is On-line.

(7} QSE shall advise ERCOT Operations
whenever their Generation Resources are not
operating at a power factor level as specified
in the Operating Guides. Upon such notice,
ERCOT Operations, in conjunction with the
appropriate TSP, shall investigate the
situation with the goal of restoring the
reported unit's  operation to  within  the
specified power factor range. Actions that
ERCOT may take include the addition or
removal of transmission reactive devices
to/from service or a request to another
Generator Resource within electrical
proximity for the production of leading or
lagging VARS (as appropriate} so as to
equitably share the need for voltage support
among Generation Resources.  Requests
arising within the context of this subsection
may not result in the operation of a
Generation Resource outside of the specified
reactive operating range. Accordingly,
Generation Resources are expected to
voluntarily comply with these requests.
Nothing in this subsection is meant to
supersede ERCQOT's Dispatch authority in the
event of emergency operations.

0G-3.1.5--Transmission and/or Distribution
Service Providers

REFERENCE: PROYTOCOL SECTION 5.5.2, CHANGES
iN TRANSMISSION FACILITY STATUS

The TDSP will notify ERCOT of any changes in
status of Transmission Facility elements as
provided and clarified in the ERCOT procedures.
The TDSP will notify ERCOT of any other
Transmission Facility status as soon as
practicable following the change. In addition, any
short-term inability fo meet minimum TSP or DSP
reactive requirements shall be immediately
reported to ERCOT by way of the TSP.

REFERENCE: PrRoTOCOL  SECTION  6.4.2,
DETERMINATION OF ERCOT CONTROL AREA
REQUIREMENTS (IN PART)

{6) Voltage Support: ERCQOT in coordinafion with
the TDSPs shall conduct studies to determine
the normally desired Voltage Profife for all
Voltage Support busses in the ERCOT System
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and shall post all Voltage Profiles on the
Market Information System. ERCQOT may
temporarily modify its requirements based on
Current System Conditions. ERCQT shall
determine the amount of Voltage Support
Service needed to provide sufficient reactive
capacity in appropriate locations to provide
ERCOT System securily as specified in the
Operating Guides. ..

REFERENCE: PROTOCOL 6.5.7.1, GENERATION
RESOURCES REQUIRED TO PROVIDE VSS INSTALLED
REACTIVE CAPABILITY (IN PART)

(1) Generation Resources required to provide
VSS must be capable of producing a defined
quantity of Reactive Power at rated capability
(MW) to maintain a Voltage Profile
established by ERCOT. This quantity of
Reactive Power is the Unit Reactive Limit
{URL).

{2) Generation Resources required to provide
V8S except as noted below in items (3} or (4),
shall have and maintain a URL which has an
over-excited (lagging) power factor capability
of ninety-five hundredths (0.95) or less and an
under-excited (leading) power factor capability
of ninety-five hundredths (0.95} or jess, both
determined at the generating unit's maximum
net power to be supplied to the transmission
grid and at the transmission system Voltage
Profile established by ERCOT, and both
measured at the point of interconnection to the
TDSP. ..

REFERENCE: ProTocoL 6.5.7.2, QSE
RESPONSIBILITIES (IN PART)

{1) QSE Generation Resources required to
provide VS8 are expected to have and
maintain Reactive Power capability at
least equal to the Reactive Power
capability requirements specified in these
Protocols and the Operating Guides. ..

(6) QSEs shall meet, within established
tolerances, and respond to changes in
the Voltage Profile established by
ERCOT subject to the stated QSE
Reactive Power and actual power
operating characteristic limits and voltage
limits. ..

Y
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REFERENCE: PROTOCOL SECTION 6.5.7.3, ERCOT
RESPONSIBILITIES (IN PART)

(1) ERCOT, in coordination with the TDSPs,
shall establish, and update as necessary,
Yoltage Profiles at  points of
interconnection of Generation Resources
required to provide VSS to maintain
system voltages within  esiablished
limits. ..

(3) ERCOT, in coordination with the TDSPs,
shall deploy static Reactive Power
Resources as required to continuously
maintain dynamic Reactive Reserves
from QSEs, both leading and lagging,
adequate fo meet ERCOT System
requirements. ..

REFERENCE: ProTocoL  SECTION  6.7.6,
DEPLOYMENT OF VOLTAGE SUPPORT SERVICE (IN
PART)

(2} ERCOT and TDSPs shall develop
operating procedures specifying Voltage
Profiles  of transmission  controfied
reactive Resources to minimize the
dependence on  generation-supplied
reactive Resources. For Generation
Resources required to provide VSS, step-
up transformer tap seftings will be
managed to maximize the use of the
ERCOT  System for all  Market
Participants while maintaining adequate
reliabiiity. ..

ERCOT and TDSPs shall operate the ERCOT
Interconnected System in compliance with Good
Utility Practice and NERC and ERCOT standards,
policies, guidelines and operating procedures.

TDSPs monitoring system conditions shall notify
ERCOT when Transmission Facility Elements
reach safe operating limits as soon as practicable,
if these Transmission Facility Elements will affect
the ERCOT system.

A TDSP shall notify ERCOT Control Area
Authority of any changes in their transmission
facility status within 10 seconds of the change of
status.

TDSPs shall follow ERCOT instructions related to
ERCOT responsibilities:
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Performing the physical operation of the
ERCOT Transmission Grid, including
circuit breakers, switches, voltage control
equipment, protective relays, metering
and load shedding equipment;

Directing changes in the operation of
transmission voltage caontrol equipment;

TDSPs will maintain voltage set points
established by ERCOT utilizing static
reactive devices. TDSPs, under the
direction of ERCOT, will coordinate TDSP
static device switching with QSE dynamic
reactive device operation. Static reactive
devices will be brought on line before
predicted daily maximum load growth or
dynamic reactive resources reach
operating limits. Static reactive devices
will be taken off line during daily load
decline and before dynamic reactive
resources reach operating limits. ERCOT
will  coordinate  Automatic  Voltage
Regulator, dynamic and static reactive
device outages to ensure adequate
reactive reserves are maintained

Taking those additional actions required
to prevent an imminent Emergency
Condition or to restore the ERCOT
Transmission Grid to a secure state in the
gvent of an ERCOT System Emergency.

Each TDSP,

at its own expense, may obtain

Operating Period data from ERCOT (See Section

2.3.1, above).

0G-3.1.4.1--PGC Data Reporting

The PGC's

reporting QSE shall provide the

following information to ERCOT Control Area
Authority at the times specified.

TIME INFORMATION
¥ Generation net MW output
» Generation net MVAR
# Status of switching devices
Every 10 in switchyard
seconds

» Generating unit breaker
status

» Generating unit High
Operating Limit

-6 -
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» Generating unit Low
Operating Limit

» Planned unit status,

# Planned unit capability
(both hourly and
daily),

Daily > Fuel limitations.
The reporting Entity will
promptly report this

condition to ERCOT
Control Area Authority

» Seasanal capability
where applicable,

#* Planned maintenance

Annually schedules.

This information shall be
updated when it changes.

#» Fuel capability as
described in Section
6.2.7, Unit Alternative
Fuel Capability
Operating Guide
Form, in conjunction
with an Operating
Condition Notice,
Adert, Advisory, or
Emergency Notice,

Upon reguest

Each generator at a generation facility shall
have an automatic speed governor in service
while the generator is on line. Testing and
regulation performance of the speed governor
shall be in accordance with Operating Guide
Section 3, Operational Interfaces. The
generator is required to notify the ERCOT
Control Area Authority, through its QSE, if the
operation of speed governors is impaired.

Each generation facility providing an Ancillary
Service shall provide output consistent with the
requirements of that Ancillary Service and
ERCOT instructions.

In the event of an ERCOT declared Emergency,
ERCOT may require the QSE to notify the
generation facility through the reporting Entity
and require it to increase or decrease
generation or change voltage and reactive
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requirements in accordance with the Protocols.
The generation facility shall use its best efforts
in meeting these required output levels in order
that the ERCOT System can maintain safe and
reliable operation.

ft is the responsibility of all generators to carry
an operational share of reactive support to
insure adequate and safe Voltage Profiles are
maintained in all areas of ERCOT. To
accomplish this, the following requirements shall
apply to each generation facility.

¢« FEach generation facility shall have
Automatic Voltage Regulators and power
system stabilizers in service as defined in
Section 3.1.4.5, Automatic  Voltage
Regulators and Power System Stabilizers,
below.

» The generation facility shall be designed
and operated consistent with its obligations
to supply Voltage Ancillary Service as
required in the ERCOT Protocols and
ERCOT Control Area Authority Procedures.

* ERCOT has the right and obligation to
Dispatch the reactive output (VARS) of each
genheration facility within s design capability
to maintain adequate transmission voltage in
ERCOT.

* ERCOT and the TSP shall be notified of any
equipment changes that affect the reactive
capability of an operating generating unit no
less than 60 days prior to implementation of
the changes, and any such changes that
decrease the reactive capability of the
generating unit below the required level must
be approved by ERCOT prior to
implementation.

» High reactive loading or reactive oscillations
on generation units should be communicated
to the QSE, the transmission operator, and
ERCOT as soon as practicable.

e The tripping off line of a generating unit due
to voltage or reactive problems should be
reported to ERCOT, the transmission
operator, and the QSE as soon as
practicable.

REFERENCE: PROTOCOL SECTION 6.10.2, GENERAL
CAPACITY TESTING REQUIREMENTS (IN PART)
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QSEs shall provide ERCOT a list identifying each
Generation Resource unit that is expected to
oparate more than one hundred sixty eight (168)
hours in a Season as a provider of energy and/or
Ancillary Services. ERCOT shall evaluate, during
each Season of expected operation, the Net
Dependable Capability of each unit expected to
operate more than one hundred sixty eight (168)
hours during that Season, except for any
Generation Resources used solely for energy
services and whose capacily is less than ten (10)
MW.  Prior to the beginning of each Season,
QSEs shalf identify the Generation Resources to
be tested during the Season and the specific
week of the test if known. This schedule may be
modified by the QSE (including retests) during the
Season. QSEs nof identifying a specific week for
a Generation Resource unit test must test the unit
within the first one hundred sixty eight (168) hours
of run time during the Season or operate with a
Net Dependable Capability equal to the highest
integrated hourly MWh output demonstrated
during the first one hundred sixty eight (168)
hours of run time. QSEs do not have to bring
units On-line or shut down solely for the purpose
of the seasonal verification. Any unit for which the
QSE desires qualification to provide Ancillary
Services shall have its Net Dependable Capability
verified prior to providing services using the
Generation Resource unit even if it fits the less
than one hundred sixty eight (168) hour or smail
capacity exception. The capability of hydro units
operating in the synchronous condenser fast
response mode to provide hydro Responsive
Heserve shall be evaluated by Season.

Load acting as a Resource to provide Ancillary
Services shall have its telemetry attributes
verified by ERCOT annually. In addition, once
every two (2) years, any LaaR providing
Responsive Reserve Service shalf test the under
frequency relay or the output from the solid-state
switch, whichever applies, for correct operation.
However, if the Load's performance has been
verified through response to an actual event, the
data from the event can be used to meet the
annual telemetry verification requirement for that
year and/or the biennial relay testing
requirement...
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111 Market Place
Suite 500
Baltimore, Maryland 21202

Constellation Energy

¢y - Fa W T )
Caerncknes roun

Qctober 19, 2007

David W. Hilt

Vice President and Director of Compliance
North American Electric Reliability Corporation
116-390 Village Boulevard

Princeton, NJ 08540-5721

Re: Response of Constellation Energy Commodities Group, Inc. (“Constellation”)
to Texas Regional Entity’s Response to Registration Appeal

Dear Mr. Hilt:

On May 4, 2007, Constellation Energy Commodities Group, Inc.
(“Constellation”) appealed, as set forth in Attachment A (“Appeal”) the North
American Electric Reliability Corporation’s (“NERC”) registration of Constellation as
Generator Operator (“GOP”) in the Texas Regional Entity (“TRE”) region, with respect
to Power Resources, Ltd.'s (“PRL”) generating facilities located in Howard County,
Texas (“Project”). In the Appeal, Constellation demonstrated that it should not be the
GOP. On Friday, October 5, 2007, Constellation received, in response to the Appeal,
TRE's assessment of Constellation’s registration as a GOP for the Project in the TRE
region (“Assessment”).

By this letter, Constellation hereby responds to the Assessment.  As
demonstrated herein, NERC erred in registering Constellation as the GOP for the
Project. Therefore, Constellation requests that NERC remove Constellation from the
NERC Compliance Registry (“Registry”) as a GOP with respect to the Project. NERC
should instead register PRL as GOP with respect to the Project.

Having not been initially advised by NERC of any opportunity to respond to
TRE’s Assessment, Constellation contacted NERC to request such an opportunity.
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Constellation was advised, as discussed further in Section VII, that Constellation could
have until October 19, 2007 to respond to TRE's 72-page Assessment.’

Due to the late notice provided to Constellation as to substance of TRE’s
Assessment (i.e., October 5) and the time required for Constellation to prepare a
response to the extensive materials included in that Assessment, NERC’s Board of
Trustees Compliance Committee (“Compliance Committee”) will not receive this
response until shortly before the Compliance Committee’s meeting on October 21, 2007,
during which the Compliance Committee will consider the Appeal. However,
Constellation requests that the Compliance Committee carefully review and consider
this response before completing its deliberations.?

I. EXECUTIVE SUMMARY OF CONSTELLATION’S RESPONSE TO TRE’S ASSESSMENT

TRE’s recommendation to NERC that Constellation be registered as a GOP for
the Project (and, therefore, NERC's registration of Constellation as a GOP) is
fundamentally flawed because it rests on two key, but inaccurate, determinations. If
left to stand, such registration will create a gap and weaken reliability because it will
allow PRL, the entity that has the actual authority and ability to ensure compliance with
the Reliability Standards associated with GOP registration (“GOP Reliability
Standards”), to escape responsibility. At the same time, it will foist upon Constellation
the responsibility for complying with the GOP Reliability Standards, even though it has
no ability or authority to comply or to compel compliance with such requirements. If
NERC upholds TRE’s determination, it will fail in its mission of ensuring reliable
operation of the Bulk-Power System (“BPS”).

First, TRE concludes that, although Constellation neither owns nor physically
operates the Project and does not directly perform the reliability tasks, Constellation has
complete contractual control over the Project and has the authority to compel PRL to
take all actions necessary to ensure compliance with the GOP Reliability Standards

'Representatives of Constellation were advised of the response time through telephone
conferences with Ms. R. Michael of NERC on Qctober 5 and 11, 2007.

*Mosaic Fertilizer, LLC, 121 FERC q 61,058, at P 34 (2007) (finding that NERC must
adequately demonstrate why entities are registered, and must adequately address the
arguments made by registered entities as to why they are not properly registered).
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under its agreement with PRL to purchase power from PRL (“Tolling Agreement”).
TRE’s conclusion is wrong,.

The Tolling Agreement plainly states that PRL “operates and maintains”
the Project, and has retained authority and responsibility for compliance
with ERCOT reliability standards, which include the GOP Reliability
Standards. Constellation, on the other hand, has the right to schedule and
purchase capacity, energy and ancillary services produced by the
Project—but such rights are limited to the Project’s availability, which is
determined by PRL.

The Tolling Agreement also does not give Constellation any authority to
compel PRL to take actions required to comply with the GOP Reliability
Standards. As the owner and operator of the Project, PRL is responsible
for developing, implementing and enforcing policies and protocols
necessary to ensure that the Project’s capability to produce power and its
actual physical operations comply with all of the contractual, technical,
regulatory and other legal requirements applicable to the ownership and
operation of the Project.

TRE and NERC cannot ignore or dismiss the plain language of the Tolling
Agreement that unambiguously shows that PRL has retained the
responsibility to be the operator of the Project for GOP purposes and the
authority, dominion and control over the business and physical
operations of the Project that is necessary to ensure compliance with the
GOP Reliability Standards.* The Tolling Agreement does not transfer
such responsibilities to Constellation.

In short, Constellation lacks authority over PRL and the Project to ensure
performance of the GOP Reliability Standards, including those that
require the GOP to (i) operate, test, or monitor the generating facility,
(ii) provide information or reports to other Responsible Entities (as
defined by NERC), (iii) establish procedures for the operation of the
Project, or (iv) coordinate operation of the Project with other Responsible
Entities.

3A comprehensive analysis of the Tolling Agreement is provided in Section III.
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Second, TRE has adopted a blanket rule that a Level 4 Qualified Scheduling
Entity (“QSE”) under the ERCOT Independent System Operator’s (“ERCOT 1SO”)
market and transmission service rules that ERCOT ISO administers (“ERCOT
Protocols” or “Protocols”) is, by definition, a GOP. TRE supports this blanket rule
based on its view that the tasks performed by a QSE with respect to the Protocols are
similar to a few elements contained in the description of GOP tasks and relationships in
the NERC Reliability Functional Model, Version 3 (“Model”). TRE is wrong again.

As TRE itself acknowledges in the Assessment, the ERCOT Protocols are
ditferent from the Reliability Standards approved by the Federal Energy
Regulatory Commission (“FERC”).

Neither the Tolling Agreement nor Constellation’s assumption of QSE
obligations for the Project under the ERCOT Protocols shift to
Constellation responsibility for compliance with GOP Reliability
Standards.

TRE erroneously concludes that because Constellation is the
communications intermediary with ERCOT ISO for ERCOT Protocol
purposes, such conduit role elevates Constellation to GOP.

There is much more to satistaction of the GOP Reliability Standards than
the communication of information. GOP responsibilities include overall
management of the actual operations and maintenance of the Project and
relevant procedures consistent with the GOP Reliability Standards, which
also drive the content of relevant reports and communications required to
be submitted under the GOP Reliability Standards.

A careful review of each of the Model and the GOP Reliability Standards
demonstrates the error in TRE’s logic. NERC obligations must rest with
the entity that has the authority and ability to actually ensure the
performance of the GOI’ Reliability Standards, not the entity that is
providing a communications service. Any overlap in communication
topics between GOP Reliability Standards and ERCOT Protocols cannot

*A comprehensive review of the Model and GOP Reliability Standards is provided in
Sections V and V1.
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serve as the basis for assigning to Constellation, as the Project QSE, the
obligation to satisfy the GOP Reliability Standards.

. TRE’s attempted convergence of QSE responsibilities under the ERCOT
Protocols and GOP responsibilities under FERC-approved Reliability
Standards fails completely, and reflects a results-oriented disregard of the
facts. TRE apparently concluded that it would prefer to hold one entity
responsible for two roles —satisfaction of QSE requirements under ERCOT
Protocols and satisfaction of GOP requirements under NERC Reliability
Standards—and so it adopted the blanket rule that a QSE will be a GOP,
without consideration as to how the QSE could possibly ensure
Compliance. However, convenience is not a criteria for registration.

In short, Constellation has no ability or authority, contractually or otherwise, to
ensure the Project’s compliance with the GOP Reliability Standards. PRL is the entity
that should be registered as the Project’'s GOP. If NERC does not de-register
Constellation and replace PRL as the Project’s GOP, NERC is essentially weakening
reliability by giving PRL—the entity that should be registered as GOP—license to
ignore the GOP Reliability Standards.

In addition, no other Regional Entity has adopted a blanket rule registering
ISO/RTO communications interfaces as GOPs. Should NERC deny Constellation’s
Appeal, this inconsistent approach to the application of the GOP Reliability Standards
would result in a failure by NERC to abide by FERC’s consistency requirement and
NERC’s own Rules of Procedure.

Thus, to ensure that no gap is created that will jeopardize reliability and to
ensure consistency among regions, NERC must grant the Appeal and remove
Constellation from the Registry as a GOP in the TRE region, and replace it with PRL.

I1. ADDITIONAL FACTUAL BACKGROUND

The Assessment provides a general description of the background leading up to
this Appeal. However, there are a few additional important points that bear notice.
Constellation filed its Appeal with NERC in May 4, 2007. Having heard nothing from
either NERC or TRE, and faced with the obligation to comply with Reliability Standards
for which it could not comply or risk severe penalty, on June 14, 2007, Constellation
submitted to TRE a supplemental letter further discussing the inappropriateness of the
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GOP registration and Constellation’s actual inability to comply with the GOP Reliability
Standards (“Supplemental Letter,” included as Attachment B)> Constellation’s efforts
to engage TRE fell on deaf ears. In fact, the only communication that Constellation
received from TRE with respect to its Supplemental Letter was a suggestion that
Constellation execute joint registration forms to allocate responsibilities between
Constellation and PRL. These forms require execution by both parties. PRL has been
unwilling to discuss with Constellation PRL’s responsibilities under the GOP Reliability
Standards.

It was not until October 5, 2007, when Constellation received a copy of TRE’s 72-
page Assessment, that Constellation had the benefit of TRE’s position. Until that time,
the only basis that TRE had provided to Constellation for the GOP registration was a
conclusory statement that TRE had determined that all Level 4 QSEs would be
designated as GOPs. TRE states that it received information from PRL supporting the
registration of Constellation as GOP on July 13, 2007 (“PRL Letter”). However, neither
TRE nor PRL shared that information with Constellation prior to the Assessment, nor
did TRE request any additional information from Constellation in an effort to confirm
information it had received from PRL. Consequently, Constellation was not provided
an opportunity to respond to the PRL Letter prior to the issuance of the Assessment. It
was not until October 11, 2007, following Constellation’s written request, that TRE
provided Constellation with a copy of the PRL Letter (i.e., six days after Constellation
learned of the letter’s existence and requested a copy).®

III. CONSTELLATION NEITHER OWNS NOR OPERATES GENERATION IN ERCOT, AND
Has NoT AGREED UNDER A CONTRACT TO TAKE ON ANY GOP OBLIGATIONS OR
BE REGISTERED AS GOP

TRE based many of its assertions of Constellation’s GOP status on an erroneous
interpretation of the Tolling Agreement. Its conclusions on the Tolling Agreement rely
on the statements made in the PRL Letter and TRE's speculation on the way the Tolling

*Constellation provided a copy of the Supplemental Letter to PRL on June 14, 2007.

PRL also did not share the letter with Constellation, even though the letter purported
to respond to Constellation’s Appeal and Supplemental Letter, copies of which
Constellation provided to PRL on June 14, 2007.
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Agreement works.” Either way, it is entirely inappropriate for a governing authority to
foist significant legal obligations (with concomitant penalty exposure) upon an entity
without a complete and accurate assessment of the facts.

TRE generally contends, based on conclusory statements of PRL, that pursuant to
the Tolling Agreement, Constellation “exercises complete contractual control” of the
Project and “’exclusively handles’ the relationships relating to the facilities in the
provision of power.”8 Relying in part on PRL’s statements, TRE concluded (without
seeing the agreement) that the Tolling Agreement shows that Constellation exclusively
exercises the kinds of control over the Project to make it, rather than PRI, the entity that
should be registered as the GOP for the Project under NERC's Reliability Standards.’
TRE argues that along with Constellation’s QSE agreement with ERCOT ISO, the
Tolling Agreement transfers the GOP responsibilities from PRL to Constellation.™

TRE erred in concluding that the Tolling Agreement evidences that Constellation
is the operator of the Project for purposes of being the GOP under NERC's Reliability
Standards. The opposite is, in fact, true. As explained below, the Tolling Agreement
shows that it is PRL, not Constellation, that should be registered as the GOP.

PRL conveniently omits mentioning in the PRL Letter that the Tolling Agreement
specifically states that PRL is the entity that “operate[s] and maintain[s]” the Project and
such responsibility requires it to ensure that the Project is operated and maintained in
accordance with prudent industry practice, which includes, among other things,
compliance with reliability standards applicable in ERCOT."" Accordingly, the Tolling
Agreement clearly demonstrates that PRL has retained, rather than transferred to
Constellation, all operator responsibilities under NERC’s Reliability Standards
including those as the GOP. NERC, TRE and PRL cannot ignore or dismiss the plain
language of the Tolling Agreement that unambiguously shows that PRL contractually

7See Assessment at 5 (quoting PRL Letter). As noted above, Constellation was not given
the opportunity to review or respond to the PRL Letter until Qctober 11, 2007.

SAssessment at 4 (quoting PRL Letter at 1), 12, 13 (at pp.12, TRE attributes statement to
“CEG”, but it is PRL who makes the statement in the PRL Letter).

?Assessment at 4.
WA ssessment at 6.

UTolling Agreement, Section 7.2(a).
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has committed to be the operator of the Project. Such contractual commitment by PRL
refutes TRE’s conclusions that the Tolling Agreement transfers to Constellation
complete control of the Project or the authority to direct or ensure, as a GOP,
compliance with the GOP Reliability Standards.””

As the operator, PRL is the entity that makes, and is responsible for enforcing,
decisions that control and affect the overall operations of the Project including
satisfaction of NERC's Reliability Standards. PRL, not Constellation, is responsible for
developing, implementing and enforcing policies and protocols necessary to ensure that
the Project’s capability to produce power and its actual operations comply with all of
the contractual, technical, regulatory and other legal requirements applicable to the
ownership and operation of the Project. Such responsibilities include garnering,
controlling and directing the financial, technical and personnel resources needed to
fulfill these requirements. While PRL may delegate certain tasks to people or
companies, PRL is the one ultimately responsible to ensure that the tasks are completed
in accordance with applicable requirements. In short, PRL has relationships with key
people and entities with respect to the overall business and operations of the Project
that Constellation does not have or control.

TRE defines the term “operate” 'to mean “to produce an effect” and to “control or
direct the functioning of[,] . . . to conduct the affairs off, . . . or . . . t]Jo bring about or
effect.”’* PRL’s rights and duties as operator of the Project under the Tolling
Agreement and the relationships and people it hires, directs or controls to assist PRL in
its operator role, cause PRL to fall squarely within TRE’s definition of an operator.

Other provisions of the Tolling Agreement further demonstrate the pervasive
dominion and operational control that PRL. has over the Project and its ability to
provide capacity, energy and ancillary services:

. PRL determines the annual planned outages for the Project, which do not
have to be approved by Constellation unless an outage is planned during
the June through September period." While PRL is required to consult
with Constellation on such planned outages, PRL is not required to

125p¢ Assessment at 6.
BAssessment at 7.

“Tolling Agreement, Section 7.5
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accommodate Constellation’s requests for changes if PRI. determines that
they would adversely affect PRL, the Project, the Project operator (which
is not Constellation) or would otherwise be inconsistent with prudent
industry practice, which embraces the NERC Reliability Standards.s

As discussed further below, PRL determines the Project’s daily availability
to provide energy and ancillary services.'s

PRL controls the amount of AGC that the Project is capable of achieving,
While Constellation relies on tests conducted by PRI to determine the
amount of AGC that the Project is capable of achieving, if the Project fails
to achieve certain levels of AGC, then the Project is derated until PRL
takes appropriate actions to correct the problem.”” Constellation does not
have the authority to direct or control remedial actions for an AGC
shortfall; such decision is within PRL’s control. If PRL continues to fail to
achieve AGC baselines under the Toiling Agreement, Constellation’s only
remedy is an adjustment to the price it pays for capacity.’

PRL is responsible for operating and maintaining the Project in a manner
that will optimize the provision of ancillary services,”

PRL must maintain all regulatory and environmental permits and
approvals required to operate the Project.?

PRL is the party to a blackstart service agreement it has executed with
ERCOT; PRL is responsible for that agreement and blackstart services are
governed by that contract.”

“Tolling Agreement, Exhibit D.

¥Tolling Agreement, Section 4.2(b)—(d).

YTolling Agreement, Section 5.8.

"Tolling Agreement, Section 5.8(c).

¥Tolling Agreement, Section 7.2(e).

“Tolling Agreement, Sections 6.1(h), 7.2(a).

ATolling Agreement, Section 7.2(e).
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. PRL is the party to the electric interconnection agreement with Oncor
Electric Delivery Company (“Oncor”); PRL is responsible for the
performance of that agreement and interconnection services of the Project
are governed by that contract.?

By contrast, Constellation’s limited power purchase rights and fuel supply
obligations under the Tolling Agreement do not constitute the types of control a GOP
would need to perform its responsibilities under the GOP Reliability Standards. While
Constellation is entitled to the capacity, energy and ancillary services produced by the
Project, its ability to schedule power from the Project is subject to various limitations
under the Tolling Agreement. The amount of capacity, energy and ancillary services
that the Project is capable of providing is based in large part on PRL’s actions with
respect to operating and maintaining the Project and its capability to receive fuel and
produce power in the quantities requested by Constellation. As noted above, PRL, not
Constellation, determines the Project’s daily availability to provide energy and ancillary
services. Therefore, the amount of energy and ancillary services from the Project that
Constellation can decide to schedule at any given time is driven by PRL’s overall
operation and management of the Project to maintain its capability and availability to
produce such products.?

For example, if PRL determines that the Project is not available because of
outages, deratings or other legal, regulatory or technical operational constraints
contemplated under the Tolling Agreement, the amount of energy and ancillary
services that Constellation can schedule to buy under these circumstances is reduced.
Constellation does not determine or control such Project constraints and it cannot
disregard them in its dispatch decisions. Moreover, PRL is not required to comply with
a proposed schedule for energy proffered by Constellation if PRL determines that the
Project is suffering from constraints {e.g., outages or deratings) set forth in the
contract.? Further, while Constellation may request changes to an energy schedule in

ZThe interconnection agreement is attached to the Tolling Agreement as Exhibit L.

“The fact that Constellation is responsible for paying scheduling fees, if any, for
scheduling energy is part of the commercial bargain it made to buy energy available
from the Project and is not, in and of itself, control over the Project.

*Tolling Agreement, Section 4.2.
B,
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accordance with applicable ERCOT IS0 requirements, PRL. does not have to agree to
the change if such changes are not within the Project’s operating constraints and the
scheduling protocols set forth in the Tolling Agreement.*

In short, the notion that Constellation has unfettered control over the Project by
reason of its energy scheduling rights and fuel supply obligations is not in any way
supported by the Tolling Agreement. PRL’s operational management of the Project’s
capabilities and availability is the crucial factor that determines whether and how much
capacity, energy and ancillary services are available from the Project to be purchased or
scheduled for dispatch by Constellation.

Finally, Constellation’s and PRL’s understanding under the Tolling Agreement
that Constellation will be the QSE for the Project is not an agreement between the
parties that Constellation is or will be the GOP under NERC’s Reliability Standards.
Under the Tolling Agreement, PRL has delegated to Constellation, and Constellation
has agreed to be, the QSE for the Project, not the GOP.?” QSE is defined in the Tolling
Agreement by reference to the “ERCOT Protocols.” ERCOT Protocols are defined in the
Tolling Agreement as operating protocols promulgated by the ERCOT ISO and
approved by the Texas Public Utility Commission (“PUCT").?® The ERCOT IS0 is
defined in the Tolling Agreement as the entity carrying out the independent system
operator functions as designated by the PUCT.?

Nothing in the QSE provisions of the Tolling Agreement, however, expands
Constellation’s QSE obligations to include being the GOP for the Project under NERC's

*Tolling Agreement, Section 4.2(b).

“Tolling Agreement, Section 4.2 (g). PRL recognizes in the Tolling Agreement that
Constellation’s ability to perform its QSE functions properly is dependent on PRL
actions with respect to the Project. For example, PRL is required to indemnify
Constellation for any costs, charges, penalties or liabilities Constellation incurs in its
capacity as a QSE where PRL negligently or willfully prevents Constellation from
fulfilling its obligations as a QSE for the Project or fails to operate the Project in
accordance with the Tolling Agreement or applicable schedule for ancillary services or
energy. Tolling Agreement, Section 4.2(h).

#Tolling Agreement, Section 1.1.

»2Id,
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Reliability Standards. The QSE provisions in the Tolling Agreement are narrowly
drawn. They clearly limit Constellation’s QSE obligations to the requirements found in
the ERCOT Protocols developed and administered by the ERCOT ISO and approved by
the PUCT. They do not refer to the FERC-approved NERC Reliability Standards, which
are administered by NERC and TRE, nor can the contract definition of ERCOT Protocols
be interpreted to include such Reliability Standards. As TRE recognizes, the NERC
Reliability Standards that TRE administers are a different set of rules from the PUCT-
approved ERCOT Protocols administered by ERCOT ISO.*  Since the Tolling
Agreement only addresses Constellation’s QSE responsibilities under the ERCOT
Protocols, these provisions show that the Tolling Agreement does not constitute a
contractual arrangement between Constellation and PRL for Constellation as QSE
under the ERCOT Protocols to also be the GOP under the Reliability Standards.
Moreover, neither NERC nor TRE has the authority to modify the Tolling Agreement
and force Constellation to take over PRL’s obligations under the Reliability Standards.”

For all of the reasons described above, PRL has retained for itself under the
Tolling Agreement the GOP obligation for the Project and has neither transferred this
function or the authority to perform or enforce those functions to Constellation.

IV. PERFORMANCE OF QSE COMMUNICATIONS RESPONSIBILITIES UNDER ERCOT
PROTOCOLS DOES NOT MAKE CONSTELLATION RESPONSIBLE FOR GOP
RELIABILITY STANDARDS

TRE makes much of the fact that a QSE is the single point of contact for
communication of information under the ERCOT Protocols, even suggesting that, if the
QSE is not designated as the GOP, there would be no means for anyone else to assume
GOP obligations.® TRE's logic is twisted. Even to the extent that a QSE has certain
communications responsibilities under the ERCOT Protocols and a GOP has certain
communication responsibilities under the NERC Reliability Standards, it simply does
not follow that a QSE should be registered as a GOP. Moreover, Constellation’s

0See, e.g., Assessment at 4, 10.

MMandatory Reliability Standards for the Bulk-Power System, Order No. 693, 72 Fed. Reg.
16416, at P141 (April 4, 2007) (clarifying that the Commission “did not intend to change
existing contracts, impose new organizational structures or otherwise affect existing
agreements that set forth the responsibilities of various entities.”).

2 Asgsessment at 6.
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agreement with ERCOT to be a QSE does not constitute an agreement that PRL’s
registration and reliability responsibilities under the GOP Reliability Standards are
transferred to Constellation, despite TRE’s remarks to the contrary.®

First, the ERCOT Protocols are PUCT-approved rules established by the ERCOT
SO for purposes of administering its markets and providing transmission services to its
customers. They are not FERC-approved NERC Reliability Standards. Constellation’s
assumption of QSE obligations for the Project under the ERCOT Protocols does not, and
cannot, shift to it responsibility for compliance with GOP Reliability Standards.
Moreover, TRE's presumption that the requirements imposed on a QSE are the same as
the requirements imposed on a GOP is not accurate.

Second, while the NERC Reliability Standards may involve communication
elements,” there is much more to satisfying the GOP Reliability Standards than the
communication of information, including actually operating the generating facilities
and performing day-to-day maintenance on such facilities. Constellation has no ability
or authority to perform such activities or to compel performance of such activities by
PRL. As set forth in Section 1II, under the Tolling Agreement, PRL retains, and did not
transfer to Constellation, all operator responsibility.

Third, as to those elements of the GOP Reliability Standards that do involve
communication, while the type of information communicated may, in a few
circumstances, be similar under the ERCOT Protocols and GOP Reliability Standards,
this overlap in communication topics cannot serve as the basis for assigning the
obligation to satisfy NERC’s GOP Reliability Standards to the QSE. Put simply, the fact
that two entities, QSE and GOP, have certain communication responsibilities that are
similar under two separate authorities is no reason to merge QSE and GOP obligations,
as if there were a single governing authority for both. NERC obligations must rest with
the entity that has the ability to actually meet the GOP Reliability Standards, not the
entity that is providing a communications service.

Fourth, contrary to TRE’s assertions, there would be no gap in GOP
responsibility simply because PRL is not itself a QSE. QSE and GOP responsibilities are
independent, and NERC is capable of compelling PRL to comply with the GOP

3BSee Assessment at 1.

#See, e.g., Assessment at 9.
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requirements by registering it as a GOP and subjecting it to penalties for failure to
comply. While PRL may elect via a separately negotiated agreement to rely on the
communications services provided by its QSE with respect to ERCOT Protocols to also
satisty the communication aspects of the GOP Reliability Standards for which PRL is
responsible, it will retain ultimate responsibility to ensure that the standards are met.
Assignment of responsibility for GOP Reliability Standards based solely on a
determination as to who is the final communications interface with the ERCOT 1SO, and
without considering which entity has the actual ability to perform in compliance with
the Reliability Standards and initiate the communication in the first instance, creates a
true gap, and can only weaken reliability.*

Finally, TRE concedes that Constellation is not capable of satisfying the
Reliability Standards and that, in order to ensure compliance, it must compel PRL to do
so on its behalf.*® TRE has it backwards—it should register PRL as the GOP because it is
the entity that can perform (or compel performance of) the requirements. As discussed
in Section III, Constellation has no authority under the Tolling Agreement or otherwise
to compel PRL to take any actions with respect to compliance with Reliability
Standards. TRE attempts to trivialize this essential point by asserting that Constellation
contends that no one could be compelled to comply because no single individual or
individual company is responsible for performing every element that comprises a
reliability task.”” This completely misrepresents Constellation’s position. The issue is
not who performs the tasks, but who is responsible and held accountable for ensuring
that these tasks are performed. As noted in Section III, under the Tolling Agreement,
PRL has retained responsibility for GOP tasks, and remains accountable for their
performance, even in circumstances where it may contract with another party to assist it
in performing those tasks.

Accordingly, it is TRE’s logic that collapses once this fundamental error is
corrected.  What is obvious from the analysis is that TREs approach was results
oriented. TRE apparently concluded that it would prefer to continue to hold one entity
responsible for two roles—satisfaction of QSE requirements under ERCOT Protocols

*Moreover, Constellation is a Level 4 QSE for Wolf Hollow I, LP; yet Wolf Hollow was
permitted to register as the GOP in the TRE region.

¥Agsessment at 12, 13.

¥ Assessment at 6, 7, 14.
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and satisfaction of GOP requirements under NERC Reliability Standards—and so it
adopted the blanket rule that a QSE will be a GOP without consideration as to how the
QSE could possibly ensure compliance. Convenience is not a criteria for registration.

V. CONSTELLATION’S REGISTRATION AS A GOP IS INCONSISTENT WITH THE NERC
REGISTRY CRITERIA AND THE FUNCTIONAL MODEL

NERC's registration of Constellation, which owns no physical assets connected
to the BPS in ERCOT, as a GOP contradicts the definition of GOP in the Registry
Criteria,® despite TRE's arguments to the contrary. NERC's Registry Criteria provides
that a GOP is the “entity that operates generating unit(s) and performs the functions of
supplying energy and interconnected operations services.”* This definition clearly
applies to the entity that is responsible for directing and controlling the physical
operations of a generation facility and does not apply to an entity that has entered into a
contract to purchase the output of and/or request the scheduling of the generation
facility. Constellation understands that certain types contractual arrangements may,
depending on their terms, support the transfer of GOP responsibility, e.g., an operation
and maintenance (“O&M”) agreement with a third party that does, in fact, transfer GOP
operational authority to a third party. However, as noted in Section III, the Tolling
Agreement is not such an agreement, and PRL has, as a matter of contract, retained
operational authority and all GOP responsibilities.

While the Commission has made clear that the NERC Reliability Functional
Model, Version 3 (“Model”) is an evolving guidance document that is not the ultimate
determinant for applicability of Reliability Standards,* because Constellation’s
Supplemental Letter and TRE’s Assessment focus on the Model, Constellation will
demonstrate that the Model also provides no basis for Constellation to register as GOP.

The Model defines a GOP as “operat[ing] generating unit(s) to provide real and
reactive power.”* As with the Registry definition, this clearly applies to PRL. Thus,
based on these definitions alone, Constellation should not be registered as GOP in the

HNERC, Statement of Compliance Registry Criteria (Revision 3.1) (“Registry Criteria”).
¥Registry Criteria at 4.

“0rder No. 693 at P 127.

HModel at 39.

2331721



20080711- 5153 FERC PDF (Unofficial) 7/11/2008 4:18:05 PM

David W. Hilt
Qctober 19, 2007
Page 16 of 31

TRE region. In addition, Constellation below presents why it should not be made
responsible as GOP for each and every “Task” and “Relationship” described in the
Model relating to GOP status.

Task 4: Operate generators to provide real and reactive power or reliability-
related services per contracts or arrangements.
Relationship 2: Provides Balancing Authority (“BA”) and Transmission Operator
(“TOP”) with requested amount of reliability-related services.
Relationship 13:  Adjusts real and reactive power as directed by the BA and TOP,

Under the Tolling Agreement, Constellation has no authority or ability to operate
the Project to provide real and reactive power, nor does it have the power to compel
such performance by PRL. PRL is the entity that maintains and manages the daily
operation and provision of real and reactive power from the Project in accordance with
its contract commitments and NERC Reliability Standards. Constellation, as the power
purchaser under the Tolling Agreement has the ability to request that PRL schedule
energy and ancillary service for sale to Constellation, but only to the extent permitted
under the Tolling Agreement and subject to the Project’s capabilities and other
constraints set forth in the Tolling Agreement. As set forth in Section III, these
contractual arrangements do not convey to Constellation any authority or ability to
operate the generation facilities.

TRE provides little analysis of Task 4, discussing it only in Attachment 2 of the
Assessment. There, it states that the QSE should be responsible for Task 4. Further,
TRE cryptically states that “QSE contracts; Resource generates.” Here, PRL is the
registered “Resource” in ERCOT.# TRE points to provisions in the ERCOT Protocols
that obligate a Resource (here, PRL)} to honor bids for ancillary services and note that
QSEs may specify Self-Arranged Ancillary Services.* TRE provides no explanation as
to how these references support its conclusion that Constellation as a QSE is responsible
for operating the Project—on their face, these provisions do not support TRE's
conclusion,

2Agsessment at 8.

SERCOT Protocol § 6.3.2.
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In its discussion of the Relationships, TRE acknowledges that Constellation does
not operate the Project,* but nevertheless states, without providing any support for its
conclusion:

[ylet even here, it is the QSE that is responsible to the grid for that
function, even if the power is actually, physically generated by the
generation resource. It is entirely consistent to make the QSE such as
Constellation responsible for the relationship, even if some parts of it
involve the relay of power via contract or arrangement rather than
physically.®

This “rationale” is without merit and could seriously jeopardize reliability. Here,
TRE acknowledges that Constellation cannot physically operate the Project, and as
discussed in Section III, the Tolling Agreement does not contractually transfer
operational control to Constellation.

This lack of reasoned explanation demonstrates that instead of ensuring
reliability, registering Constellation as a GOP will weaken reliability because
Constellation has no ability or authority to ensure compliance. For example, under
Reliability Standard EOP-009-0, a GOP is obligated to test its blackstart equipment and
provide documentation of tests to TRE and NERC. Because Constellation has no
authority to compel PRL to conduct these tests or provide test results, if Constellation is
designated as GOP, TRE and NERC will be unable to enforce EOP-009-0 with respect to
the Project. Similarly, under PRC-001, a GOP must coordinate all new protective
systems and protective systems changes with its TOP and BA. Because Constellation
has no authority to compel PRL to coordinate with the TOP or BA in these
circumstances, and indeed, Constellation will not be privy to PRL’s operational
decisions with respect to protective systems, if Constellation is designated as GOP, TRE
and NERC will be unable to enforce PRC-001 with respect to the Project.

Therefore, in continuing its registration of Constellation as a GOP, NERC is
essentially giving to PRL—the entity that should be registered as GOP—license to
ignore the GOP Reliability Standards. Therefore, NERC has created a gap in reliability

HAssessment at 13,

¥ Assessment at 13.
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compliance, and will fail in its primary mission of ensuring reliable operation of the
BPS.

Task 5: Monitor the status of generation plant protective relaying systems and
transmission line protective relaying systems on the transmission lines
connecting the generation plant to the transmission system.

TRE completely ignores this task except in Attachment 2 of its Assessment.t®
There, TRE clearly states the “Resource [i.e,, PRL] monitors generation plant protective
relay systems” yet concludes that the QSE is responsible for Task 5 because it “relays
information to ERCOT,”# a conclusion that appears to be based on the fact that ERCOT
Protocol 8.2 provides that a QSE is the single point of contact for the Resource.
However, Task 5 is all about monitoring protective relays, not communication of the
information that results from such monitoring,.

This again is a prime example of how NERC's registration of Constellation as
GOP will weaken reliability because, as TRE recognizes, Constellation is not responsible
for monitoring the status of protective systems, even under the ERCOT Protocols, let
alone under the GOP Reliability Standards. If NERC continues to register Constellation
as the GOP for the Project, it will fail in its fundamental mission to protect the reliability
of the BPS because the truly responsible entity will escape the obligation to comply with
the GOP Reliability Standards.

Task 3: Develop annual maintenance plan for generating units and perform the
day-to-day generator maintenance.
Relationship 4: Reports annual maintenance plan for generating units to
Reliability Coordinator (“RC”), BA and TOP.
Relationship 7: Revises generation maintenance plans per directive of RC.

Without any supporting evidence, TRE asserts:

While the generation resource no doubt offers the QSE a plan, it is up to
the QSE to accept or reject it based upon the contractual relationship
regarding the operation of the resource and the contractual obligations the
resource and the QSE may have to provide power generated by the

#See Assessment, Attachment 2, at 16.

YId.
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resource into ERCOT. By no means may the plan be prepared without the
(QSE’s input or concurrence. . . .#

As set forth in Section 1II, TRE is wrong. Under the Tolling Agreement, PRL
develops the annual maintenance plan for the Project taking into account its own
considerations as to scheduling, cost, equipment, and manpower. Under the Tolling
Agreement, PRL must seek Constellation’s approval only if it proposes to plan an
outage during the summer period. While PRL is required to consult with Constellation
on planned outages, PRL is not required to accommodate Constellation’s requests for
changes if PRL determines that it would adversely affect PRL, the Project, the Project
operator (which is not Constellation) or would otherwise be inconsistent with prudent
utility practice.®

PRL also manages the daily operation of the Project. TRE clearly acknowledges
that PRL develops the annual maintenance plan and maintains and manages the daily
operation of the Project.® Constellation, as QSE under the ERCOT Protocols, simply
relays the annual maintenance plan, on behalf of PRL, in accordance with PRL’s plan,
using the ERCOT ISO’s Outage Scheduler. Designating Constellation as GOP in these
circumstances turns the notion of responsibility and accountability on its head.

In support of its position that Constellation is responsible for Relationship 7, TRE
states that the QSE is responsible and that the ERCOT practice is that “ERCOT directs
Resources to Change.”? As support, it cites Protocol § 8.2.4, which recognizes that it is
the Resource, here PRL,% that may remove equipment when there is a forced outage,
and that it is the Resource that is responsible for notifying ERCOT of the outage. “[T]he
Resource Entity . . . may remove the affected equipment from service immediately and
must immediately notify ERCOT of its action.”** Indeed, TRE's cited provisions do not

#BAssessment at 12.

#See Tolling Agreement, Section 7.5.
PAssessment at 12,

S Assessment, Attachment 3, at 7-8.
2 Assessment at 8.

¥ Assessment, Attachment 3, at 7 (citing Protocol § 8.2.4).
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even mention a QSE. Thus, TRE's own discussion provides no support for its
conclusion.

Moreover, TRE is completely silent on how it expects a QSE to ensure
performance of day-to-day maintenance—a task that TRE acknowledges belongs to
PRL.* Even in its lengthy “tabular analysis” in Attachment 2 of its Assessment, TRE
ignores the performance part of Task 3, stating only that the ERCOT practice is that the
QSE forwards the annual plan to ERCOT.# Indeed, the ERCOT Operating Guide that
TRE uses to support Constellation’s registration as GOP states that “the generation
facility shall perform maintenance, start-up, and operation in a reliable and safe manner
consistent with Good Utility Practice.”® Constellation has no authority to perform
maintenance or to compel PRL to perform maintenance. As explained in Section III,
under the Tolling Agreement PRL is the entity that “operates and maintains” the Project
and is responsible for compelling its employees or O&M service providers to perform
such tasks. Thus, apparently, even TRE could not come up with any link —no matter
how strained —that Constellation should be responsible for performing maintenance
because there simply is no link. Instead, TRE has created a huge gap that could
jeopardize reliability, and provides no explanation as to how it expects Constellation to
perform this function.

Task I: Formulate daily generation plan.
Relationship I: Provides generation commitment plans to the BA.

TRE argues that because Constellation as a QSE must present ERCOT with a
generation resource plan under the ERCOT Protocols, Constellation is responsible for

11y

“’formulat{ing a] daily generation plan.’”¥ Communication of a daily generation plan
and formulation of a generation plan are two very different activities. PRL determines
the daily availability of the Project and in turn communicates that availability to
Constellation. Constellation then has the opportunity to request that PRL operate the
Project to produce and deliver energy to Constellation to the extent permitted under the

Tolling Agreement. While Constellation’s option to schedule energy in accordance with

5t Aggsessment at 12.
% Assessment, Attachment 2, at 5.
% Assessment, Attachment 2, at 11.

57 Assessment at 10-11 (citing Model); Assessment, Attachment 3, at 1.
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the Tolling Agreement will indeed influence the daily generation plan, TRE reaches too
far in suggesting that this places responsibility for formulating the plan on
Constellation. All generator schedules are influenced by a customer’s request to
schedule energy in accordance with its purchase agreement, but all power purchase
customers are not designated as GOPs on this basis. It is PRL that ultimately drives the
formulation of the daily generation plan based on its sole determination as to the
Project’s availability and acceptance of Constellation’s requests to schedule energy.

Task 2: Report operating and availability status of units and related equipment,
such as automatic voltage regulators.

Relationship 3: Provides operating and availability status of generating units to
BA and TOP for reliability analysis.

Relationship 5: Reports status of automatic voltage regulators to TOP.

Relationship 6: Provides operational data to Reliability Coordinator (“RC")

Relationship 12:  Provides real-time operating information to the TOP and the
required BA.

TRE argues that, because a QSE must notify ERCOT of an unplanned change in
Project status under the ERCOT Protocols, it follows that Constellation must be
responsible as a GOP® Again, Constellation is only the communicator of information.
Constellation is able to communicate information to the ERCOT ISO only because PRL
has first determined the operating and availability status of units or related equipment,
such as automatic voltage regulators, and communicated that information to
Constellation. Only PRL has the ability to make such determinations, to produce the
information, and to initiate the communication of information. ERCOT’s own
Operating Guide (Section 3.1.4.5), as cited by TRE, recognizes that “Generation Entities
shall notify their QSE, who in turn will promptly notify the ERCOT Control Area
Authority by telephone of the circumstances, when a voltage regulator or stabilizer is
unavailable. . . ."* This does not mean that Constellation is responsible for the Tasks
and Relationships under the NERC Model. If PRL does not provide Constellation with
the requisite information, Constellation cannot communicate it. TRE’s argument that

#Assessment at 11.

¥ERCOT Operating Guide § 3.1.4.5 (cited by TRE in Assessment, Attachment 2, at 5,
Attachment 3, at 4-5).
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Constellation has the power to require and obtain the necessary information from its
corresponding generation resource,* simply is not true.

As noted earlier, TRE places great emphasis on the fact that, under ERCOT
Protocols, the QSE is the single point of contact with the ERCOT ISO with respect to the
resource to which it provides QSE services. However, Constellation clearly is only an
intermediary in the communications path between the Project and ERCOT, even under
the ERCOT Protocols. It relays information that it receives from PRL. It cannot be held
responsible under the GOP Reliability Standards for ensuring that PRL creates the
required information and initiates communications.

TRE also suggests that the ERCOT ISO lacks the ability to receive the information
required under the Reliability Standards directly from anyone other than the QSE.®
TRE states that Constellation “’exclusively handles’ the relationships relating to the
[Project] in the provision of power.”® TRE's suggestion that communications between
PRL and the ERCOT ISO cannot take place outside the QSE context is clearly inaccurate.

PRL is registered as Generation Owner (“GO”) in the Registry and a registered
Resource under the ERCOT Protocols. As a GO, PRL is obligated to communicate with
the ERCOT ISQ, in its role as Regional Entity (“RE”), TOP, Transmission Provider, and
RC. For example, as GO, PRL must:

1. provide documentation of blackstart test results under EQP-009, R2;

2. provide documentation concerning its facility ratings to the RC, TOP,
Transmission Planner and Planning Authority under FAC-008-1, R2,;

3. provide equipment characteristics, system data and existing and future
interchange schedules to RE in compliance with modeling requirements
under MOD-010 and MOD-012;

4. report gross and net real and reactive power generating capability to RE
under MOD-024 and MOD-025;

®Assessment at 13, 14
S1Agsessment at 13.

**Assessment at 4, 12, 13 (quoting PRL Letter at 1).
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5. document its protective systems testing and special protection systems
programs program to the RE under PRC-005 and PRC-017;

6. provide data concerning its special protective systems to the RE under
PRC-016;
7. maintain and report to RE upon request data on Disturbance Monitoring

Equipment under PRC-018; and

8. provide to its TO and TOP information on reactive equipment under
VAR-002.

Even within the ERCOT Protocols, PRL has direct communication channels and
responsibilities as a registered Resource within the ERCOT ISO. For example, ERCOT
communicates directly with the Generation Resource (here, PRL) when requesting a
change in operational modes.®* In addition, Protocol § 8.2.4 provides that the Resource
(PRL),* may remove equipment when there is a forced outage, and that the Resource is
responsible for notifying ERCOT of the outage: “[T]he Resource Enlity ... may remove
the affected equipment from service immediately and must immediately notify ERCOT
of its action.”® Finally, Constellation understands that PRL has communications and
relationships with the Transmission and/or Distribution Service Provider (“TDSP” as
defined in ERCOT Protocols), in this case, Oncor. For example, the TDSP must provide
notice to PRL relative to maintenance, inspection, testing or calibration of metering
equipment.®

Thus, TRE's argument that it, in its role as RE, TO, BA or RC, is incapable of
receiving communications from PRL if it were a GOP, and its argument that
Constellation exclusively handles the relationships relating to the facilities are without
merit.

©Operating Guide § 2.2.4; Protocol § 6.5.7.2(4) (noting that Generation Resource must
operate in voltage control mode unless ERCOT specifically directs it to operate in
manual mode).

¢ Assessment at 8.
5 Assessment, Attachment 3, at 7 (citing Protocol § 8.2.4).

ssGeneration Interconnection Agreement § 4.4 (D); Tolling Agreement, Section 4.5(b);
Protocols § 10.6.2.
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Relationship 8: Receives reliability analyses from RC.

Relationship 9: Receives notice from Purchasing-Selling Entity (“PSE”) if
interchange transaction approved or denied.

Relationship 10:  Receives reliability alerts from RC.

Relationship 11:  Receives notification of transmission system problems from TOP.

Each of these Relationships involves the receipt of certain communications from
other parties under the Reliability Standards. Even if, in its role as QSE under the
ERCOT Protocols, Constellation would receive these types of communications, this does
not mean that Constellation is responsible for these relationships under the GOP
Reliability Standards. Moreover, even if Constellation were responsible for receiving
each type of communication, the purpose of such communications is to ensure that the
entity with operational authority has the information necessary to operate reliably.
Constellation has no ability or authority to effect any change in operations of the Project
as a result of such communications. Thus, it is clear that PRL—the entity with the
ability to effect necessary changes—must be held responsible for these Relationships,
even though it could arrange to have a third party serve as the communications
interface with the RC, TOP or PSE to complete the requirements.

In summary, while Constellation relays certain information provided by PRL to
the ERCOT ISO under the ERCOT Protocols, that information reflects the
determinations of PRL and does not convey to Constellation the ability or authority to
operate the facilities or to compile the relevant information independently. Thus
Constellation not only does not meet the definition of a GOP (entity that operates
generating unit(s) and performs the functions of supplying energy and interconnected
operations services), it also meets none of the criteria set forth in the Model
Accordingly, it should not be registered as a GOD.

VI. CONSTELLATION CANNOT COMPLY WITH THE NERC RELIABILITY STANDARDS
APPLICABLE TO GOPs

The inapplicability of the Model to Constellation as a GOP is borne out in the
Reliability Standards, as well. Included in Attachment C, hereto, is an analysis of why
each and every currently effective requirement applicable to a GOP is not applicable to
Constellation and, therefore, why Constellation should not be registered as a GOP. A
summary of that analysis is provided below.
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A. Constellation Cannot Comply with the GOP Reliability Standards That
Require Specific Operation of the Project

Applicable Requirements:

BAL-005-1, R1 IRO-001-1, R8 TOP-001-1, Ré VAR-002-1, R2
BAL-005-1, R.1.1  PRC-001-1, R1 TOP-001-1, R7 VAR-002-1, R2.1
EOP-004-1, R2 PRC-001-1, R2.1 TOP-002-2, R13 VAR-002-1, R2.2
EQP-009-0, R1 TOP-001-1, R3 VAR-002-1, R1

Each of the listed “Applicable Requirements” require the GOP to control the

operations of, or test, the generating facility or certain equipment in the generating

facility. For example:

EOP-004-1, R2 requires GOPs to promptly analyze disturbances on its system or
tacilities.

EOP-009-0, R1 requires the GOP to test each blackstart unit.

IRO-001-1, R8 and TOP-001-1, R3 require the GOP to comply with RC or TOP
directives relative to generation redispatch, mitigation of critical conditions and
emergency conditions.

PRC-001-1, R2.1 requires the GOP to take corrective action when a protective
relay or equipment failure reduces system reliability.

TOP-001-1, R6 requires the GOP to render emergency assistance when requested
during an emergency.

TOP-002-2, R13 requires the GOP to perform generating real and reactive
capability verification.

The VAR-002-1 requirements require the GOP to operate each generator
connected to the interconnected transmission system in automatic voltage
control mode, to maintain generation voltage or reactive power output, and to
modify voltage when directed to do so.

Constellation does not have any control over, nor does it have any ability to

perform these requirements. As noted in Section 11, Constellation also has no ability
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under its Tolling Agreement to compel PRL to perform these requirements. The only
means available for TRE and NERC to enforce compliance with these Applicable
Requirements is to register PRL as the GOP.¢/

With respect to EOP-004-01, R2, and as noted earlier, TRE completely
misrepresents Constellation’s position by characterizing it as contending that no one
could be compelled to comply because no single individual or individual company is
responsible for performing every element that comprises a reliability task.®® This is not
Constellation’s position; rather, the issue is not which individual or company performs
the tasks, but who has the ability to direct the appropriate individual or company to
perform the task and who is responsible and held accountable for ensuring that the
tasks are performed. Here, that authority and responsibility rests with PRL.

TRE also argues that VAR-002-1, R1 “is about control and supervision.”*
Constellation agrees. The ability and authority to control and supervise reactive power
operations lies with PRL, not Constellation. As fully discussed in Sections III and 1V,
Constellation does not have “the power to demand the assembly of the information,”
the authority “to require or perform its analysis,” the authority “to demand that PRL
operate as required,”” or the obligation or authority to communicate any information
under the NERC Reliability Standards.

TRE argues that PRC-001-1, R1 “is about information, not equipment.”” TRE is
wrong, PRC-001-1, Rl is about equipment, and having sufficient control and
knowledge of the equipment to comply with the various requirements of PRC-001-1,
Here, Constellation does not control the equipment, does not analyze the equipment,
and does not monitor the equipment. PRL is responsible for these tasks, and this is
precisely why PRL should be registered as GOP. Contrary to TRE's assertion,
Constellation does not have the “power to require PRL as its corresponding resource to

A requirement-by-requirement analysis of each of applicable requirements discussed
q y-req Y PP q
in this section is set forth in Attachment C.

85 Agsessment at 14.
Y Assessment at 15.
A gsessment at 14, 15,

1 Assessment at 14.
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provide it with all of the information it requires about the workings of the plant to
know the ‘purpose and limitations’ of the system protections affecting the generator.””

B. Constellation Cannot Comply with the GOP Reliability Standards That
Require Communication of Information to Responsible Entities Because
Constellation Cannot Be Held Accountable To Have Knowledge of
Such Information and It Cannot Compel Provision of Necessary
Information

Applicable Requirements:

COM-002-2, R1 TOP-001-1, R3, R7.1, R7.3

EOP-004-1, R3, R3.1, R3.2, R3.3, R3.4 TOP-002-2, R14, R14.1, R14.2, R15, R18
EOP-009-0, R2 TOP-003-0, R1, R1.1, R1.3

IRO-004-1, R4 TOP-006-1, R1.1

PRC-001-1, R2, R5.1 VAR-002-1, R3, R3.1, R3.2, R5.1

Each of the listed “Applicable Requirements” require the GOP to communicate
various information about the generation facility and its related equipment to various
Responsible Entities, including the RE and NERC. Such information includes, among,
other things, providing reports on disturbances or unusual occurrences, failures of
equipment, information regarding facility status, operating conditions that could
require changes in the protection systems of others, planned and unplanned outages,
availability, test results, and notification to the RC or TOP of inability to comply with
reliability directives.

As noted earlier, while Constellation communicates certain information relative
to the Project to ERCOT ISO as a QSE under the ERCOT Protocols, it has not
contractually taken on the responsibility to communicate any informatjon as a GOP
under the Reliability Standards. This is an important distinction. The fact that there is
some overlap in the information that Constellation, as QSE, typically receives from PRL
and passes on to ERCOT ISO, and the information that may be required to be provided
under GOP Reliability Standards cannot serve as the basis for making Constellation
accountable for ensuring that this information is developed and communicated under
the Reliability Standards. TRE disregards this important distinction when it cavalierly
concludes that the overlap in communication topics provides a basis to assign

2Assessment at 14.
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responsibility for GOP Reliability Standards to the final link in the communications
chain under ERCOT Protocols.”

Moreover, NERC obligations must rest with the entity that has the ability to
actually meet the GOP Reliability Standards, not the entity that is providing a
communications service. Constellation is able to communicate information to the
ERCOT ISO only when PRL provides it the required information. Only PRL has the
ability to make required determinations, produce information and to initiate
communications. TRE’s conclusion is not founded in fact or law and must be rejected.”

C. Constellation Cannot Comply with the GOP Reliability Standards That
Require Development of Procedures for or Coordination of Operation
of Generation Facility or Related Equipment With Others

Applicable Requirements:

CIP-001-1, R1 CIP-001-1, R2 CIP-001-1, R3 CIP-001-1, R4
PRC-001-1, R3 PRC-001-1, R3.1 PRC-001-1, R5 TOP-002-2, R3
TOP-003-0, R2 TOP-003-0, R3

Each of these Applicable Requirements require a GOP to establish procedures
relative to (1) sabotage events on the generating facilities or related equipment and
procedures for communicating sabotage evenis to operating personnel, (2) providing
operating personnel with guidelines for sabotage response, (3) developing reporting
procedures, and (4) coordinating with other Responsible Entities any changes in
facilities (e.g., protection or systems) that may atfect others, operations, and outages.

Under the Tolling Agreement, Constellation has no authority or ability to
independently obtain information on the Project and related equipment that would be
necessary to establish procedures and coordinate changes in facilities. Even if it were to
attempt to develop procedures, it has no ability or authority to require PRL to

3 Assessment at 14.

A requirement-by-requirement analysis of each of the requirements discussed in this
section is set forth in Attachment C.
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implement such procedures.  Accordingly, Constellation cannot perform these
Applicable Requirements with respect to the Project.”

VII. THE INCONSISTENCY AMONG REGIONAL ENTITIES REQUIRES THAT NERC REMOVE
CONSTELLATION’S GOP REGISTRATION FROM THE REGISTRY

Constellation supports Reliability Standards that enhance reliability of the BPS.
However, the application of such standards must be effective in identifying the entities
that are GOPs, as defined under NERC requirements, and consistently applied in all
regions. As discussed more fully elsewhere in this document, requiring Constellation to
register as a GOP in TRE is ineffective in ensuring that the entities that operate
generation facilities are subject to applicable Reliability Standards and inconsistent with
the application of the Reliability Standards in other regions.

Section 501.3.3.1 of NERC’s Rules of Procedure requires that NERC ensure
“consistency . . . and comparability of outcomes within each regional entity’s . . .
registration program and among all of the programs.” In addition, FERC requires that
NERC “assure consistency among the regions to which [NERC] has delegated duties
and functions.”” Here, NERC's registration of Constellation as a GOI” in TRE 1is
inconsistent with the practice of other regions (e.g., ReliabilityFirst Corporation and
Northeast Power Coordinating Council) where Constellation purchases power under
similar arrangements and, among other things, relays information provided by the
generation owner to the relevant 1SO, but which have not required Constellation to
register as a GOP.

Also, the factor upon which the entirety of PRL’s analysis turns—that a
generation facility’s communications interface with the ISO should be designated as
COP —is similar to other 1SOs/RTOs that also require a single communications interface
(e.g., CAISO, ISO-NE, PIM), but Regional Entities for these other I50s/RTOs have not
adopted this simplistic, and erroneous, assumption in their registration practices.
Should NERC deny Constellation’s Appeal, this inconsistent approach to the
application of the GOP Reliability Standards to entities providing a communications
interface to an ISO/RTO would be a failure by NERC to abide by FERC's consistency

A requirement-by-requirement analysis of each of the requirements discussed in this
section is set forth in Attachment C.

7North American Electric Reliability Council, 119 FERC q 61,060, at P 119 {2007).
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requirement and its own Rules of Procedure. Therefore, to ensure consistency among
regions, NERC should remove Constellation from the Registry as a GOP.

VIII. NERC’S APPEALS PROCEDURES LACK REASONABLE PROCESS

Constellation is disturbed that after five months of waiting for some progress on
its Appeal that, without advance notice as to the timing of action on its Appeal, it
received the 72-page Assessment from TRE on the Friday before a holiday weekend,
only to find out that it has a maximum of approximately nine business days (deadline
Friday, October 19) to respond, and even that timing was viewed as an extension by
NERC.” Constellation also was advised that, although it would be provided a short
extension until October 19 to file its response, its Appeal was on the agenda for the
Compliance Committee to discuss on Sunday, October 21, 2007, and that the
Compliance Committee would have Constellation’s Appeal and TRE’s Assessment
prior to Constellation’s submission of its response on October 19th.”s

While Constellation wants its Appeal decided by the Compliance Committee as
soon as possible, it also wants the Compliance Committee to have a fair and complete
understanding of the issues. The rush imposed on Constellation to respond to
arguments it had never seen before is unfair, especially considering that TRE had five
months to develop and prepare its Assessment. Moreover, providing Constellation’s
response document to Compliance Committee members on a Friday before a Sunday
meeting gives them precious little time to review such response and make a fully
informed decision.

Constellation does not believe that NERC or FERC envisioned that information
exchanged between TRE and affected entities on these important issues in resolving
registration issues would be limited to a brief opportunity to review an analysis

“By telephone conference between Constellation representatives and R. Michael of
NERC on October 5 2007, Ms. Michael informed Constellation that NERC’s
unpublished procedure is to give the registered entity 10 days to respond to the RE's
assessments—under this timing, Constellation’s response would have been due on
October 15, giving Constellation less than 5 business days to prepare and submit a
response to a 72-page document filled with arguments that had never before been
shared with Constellation.

"*Telephone conference with R. Michael of NERC on October 11, 2007.
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provided a week or so prior to the NERC hearing. This process clearly provides
insufficient notice and no opportunity for a meaningful understanding of each party’s
positions, and places great burdens on affected entities that have to scramble to develop

a response when the information is provided at the last minute.

Given this situation, Constellation requests that the Compliance Cominittee

carefully review and consider this response before completing its deliberations.”

IX. CONCLUSION

For the reasons discussed above, NERC should remove Constellation from the

Registry as a GOP.

Respectfully submitted,

- . <
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Lisa M. Decker
Donna M. Sauter

Attorneys for
Constellation Energy Commodities Group, Inc.

cc:  Craig Lawrence, NERC
Tony Shiekhi, TRE
Stuart Rubenstein, Constellation
Stephen Knapp, Constellation
Donald Schopp, Constellation

MMosaic Fertilizer, LLC, 121 FERC { 61,058, at P 34 (2007) (finding that NERC must
adequately demonstrate why entities are registered, and must adequately address the

arguments made by registered entities as to why they are not properly registered).
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E R C Constellation Energy Commodities
N — Group, Inc.

o . (CCG)
NORTH A ELECTRIC
RELIABILITY CORPORATION RA070005

Board of Trustees Compliance Committee
Decision to Remand Appeal of Constellation Energy Commodities Group, Inc.
to Texas Regional Entity
(Issued October 22, 2007}

Statement of Appeal

On May 4, 2007, Constellation Energy Commoditics Group, Inc (CCG) filed an appcal of its
inclusion by the Texas Regional Entity (TRE) on the NERC Compliance Registry within the
Electric Reliability Council of Texas, Inc. (ERCOT) region for the function of generator operator
(GOP). CCG submitted a supplemental letter in support of its appeal to TRE, dated June 14,
2007 (Supplemental Letter).

Procedures

On October 3, 2007, TRE provided its detailed basis for including CCG on the NERC
Compliance Registry (TRE Assessment). On October 19, 2007, CCG provided its response to
TRE’s Assessment (CCG’s Responsc). On October 21, 2007, the NERC Board of Trustces
Compliance Committee considered the appeal filed by CCG, TRE’s Asscssment and CCG’s
Response, in accordance with the provisions of Rule 501 of NERC’s Rules of Procedure.

Statement of Facts

TRE states that it registcred CCG for the functions of GOP within its footprint on the basis of
section 215 of the Federal Power Act (16 U.S.C. §8240), the Commission’s regulations at 18
C.F.R. Section 39.2(c), Rule 501.1 of NERC's Rules of Procedure, NERC’s Statement of
Compliance Registry Criteria (Rev. 3.1), Scctions 1, 1, and 111, and the Reliability Functional
Model—Version 3. TRE also based its decision, in part, on a letter from Power Resources, Ltd.
(“PRL”Y/CE Generation, LLC (“CEG™), which is the generator owner. PRL/CEG states that
CCG, under the terms of a tolling agreement, ‘exercises complete contractual control” of the
[PRL generating facilities in Howard County, Texas), purchases and sces to the delivery of all
fuel consumed at the plant, and *exclusively handles’ the relationships relating to the facilitics in
the provision of power.™'

In its appcal, CCG sceks to exempt itsclf as a GOP on the NERC Compliance Registry by
claiming that it doc,s not own, operator or control gencration facilitics. CCG contends that PRL
should be the GOP.> CCG contends that TRE’s Assessment is based on two fundamental flaws.”
First, CCG asserts that TRE’s Assessment improperly concludes that, although CCG docs not
own or operate the PRL facilitics, it has complete contractual control and authonty to compel
PRL to take actions to ensure compliance with GOP Reliability Standards.* CCG states that,
under the tolling agreement, PRL “operate[s] and maintain[s]” the Project and such
responsibility requires to ensure it to ensure that the Project is operated and maintained in

' TRE Assessment at 4.
1 CCG Response at .
S 1d. at 2,
Y 1d.
116-390 Village Boulevard, Princeton, New Jersey 08540-5721

Phone; 609.452.8060 « Fax: 609.452.9550 » www.nerc.com
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accordance with prudent industry practice, which includes, among other things, compliance with
reliability standards applicable in ERCOT.” Second, CCG asserts that TRE improperly
determined that a Level 4 Qualificd Scheduling Entity under the ERCOT ISO market and
transmission rules that ERCOT ISO administers is, by definition, a GOP.¢ However, CCG
acknowledges that a QSE has certain communications responsibilitics which are similar to the
GOP Reliability Standards.’

Analysis

The Compliance Committee has reviewed CCG’s May 4 appeal, June 14 Supplemental Letter
and October 19 Response to TRE’s Assessment, as well as PRL’s July 13 lctter and TRE’s
October 3 Assessment. Based upon the Committee’s review, it appears that NERC’s Joint
Registration Organization (JRO) process may provide an appropriate solution to resolve the
issucs raised in CCG’s appeal. PRL and CCG each point to the other as the entity responsible
for compliance with the NERC Generator Operator Reliability Standards. The point of the
NERC Statement of Registration Criteria is to ensure that partics responsible for compliance
with the Reliability Standards arc registered and that no gaps exist. The JRO process provides a
mechanism to allow TRE, PRL and CCG to determine the subsct of requirements applicablc to
PRL and CCG, respectively.

Conclusion

The NERC Board of Trusteces Compliance Committee remands CCG’s appeal to TRE to work
with PRL and CCG to resolve these issues. The Compliance Committee directs TRE to submit a
report to NERC and the Compliance Committee, with copics to PRL and CCG, addressing these
issucs, within 45 days of issuance of this decision.

Because the Compliance Committee has not acted on the merits of the appeal, the appcal
provisions specified in Rule 501 of NERC’s Rules of Procedure do not apply. Once the NERC
Board of Trustees Compliance Committce issues a decision on the merits of CCG’s appeal, CCG
has the right to file an appcal of such ruling with the Federal Energy Regulatory Commission, in
accordance with 18 C.F.R. Part 385, within 21 days of the issuance of this decision, as spccitied
in Rule 501.1.3.4 of NERC’s Rules of Procedure.

By the Board of Trustees Compliance Committee

Id at 3.

*id at4.

"1d. at 13.

Page 2 Board of Trustees Compliance Committee
Decision to Remand Appeal of Constelfation Energy Commoaodities Group, Inc. to TRE

(RAD70005)
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From: Shiekhi, Tony A. [mailto:Tony.Shiekhi@texasre.org]

Sent: Monday, January 21, 2008 10:25 AM

To: Dave.Hilt@nerc.net

Cc: Grimm, Larry; Henry, Mark; Craig.Lawrence@nerc.net; Vincent, Susan; Sauter, Mindi;
Steve.larsen@calenergy.com; Schopp, Donald; Rubenstein, Stuart; jerry.baker@calenergy.com;
David.Brown@klgates.com

Subject: Texas RE- Constellation Energy Commedities Group, Inc (CCG)- NERC Case # RAD70005 appeal
status

Importance: High

Dear Mr. Hilt,

The NERC Board of Trustees Compliance Committee ("BOTCC"} remanded Consteltation
Energy Commodities Group, Inc (CCG) appeal (NERC Case # RA070005) to Texas Regional
Entity ("Texas RE “) to work with Power Resources, Ltd. ("PRL") and CCG to resolve CCG's
issues regarding its registration as a NERC GOP in the ERCOT region.

As the BOTCC suggested in its Order of Remand, the duties and responsibilities of CCG and
PRL appear to fit a joint registration. Texas RE, therefore, has worked with both entities in an
attempt to reach an agreement. No settlement was achieved by the parties.

Nevertheless, the information that Texas RE has cbtained indicates that both CCG and PRL
each perform certain GOP Reliability Standard Requirements. Accordingly, Texas RE
registered PRL as an additional GOP on January 8, 2008, white maintaining CCG's registration
as GOP for the same generation resources.

PRL received the registration notification from NERC on Manday, January 14, 2008. As you
know, PRL has 21 days to appeal this registration.

We do not know whether PRL intends to appeal its registration as GOP. In the interest of
economy, Texas RE suggests that, if PRL chooses to appeal this registration, it would be most
efficient to have both appeals addressed in a consolidated proceeding. To permit BOTCC's
consolidated consideration of the appeals, Texas RE hereby requests that the appeal of CCG
be abated until March 7, 2008.

Thank you for your consideration,

Texas RE - Compliance Engineer
Office: (512) 225-7131

Fax: (512) 225-7165

Email: tony.shiekhi@texasre.org

Confidentiality Notice: DO NOT FORWARD. The information contained in this email message, and any
document attached hereto, is privileged and/or confidential and is intended for the addressee only. If you
have received this document in error, please notify the sender immediately. Nothing in this email is
intended by the investigator or the recipient to constitute a waiver of the confidentiality of this message. If
the reader of this message is not the intended recipient, or employeefagent of the intended recipient, you
are hereby notified that any use, duplication, dissemination or distribution of this communication is
unauthorized.
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111 Market Place
Suite 500
Baltmaore, Maryland 21202

Constellation
Energy

February 14, 2008

David W. Hilt

Vice President and Director of Compliance
North American Electric Reliability Corporation
116-390 Village Boulevard

Princeton, NJ 08540-5721

Re:  Response of Constellation Energy Commodities Group, Inc. to Texas Regional
Entity’s Request that the Constellation’s May 4 Appeal Be Abated and
Objection to Any Form of Joint Registration - RA070005

Dear Mr. Hilt:

On January 21, 2008, Texas Regional Entity (“TRE”) notified the North American
Electric Reliability Corporation ("NERC”) of its belief that Constellation Energy
Commodities Group, Inc. (“Constellation”) and Power Resources, Ltd. (“PRL"”) should
each be registered as the generator operator as defined in NERC’s rules (“GOP”) for the
generating facility owned and operated by PRL in Howard County, Texas (“Project”).
In such notice, TRE stated that the duties and responsibilities of Constellation and PRL
appear to fit a joint registration and, because no settlement was reached by the parties
on Constellation’s pending appeal to NERC of its improper registration as GOP for the
Project,! TRE had registered PRL as a “additional GOP” while maintaining
Constellation’s registration as GOP for the same generation resource.? In its January 21
correspondence, TRE requested that NERC not act on the Constellation Appeal until

I On October 22, 2007, the Board of Trustees Compliance Committee (“BOTCC”) remanded to TRE the
appeal that Constellation filed on May 4, 2007, as supplemented, of NERC's registraticn of Constellation
as GOP for PRL’s Project (the “Constellation Appeal”). Decision to Remand May 4 Appeal of Constellation
Energy Commodities Group, Inc. to Texas Regional Entity, RA070005 (Oct. 22, 2007) ("Remand Decision™).

?Email from Tony Shiekhi to David Hilt, included as Attachment A.



20080711- 5153 FERC PDF (Unofficial) 7/11/2008 4:18:05 PM

David W. Hilt
February 14, 2008
Page 2

March 7, 2008, to accommodate review of a potential separate appeal which PRL might,
if it so chooses, submit to NERC contesting TRE's registration of PRL as a GOP for the
Project.?

As set forth in detail herein, Constellation objects to any form of registration,
joint or otherwise, that would require it to be a GOP for the Project for the following
reasons.

s As Constellation has maintained throughout the proceedings before TRE
and NERC, PRL is the only entity that should be registered as GOP for the
Project. PRL has sole responsibility for operation of the Project with
respect to compliance with thirteen (13) GOP Reliability Standards and the
numerous attendant specific requirements defined under each such
standard (“Requirements”).*

e In these circumstances, NERC cannot use its joint registration procedures
to compel Constellation to be responsible for one or more Requirements
under GOP Reliability Standards. NERC’s Rules of Procedure ("NERC
Rules”) and FERC’s underlying orders provide that, while Constellation
may voluntarily agree to accept responsibility for Reliability Standards or
Requirements that would otherwise be PRL’s responsibility, they do not
permit TRE or NERC to impose GOP status on Constellation through a
joint registration.

e FERC also has made clear that it was not its intent that joint registration
would result in a change in existing contracts, agreements, or other
understandings as to who is responsible for a particular function under a
Reliability Standard. As demonstrated in the October 19 Response,
Constellation has no existing agreements or understandings that require it
to be a GOP for the project or that give it the authority or ability to
undertake such role. Thus, joint registration of Constellation as a GOP
would be inconsistent with the parties’ existing agreements.

3 fd. Constellation presumes that TRE's request, in its January 21st submittal to NERC, to “abate” the
pending Constellation Appeal is actually a request to hold it in abeyance. Constellation opposes this
request, as noted below.

+ See Constellation’s Appeal submitted on May 4, 2007 and Constellation’s response submitted to NERC
on October 19, 2007 (“October 19 Response”) to TRE's October 3, 2007 assessment of Constellation’s
registration as GOP with respect to the project ("TRE Assessment”).
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David W. Hilt
February 14, 2008
Page 3

« Joint registration is inappropriate with respect to the Project. The
operations of the Project require that a single entity, PRL, be responsible
for each Requirement under the GOP Reliability Standards. As
Constellation demonstrated in the October 19 Response, Constellation
does not have the ability, contractual or otherwise, to ensure the Project’s
compliance with any Requirement, nor any authority or ability to compel
PRL’s compliance.

« TRE improperly conflates communications services that Constellation
currently provides with respect to market rules with a different set of
communications that are required under FERC-approved GOP Reliability
Standards. Based on this faulty premise, TRE attempts to single out
Requirements involving communications activities as applicable to
Constellation under a joint registration arrangement. As described in
detail below, while Constellation may be able to facilitate PRL’s
communications with respect to its compliance with certain Requirements
under the GOP Reliability Standards, such service would not elevate
Constellation to the status of GOP with respect to those Requirements.

Accordingly, Constellation requests that NERC deny TRE's request to hold
Constellation’s appeal in abeyance and act expeditiously to grant the Constellation
Appeal and remove Constellation from the NERC registry as GOP for the Project.

A.  Background

As noted above, NERC’'s BOTCC remanded to TRE the Constellation Appeal of
NERC’s registration of Constellation as GOP for PRL’s Project. The Remand Decision
noted that TRE had based its decision, in part, on a letter from PRL which alleged that,
under the terms of a tolling agreement between PRL and Constellation {“Tolling
Agreement”), Constellation exercised complete contractual control over the facility.?
The Remand Decision also noted that, in Constellation’s October 19, 2007 response to
the TRE Assessment, Constellation had challenged that conclusion and stated that,
under the Tolling Agreement, PRL operates and maintains the Project and has retained
all obligations and responsibility to ensure that the Project complies with GOP
Reliability Standards applicable in ERCOT.*? The Remand Decision directed TRE to

5 Remand Decision at 1.

5]d. at1-2,
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David W. Hilt
February 14, 2008
Page 4

work with PRL and Constellation to determine if the joint registration process provides
a mechanism that would allow TRE, PRL and CCG to determine a subset of
Requirements applicable to PRI and Constellation, respectively.’

Subsequently, Constellation engaged in discussions with PRL and TRE in an
attempt to resolve issues surrounding the improper registration of Constellation as
GOP. Those efforts did not lead to a settlement of the GOP issues, and on January 14,
2008, NERC registered PRL as GOP for the Project, but did not remove Constellation
from the GOP registry.

B. Neither Sole Nor Joint GOP Registration of Constellation Is
Appropriate Under NERC’s Rules

As demonstrated in the Constellation Appeal and the October 19 Response,
Constellation should not be registered as the GOP for the Project, and PRL should be
the sole GOP. The analysis in those documents demonstrates that sole or joint GOP
registration is inappropriate for Constellation. Moreover, as explained below, NERC’s
rules on joint registration procedures do not permit NERC to force Constellation to be a
joint GOP. Nor do the rules contemplate concurrent registration of two entities as GOP,

NERC's joint registration procedures were developed to accommodate
circumstances where members of an organization wanted to delegate responsibility for
the applicable Reliability Standards and/or Requirements to the organization.?
However, NERC's rules also accommodate the circumstance where two entities might
enter into a bilateral agreement to allocate responsibility for Reliability Standards
and/or Requirements. Specifically, NERC’s joint registration procedures provide that
an entity, designated as the JRO, may accept the reliability functions for a “related
entity” which is “an entity whose operations in relation to the operation of the JRO
make it feasible for the JRO to accept responsibility for reliability functions for which
the related entity would otherwise be responsible.”? Under NERC's procedures, any
delegation of responsibility to a JRO must be supported by the written agreement of the
parties, and cannot be imposed on a JRO and related entity by NERC or TRE. In fact,

71d. at 2.

* NERC Rules of Procedure (“NERC Rules”), § 501.1.2.7 {“a generation or transmission cooperative, a
joint-action agency” or another organization may be registered “in lieu of each of the JR(Ys members”)

s d.
1 NERC Rules, § 507.2
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FERC made it absolutely clear that it would approve joint registration procedures
“which permit (but do not require) an organization . . . to accept compliance
responsibility on behalf of its members [i.e., related entity].”" FERC explained that the
joint registration option “will provide flexibility and will not require an entity to assume
responsibility where it is not possible to do so.” 12

Accordingly, joint registration arrangements are voluntary, and neither TRE nor
NERC can require Constellation to enter into a joint registration arrangement with PRL.
Moreover, TRE cannot circumvent that requirement by registering two parties as GOP
for the same Requirements. The NERC Rules provide the registration process shall
ensure that “there is no duplication” in coverage of areas of the bulk power system.?
This is consistent with the Commission’s admonition that the joint registration process
should not result in any overlaps of responsibility. 1

TRE’s position on joint registration also is inconsistent with FERC's orders,
which emphasized that in allowing the joint registration option, “our intent is not to
change existing contracts, agreements or other understandings as to who is responsible
for a particular function under a Reliability Standard.”* As demonstrated in the
October 19 Response, the Tolling Agreement plainly states that PRL “operates and
maintains” the Project and has retained authority and responsibility for compliance
with ERCOT reliability standards. Constellation has no authority or obligation under
the Tolling Agreement or any other agreement to compel PRL to take actions required
to comply with the GOP Reliability Standards.!é

Accordingly, consistent with NERC Rules and FERC’s underlying orders, NERC
cannot require that Constellation enter into a joint registration arrangement with PRL
and cannot disregard the parties” existing arrangements under which all responsibility
for operation in accordance with GOP reliability standards resides with PRL.

" Mandatory Reliability Standards for the Bulk-Power System, Order No. 693, FERC Stats. & Regs.y 31,242 at
I 107 (2007}

12 [4. at P 108 (emphasis added).
13 NERC Rules, § 501.1.4.

14 Order No. 693 at P 107,

15 1d.

'* A comprehensive analysis of the Tolling Agreement is included in the October 19 Response at 6-12.



20080711- 5153 FERC PDF (Unofficial) 7/11/2008 4:18:05 PM

David W. Hilt
February 14, 2008
Page 6

C Joint Registration Is Not Feasible With Respect To The Project

Joint registration requires that a single entity, either the JRO or the related entity,
accept responsibility for a Reliability Standard, in its entirety, or for a specific
Requirement within a Reliability Standard, in its entirety.”” Constellation included as
Attachment C of its October 19 Response a detailed analysis of every Requirement
under each GOP Reliability Standard demonstrating that it has no authority or
obligation ~ contractual or otherwise — to ensure compliance with the Requirement.
However, in the table included hereto at Attachment B (the “TRE Table”), TRE appears
to express a view that Constellation should accept responsibility under a joint

registration arrangement for 21 of the 48 Requirements that are established under the
GOP Reliability Standards.'®

For example, under Reliability Standard CIP-001-1 (Sabotage Reporting)
Requirement 2, a GOP “shall have procedures for the communication of information
concerning sabotage events on its facilities and multi-site sabotage affecting larger
portions of the Interconnection.” Requirement 2 operates in tandem with Requirement
1 which requires a GOP to have procedures for the recognition of and for making their
operating personnel aware of sabotage events on its facilities and multi-site sabotage
affecting the Interconnection; Requirement 3 which requires a GOP to provide its
opcrating personnel with sabotage response guidelines, including personnel to contact
to report such events; and Requirement 4 which requires each GOP to establish
communications contacts as applicable with appropriate law enforcement agencies.

17 NERC Rules §501.1,27.

18 The TRE Table was provided to Constellation as part of the discussions between Constellation, PRL and
TRE attempting to settle the GOP registration issue, The TRE Table is based on information that
Constellation initially developed, then meodified as part of the settlement discussions with PRL.
Constellation’s geal in compiling this information was to identify opportunities where Constellation
might be able to facilitate certain communications that PRL, as GOP, was required to undertake to
comply with the GOT Reliability Standards. TRE, without Constellation’s approval or agreement, added
the column labeled “Responsible for Ensuring Compliance” and entered “Buyer” {i.e,, Constellation) as
the respansible entity for 21 of the Requirements. While Constellation has not agreed that it has GOP
responsibilities, the very limited nature of the communications facilitation role that Constellation had
identified in its discussions with PRL is borne out in the descriptions in the TRE Table column labeled
("Buyer Functions”) for these 21 Requirements. Constellation at all times made clear that, to the extent
the parties were to agree on an arrangement for Constellation to provide communications facilitation
services to assist PRL in meeting its GOP obligations, the parties would first enter into an appropriate
agreement.
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As noted in the TRE Table, Constellation identified a potential opportunity to
facilitate PRL’s compliance with Requirement 2, i.e., to facilitate communications of a
sabotage event, identified by and communicated to Constellation by PRL, to the
Balancing Authority (“"BA”). Based on the potential for this limited communications
facilitation role, TRE would assign GO responsibility for the entire Requirement to
Constellation. However, Requirement 2 does not operate in a vacuum; it addresses
only the communications element of a set of related procedures to deal with potential
sabotage events. Only PRL, as the operator of the facility, has the ability to establish
procedures to ensure identification and communication of sabotage events that occur at
the facility or that become known to PRL’s operating personnel, and only PRL has the
ability to initiate the communication of such information to relevant entities. Moreover,
even with respect to Requirement 2, Constellation could only potentially facilitate a
communication that PRL initiates in the first instance. In short, Constellation’s
willingness to consider an arrangement to facilitate communication between PRL and
the BA would not provide Constellation with any authority or ability to establish PRL’s
procedures, to compel PRL to comply with such procedures, or to ensure that all
required communications are initiated.

Below Constellation further demonstrates that TRE’s suggestion that
Constellation should be assigned responsibility for the other 20 Requirements listed on
the TRE Table is equally faulty.

1. COM-002-2 - Communications and Coordination, Requirement 1

Under COM-002-2, Requirement 1, a GOP shall have communications (voice and
data links) with appropriate Reliability Coordinators (“"RCs”), BAs, and Transmission
Operators (“TOPs”), staffed and available for addressing a real-time emergency
condition.

Only PRL has the ability to ensure that the Project has communications links
staffed and available for addressing a real-time emergency condition.

2. IRO-001-1 - Reliability Coordination - Responsibilities and
Authorities, Requirement 8

Under IRO-001-1, Requirement 8, a GOP shall comply with RC directives unless
such actions would violate safety, equipment, or regulatory or statutory requirements,
and in such circumstances, the GOP must inform the RC of the inability to perform the
directive.
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Only PRL has the ability to comply with RC directives with respect to the
Project’s operations, and only PRL has the ability to determine if compliance with such
directives would violate safety, equipment, or regulatory or statutory requirements.”
Only PRL has the ability to initiate the communication of such information to relevant
entities.

3. IRO-004-1, Reliability Coordination — Operations Planning,
Requirement 4

Under IRO-004-1, Requirement 4, a GOP shall provide information to the RC
required for system studies, such as critical facility status by 12:00 Central Time. The
relevant GOP information to be provided by a GOP is plant availability and estimated
capacity.

Only PRL has the ability to determine plant availability and estimated capacity,
and only PRL has the ability to initiate the communication of such information to
relevant entities.

4, PRC-001-1, System Protection and Coordination, Requirements 2
and 2.1

Under PRC-001-1, Requirements 2 and 2.1, a GOP shall notify the TOP and BA
reliability if a protective relay or equipment failure reduces system reliability, and shall
take corrective action as soon as possible.

Only PRL has the ability to determine if there has been a protective relay or
equipment failure, to assess whether such failure reduces system reliability, and to take
corrective action, only PRL has the ability to initiate the communication of such
information to relevant entities.

5. TOP-001-1, Reliability Responsibilities and Authorities,
Requirements 3, 6,7, 7.1, and 7.3

Under TOP-001-1, Requirements 3, 6, 7, 7.1 and 7.3, a GOP shall comply with
reliability directives issued by the TOP or BA, unless such actions would violate safety,
equipment, regulatory or statutory requirements, and inform the TOP or BA of any
inability to perform the directive; shall render all available emergency assistance to

19 This Requirement also applies Purchasing-Selling Entities (“PSE”). Accordingly, Constellation has an
independent obligation to comply with such RC directives with respect to its PSE activities.
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others requested; shall not remove its facilities from service if it would burden
neighboring systems except that generation outages shall be coordinated with the TOP
and when immediate action is required and time does not permit notification or
coordination, such notice shall be provided at the earliest possible time.

Only PRL has the ability to comply with reliability directives and to determine
whether such actions would violate safety, equipment, regulatory or statutory
requirements; to determine if removing facilities from service would burden
neighboring systems; to coordinate generation outages with the TOP; and to determine
when immediate action prevents such coordination. Only PRL has the ability to initiate
the communication of such information to relevant entities.

6. TOP-002-2, Nermal Operations Planning, Requirements 3, 13, 14,
14.2, and 15; TOP-003-0, Planned Outage Coordination,
Requirements 1, 1.1, and 1.3; TOP-006-1, Monitoring System
Conditions, Requirement 1.1

Under TOP-002-2, Requirements 3, 13, 14, 14.2 and 15, a GOP shall coordinate its
current-day, next-day, and seasonal operations with its BA and Transmission Service
Provider (“TSP”); perform real and reactive capability verification at the request of BA
or TOP and provide results as requested; notify BA and TOP of changes in capabilities
and characteristics, including changes in real output capabilities; upon request, provide
a forecast of expected real power output to the BA or TOP. Under TOP-003-0,
Requirements 1, 1.1 and 1.3, a GOP shall provide planned outage information daily to
the TOP for scheduled generator outages planned for the next day by 12:00 Central
Time. Under TOP-006-1, Requirement 1.1, a GOP shall inform its BA and TOP of all
generation resources available for use.

Only PRL has the ability to determine current-day, next-day and seasonal
operations; perform real and reactive capability verification; to determine if there are
changes in capabilities and characteristics; to provide a forecast of the real output, to
determine next-day planned outage information, and to determine generation
availability. Only PRL has the ability to initiate the communication of such information
to relevant entities.
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7. VAR-002-1, Generator Operations for Maintaining Network
Voltage Schedules, Requirement 3.2

Under VAR-002-1, Requirement 3.2, a GOP shall notify the TOP as soon as
practicable, but within 30 minutes, of a status or capability change on any reactive
resources other than a generator reactive resources under the GOP’s control and the
expected duration of the change in status or capability.

Oniy PRL has the ability to determine the status of, or changes in status of,
reactive resources, and only PRL has the ability to initiate the communication of such
information to relevant entities.

D. TRE Continues To Conflate Communications With Respect to Market
Rules And Communications With Respect to Reliability Standards

The apparent reason for TRE’s focus on these 21 Requirements as somehow
applicable to Constellation instead of PRL is that they each involve the communication
of information. As noted in the October 19 Response, TRE has previously taken the
position that because Constellation, in its role as Qualified Scheduling Entity (“QSE")
under the ERCOT ISO’s market rules ("ERCOT Protocols”), communicates certain
market information related to Constellation’s purchases from the Project, Constellation
should be responsible for all GOP Reliability Standards. TRE appears now to have
applied that same logic in concluding that Constellation, as part of a joint registration
arrangement, should be responsible for any GOP Requirement that involves
communications. As set forth in the October 19 Response, TRE's conflation of
Constellation’s activities as a QSE with respect to ERCOT Protocols and the
responsibilities of a GOP under NERC’s Reliability Standards is erroneous because:

. As TRE itself acknowledges in the TRE Assessment it provided NERC
with respect to the Constellation Appeal,® the ERCOT Protocols are
different from the Reliability Standards approved by the FERC.

. Neither the Tolling Agreement nor Constellation’s assumption of QSE
obligations for the Project under the ERCOT TProtocols shift to
Constellation responsibility for compliance with GOP Reliability
Standards.

2 TRE Assessment at 10-13 (attempting to map QSE abligations under ERCOT Protocols and GOP
obligations under NERC Reliability Standards.
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. TRE erroneously concludes that because Constellation 1is the
communications intermediary with ERCOT 1SO for ERCOT Protocol
purposes, such conduit role elevates Constellation to GOP,

. It is essential to recognize that communication can take place only if the
communicator has the relevant information in the first place. GOP
responsibilities include overall management of the actual operations and
maintenance of the Project and relevant procedures consistent with the
GOP Reliability Standards, which also drive the content of relevant
reports and communications required to be submitted under the GOP
Reliability Standards. Only PRL has the ability and authority to accept
these responsibilities.

. NERC obligations must rest with the entity that has the authority and
ability to actually ensure compliance with the GOP Reliability Standards,
not the entity that may provide an intermediary communications service.
Any overlap in communication topics between GOP Reliability Standards
and ERCOT Protocols cannot serve as the basis for assigning to
Constellation, as the Project QSE, the obligation to satisfy the GOP
Reliability Standards or some of the Requirements under those standards.

In short, Constellation has no obligation, ability or authority, contractually or
otherwise, to ensure that the Project complies with the GOP Reliability Standards,
including those that may include communication elements.

PRL might find it efficient to take advantage of Constellation’s existing
communications link and procedures with the ERCOT ISO (established solely for the
purpose of selling power purchased from PRL into the ERCOT markets pursuant to
ERCOT Protocols) to facilitate portions of PRL’s communications obligations under the
GOP Reliability Standards, such as forwarding PRL-initiated sabotage reports to the BA
under CIP-001-1; transmitting RC directives and PRL’s response to such directives
under IRO-001-1; or forwarding information about plant status under IRO-004-1, PRC-
001-1, TOP-001-1 and other Reliability Standards. However, Constellation has not
entered into any agreement with PRL to provide such a communication service with
respect to its GOP Reliability Standards. Even if Constellation were to consider
entering into such an arrangement, Constellation’s role would be limited to simply
facilitating PRL’s compliance with the Requirements, and Constellation would not be
elevated to GOP with respect to such Requirements. Constellation consistently has
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indicated its willingness to negotiate a mutually acceptable arrangement to facilitate
such communications for PRL, but there is nothing in the Tolling Agreement or its QSE
arrangements that obligates Constellation to facilitate communication of information
related to PRL’s compliance with GOP Reliability Standards, or to assume any
responsibility for compliance with such standards.

E. Conclusion

PRL has sole responsibility for operation of the Project in compliance with the
GOP Reliability Standards and should be registered as the sole GOP. The Constellation
Appeal should be granted expeditiously, and Constellation removed from the registry
as a GOP for the Project. As discussed above, NERC’s joint registration procedures do
not provide a basis for any different result. In sum, Constellation is opposed to any
form of registration that would require it to be a GOP for the Project.

Respectfully submitted,

Dotins YA

Donna M. Sauter
Attorney for
Constellation Energy Commodities Group, Inc.

cC: Craig Lawrence, NERC
Tony Shiekhi, TRE
Stuart Rubenstein, Constellation
Stephen Knapp, Constellation
Donald Schopp, Constellation
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From: Shiekhi, Tony A. [mailto: Tony.Shiekhi@texasre.org]

Sent: Monday, January 21, 2008 10:25 AM

To: Dave Hilt@nerc.net

Cc: Grimm, Larry; Henry, Mark; Craig.Lawrence@nerc.net; Vincent, Susan; Sauter, Mindi;
Steve.larsen@calenergy.com; Schopp, Donald; Rubenstein, Stuart; jerry.baker@calenergy.com;
David.Brown@klgates.com

Subject: Texas RE- Constellation Energy Commeodities Group, Inc (CCG)- NERC Case # RAQ70005 appeal
status

Importance: High

Dear Mr. Hilt,

The NERC Board of Trustees Compliance Committee ("BOTCC") remanded Constellation
Energy Commodities Group, Inc (CCG) appeal (NERC Case # RAQD70005) to Texas Regional
Entity ("Texas RE "} to work with Power Resources, Ltd. ("PRL") and CCG to resolve CCG's
issues regarding its registration as a NERC GOP in the ERCOT region.

As the BOTCC suggested in its Order of Remand, the duties and responsibilities of CCG and
PRL appear to fit a joint registration. Texas RE, therefore, has worked with both entities in an
attempt to reach an agreement. No settlement was achieved by the parties.

Nevertheless, the information that Texas RE has obtained indicates that both CCG and PRL
each perform certain GOP Reliability Standard Requirements. Accordingly, Texas RE
registered PRL as an additional GOP on January 8, 2008, while maintaining CCG's registration
as GOP for the same generation resources.

PRL received the registration notification from NERC on Monday, January 14, 2008. As you
know, PRL has 21 days to appeal this registration.

We do not know whether PRL intends to appeal its registration as GOP. In the interest of
economy, Texas RE suggests that, if PRL chooses to appeal this registration, it would be most
efficient to have both appeals addressed in a consolidated proceeding. To permit BOTCC's
consolidated consideration of the appeals, Texas RE hereby reguests that the appeal of CCG
be abated until March 7, 2008.

Thank you for your consideration,

Texas RE - Compliance Engineer
Office: (512) 225-7131

Fax: (512)225-7165

Email: tony.shiekhi@texasre.org

Confidentiality Notice: DO NOT FORWARD. The information contained in this email message, and any
document attached hereto, is privileged and/or confidential and is intended for the addressee only. If you
have received this document in error, please notify the sender immediately. Nothing in this email is
intended by the investigator or the recipient to constitute a waiver of the confidentiality of this message. If
the reader of this message is not the intended recipient, or employee/agent of the intended recipient, you
are hereby notified that any use, duplication, dissemination or distribution of this communication is
unauthorized.
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NERC NERC Responsible for
Line Standard Requirement Ensuring Compliance
Number | NERC Standard Title Number Numher NERC Requirement {Buyer/Seller) Setler Functions Buyer Functions
1 Autematic Generation BAL-G05-G R1. 1Al ganeration, transmission, and load operating within an o See R1.1. i NA
Control Interconnection must be included within the metered boundaries of
_ X . ; a Balancing Authority Area -
2 Automatic Generation BAL-005-0 | R1.1. Each Generator Operalor with generation facilties operating in an Beiler shall verify that the Project ts ingheded within the metered NA
Centrol Interconnectian shall ensure that those generation facilites are boundary of Ihe Balancing Autharity Area as defined by Seller's
included within the metered boundaries of a Balancing Authority Jinterconnection agreement
iArea i

3 Sabotage Reporling CIP-001-1 R1. "Each Reliab ty Coordrmator, Balancing Autherity, Transmission i1 Seller shalf have a procedure for the recognibieon of and far making NA b
Operator, Generator Opsarator, and Load Serving Entity shall have their operating personnel aware of sabotage events within the
procedures for the recognition of and for making their operating boundaries of Seller's physical ptant,
personnel aware of sabotage events on its facilitiss and multi site
‘sabotage affecting larger portions of the Inlerconnection.

4 mmau.mmm‘xmuo&:m CIP-001-1 R2, Wmmmm Reliability Coordinator, Balancing Authority, Transmission The Buyer shall facilitate voice communications of a sabatoge
-Operator, Generator Operator, and Load Serving Entity shall have Seller's sabotage procedure shall have nstrughons for avent reported by Seller to the Balancing Authority.
procedures for the commumication of information eoncerning communicating information concerning sabotage events to plant
saholage events to appropnate parties in the Interconnection. and company management, federal authorities znd Buyer. Seller

Jshall commuricate information concerning sabatage events 1o the
) JRehability Coordinalor er its designated agent andfor the Buyer.
5 Sabotage Reporting CIP-001-1 | R3, {Each Relability Coardinalor, Balancing Authority, Transmission 4 Seller's sabotage procedure shall pravide its oparating persennel NA
‘Operator, Generator Operator, and Load Serving Entity shal h sabotage response guidehnes, including personnel to contact,
! provide its operating personnel with sabatage response guidelines, for reporting disturbances due Lo sabotage events
, including personnel ta contact, for reporting disturbances due to
:sabotage events.
3] Sabatage Reporting CIP-091-1 R4. Each Reliability Coordinator, Balancing Authority, Transmission Sefler shall establish commumcation contact with the focal office of NA
“ |Operator, Generator Operator, and Load Serang Ertity shall the Federal Bureau of Investigation [FBI) and deveiop and maintain
I |establish scommunications contacts, as appiicable, with local a reporting procedure in the event of sabotage events within the
_ Federal Bureau of Investigation (FBI) or Royal Canadian Mounted boundaries of Seker's physical plant.
! Police {(RCMP) officials and develop reporting procedures as
jappropriate to their circumstances. .
7 Communications and ~ COM-002-2 R1. |Each Transmission Operator, Balancing Authority, and Generator i Seller has documentation in place that describes the Seller's vaice Buyer has documentation in place that describes the Buyer's voice
Coordination ; _oUmam»oj shall have communications (voice and data links) with and data link systems. Seller's contral room is staffed 24 hoursa  and data hnk syslemns. Buyer's dispatch desk is staffed 24 hours a
I :appropriate Reliability Coordinators, Balancing Authorities, and day, 7 days a week. Seller has contact information for appropriate day, 7 days a week. Buyer shall facilitate voice communication
, Transmission Operatars. Such communications shall be staffed contagis of Buyer and Transmission Qwner. with the Balancing Authority
and available for addressing a real-time emergency condition.
8 | Disturbance Reporting  EOP-004-1 R2. W.p Reliability Cocrdinator, Balancing Autherity, Transmissian Sefier shali prompily analyze disturbances on Seller generating NA
I iOperator, Ganerator Qperater or Load Serving Entity shall promptly equipment and facilifi
| analyze Bulk Electne System disturbances on its system or
- : facilities. 1
[ 79 Disturbance Reporting  EQP-004-1 R3 <A Reliability Cocrdinator, Balancing Authority, Transmission Seller shall provide verbal and written communication regarding NA
:Operator, Generator Operator or Load Sarving Entity experiencing analysis of events atfecting generation to Buyer. Verbal
: a reportable incident shalf provide a preliminary witten repert to its tommunications shall be racorded in the control room log. Seller
| fmc_o;m_ Reliability Organization and NERC Fshall prowide available data as requested by the appropriate
: authorily to assist in svestigation of Bulk Electnc System
R . . . disturbances. ; .
10 i Disturbance Reporting " EDP-0041 TR3T. The affected mmfm‘%coa_rm_cr Balancing Authority, Seller shall provide verbal and wnitten communication ragarding NA

| Transmission Operator, Generator Operator or Load Serving Entity
'shall submit within 24 hours of the disturbance of unusuai
eccurrence either a copy of the report submitted to DOE, or, if no
BOE report is required, a copy of the NERC Interconnection
Relability Operating Limit and Prel
[Events that are not ientified untl some time after they ocgur shall
be reported within 24 hours of being recognized.

nary Disturbance Report formf

analysis of events affecting generation o Buyer. Verbal
communications shall be recorded in the controf room log. Seller
;{shall provide avalable data as requested by the appropriate
“Jauthaority to assist in investigation of Bulk Electric System
qdisturbances,

Page 10of 5
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Blackstart Generating
Unit Test Results

— Responsibililies and

15 Reliability Coordination  IRC-001-1

R8.

1documentation of the test results of the startup and operation of
i

|each blackstart generabng unit to the Regional Reliability
ﬁoﬁmmsﬁm:u:m and upon request to NERC.

, Transmission Operaters, Balancing Authorities, Generator
:Operatars. Transmission Service Providers, Load-Serving Entities,
-and Purchasing-Selling Entities shall comply with Reliability
Coordinator directives unless such actions would violate safety.
\equipment, or regulatory or statutery requirements. Under these
larcumstances, the Transmission Operator, Balancing Authority,
|Generator Operatar, Transmission Service Provider, Load-Serving
‘Entity, or Purenasing-Selling Entity shall immediately inform the
Retiability Coordinatar of the inability to perform the direclive so
‘that the Reliatility Coordinator may implement alternate remedial
‘actions

W\O.uoa_:m:c: -
Operations Planning

IRO-004-1

.Each Transmission QOperator, Balancing Authority, Transmission
Owner, Generator Owner. Generator Operator, and Load-Sening
Entity in the Relishility Coordinator Area shall pravide information
required for system studies, such as critical facility status, Load,
generatian, operating reserve projections, and known Interchange
Transactions. This information shall be available by 1200 Central
Standard Time for the Eastern Interconnection and 1200 Pacific
Standard Time for the Western Interconnection.

of the startup and operation of each blackstarl generating unit to
Buyer.

Seller shall compty with directives ol Refiability Coordinatar ar
designated agents and/or Buyer without delay. Seller shall

“oommunicate any nability to comply and the reasan to Buyer
{3eller sh

og such communications in the contral room log book.

NERC NERC Responsible for
Line Standard Requirernent Ensuring Compliance
Number | NERC Standard Title Number Number NERC Reguirement {BuyerfSeller) Seller Functions Buyer Functions
i i Disturbance Reporting  EQP-004-1 ; R3.3. Under certain adverse conditions, e.g., severe weather, it may not Safler Seller shall provide verbal and written communication regarding NA T
; be possible to assess the damage caused by a disturbance and analysis of events affecting generation to Buyer. Verbal
i issue a written Interconnection Reliability Operating Limit and communications shal! be recorded in the control room log. Seller
Pretiminary Disturbance Report within 24 hours. In such cases, the| hall provide available data as requested by the appropriate
! affected Reliability Coordinatyr, Batancing Authority, Transmission gutharity to assist in investigation of Bulk Electric System
Operator, Generator Operater, or Load Serving Entity shall disturbances.
ipromptly notify its Regional Refiability Organization(s) and NERC,
land verbally provide as much information as is availatle at that
tirme. The affected Reliability Coordinator, Balanging Authority,
: Transmissian Operator. Generator Operator. or Load Serving Entl
! shall then provide timely, periodic verbal updates until adequate
infarmation ts avaitable to issue a written Preliminary Disturbance
| i Report
12 ) -004-1 R3.4 If, in the judgment of the Regional Reliability Organization, aftar Seller shall provide verbal end witten communication regarding NA
consultation with the Relizbility Coordinater, Balancing Authority, analysis of evenls affecting generation to Buyer. verbal
i Transmission Operator, Ganerater Operator, or Load Serving Entit; communications shall be recorded in the control room log. Seller
: in which a disturbance accurred, a final report is required, the shazll provide available data as requested by the appropriate
affected Reliability Coardinator, Balanaing Authority, Transmisson autharity to zssist in investigation of Buik Electric System
Operatar, Generatar Operater, or Laad Serving Entity shall prepare Jdisturbances,
Ithis report wilhin 60 days. As a minimurm, the finat report shall :
ihave a discussion of the events and its cause. the conclusions
Tmmmsma. and recommendations to prevent recurrence of this type
iof event. The repart shall be subject to Regional Reliability
. Organization approval. N )
13 Dacumentation of EOP-009-0 R1. 'The Generatar Operator of each blackstart generating unit shal Seller. as applicable, sha 'test the startup and operation of each NA
lackstart Generating ?mmn the startup and operation of each system blackstart genarating system blackstart generating unit identified in the BCP as required
unit Test Results unil identified in the BCP as required in the Regional BCP in the Regional BCP [Reliability Standard EOP-007-0_R1). Testing
:nm_,mc,_é Standard EOP-007-0_R1). Testing records shall include recards shall include the dates of the tests, the duration of the
he dales of the tests, the duralion of the tests, and an indication of tests, and an indication of whether the tests met Regional BCP
iwhether the tests met Regional BCP requirements requirernents
14 Dacumentation of EOP-009-0 iThe Generator Owner or Generator Operalor shall provide Seller. as applicable, shall provide documentation of the tesl results NA

Buyer shall facilitate communication of Reliability Coordinator
directives ta Seller. Buyer shall facilitate communication to the
Reliability Caordmator, through direct communication with the
Balancing Authority, in the event the Seller cannot perform a
Reliability Coordinator directive.

Seller shall provide piant availabrity and estimated capacity to
by 0800 Central Prevailing Time

Buyer shall facilitate transmittal of Seller's plant availability and
eslimated ¢apacity as required to the Reliability Coordinaler by
12:00 Central Standard Time.
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Number | NERC Standard Title Number Number NERC Requirement {Buyer/Seller) Seller Functions Euyer Functions
17 mwwumi Protection PRCOOT1 ¢ R1 ‘Each ?mjml,mm_uj...on.mﬂm_ur Balancing Authority, and Generator Salter - 1Seller shall be familiar with the purpose and imitalions of the N MA
Coordination Cperator shall be familiar with the purpose and limitations of ; X protection system schame apphed i its area
| . T _protechan system schemes applied in its area. e o o .
18 System Protection PRC-00%-1 7 RZ, Each Generalor Operator and Transrmission Opearator shall notify 1See R2.1 - See R2.1.
Coordination reliability entities of relay or equipment failures as follows:
19 System Protection PRC-001-1 Rz2.1. Fa protective relay or equipment failure reduces system reliabifity, Seller shall notify the Transrmssion Operator or designated agent of If the Seller repents to the Buyer that a protective relay or
Coordinabon the Generator Operator shall noufy its Transmission Operator and any protective relay failures, known impact and actions being taken equipment failure oecurred that couid reduce system reliability. the
. Host Balancing Authority. The Generator Cperator shall take ‘4l correct the condition. Seller shall take aclion o correct the relay Buyer shafl immediately notify the Balancing Authority.
i = __torrective action as soon as possible. “Hailure as soon as possidle, . o
20 System Protection PRC-001-1 R3. A Generator Operator or Transmission Operator shall coordinate See R3.1. NA
_Coaordination new prolective systems and changes as follows. . . L
21 System Protection PRC-001-1 | R3.1. Each Generalor Operator shali coordinate all new protective Seller shall notify the Transmission Operator or designated agent of NA
Coardination systems and all protective system changes wath its Transmission -{any proposed protective system changes. .
i Operator and Host Balancing Authority. "
22 System Protection PRC-001-1 i R5. A Generator Operatar or Transmission Operator shall coordinate See R5.1.
! Coardination changes in generation, transmission, foad or operating condtions
W that could require changes in the protecton systems of others:
23 W System Protection R5.1. Each Generator Operator shall notify its Transmission Operator in Seller shall inform the Transmission Operator or designated agent
Coardination advance of changes in generation or operating conditions that of potential changas in genaration or apearating conditions that
could require changes in the Transmission Operator's protection ceuld require changes in the Transmission Operator's protection
systems. systems, Seller shall nolify Buyer in advance of such condition(s) if
_ 3 ossible.
24 TOP-001-1 rgnsmission Operater, Balancing Authority, and Generator Seller shall parform actions as directed by Reliability Coordinator or Buyer shall immediately communicate reliability directives issued by
Operatar shall comply with relizbllity directives issued by the designated agent and/ar Buyer unless such actions would viclate  the Reliability Coordinator ta the Seller. If the Seller informs the
Autharities Reliability Coerdinator, and each Balancing Authority and safety, equipment, regulatory or statutory ama_._:m_.:mspw‘ Sellar Buyer of the inability te parform a reliability directive, the Buyer
Generator Operator shall comply with reliability directives issued by shall immediately inform Buyer if Seller cannot compty and the shall immediately notify the Reliability Coordinator | through direct
the Transmission Operator, unless such actions would violate reason for same. All such communication shall ba logged inthe  communication with the Balancing Autharity, of the Seller's inal
safety, equipment, regulatory or statutory requirements. Under control room log. 1o perform the reliability directive.
these circurmstances the Trangmission Operator, Balancing
Authority or Generator Operator shall immediately inform the
Reliability Coordinater or Transmission Operator of the inability to
perform the directive so that the Religbility Coordinator or
Transmission Operater can implement alternate remedia! actions.
TOP-001-1 RE. 'Eagh Transmission Operator, Balancing Authority, and Generator Seller shall render all available emergency assistance as directed  Buyer shall immediately communicate reliability directives issued by
| Operator shall render all avaitable emergency assistance to others by Reliability Coordinator or designated agent and/or Buyer unless the Reliability Goordinator to the Seller. If the Seller informs the
| as requested, provided that the reguesling entity has implemented such actions would viciate safety, equipment, regulatory or Buyer of the inability to perform a reliability directive, the Buyer
its comparable emergency procedures, unless such actions weuld statutory requirements. Seller will immeadiately inform Buyer if shall immediately notify the Reliability Coordinator , through direct
violate safety, equipment, or regulalory or statutory requirements. Selter cannot compty and the reason for same. Al such communication with the Balancing Authority, of tha Seller's inal
cemmunication shall be lagged in the control room log. to perform the relial
TOP-001-1 RY. Each Transmission Operater and Generator Operator shall not See R7.1. See R7
! remeve Bulk Electric Systemn facilities from service if removing
o . _those faalities would burden neighboring systems unless: | e
TOP-001-1 R7 1. For g generator outage, the Generator Operator shall notify and For a generator outage. Seller shail notify Buyer as far in advance If the Seller nolifies the Buyer to schedule g generator outage, the

Authorities

coordinate with the Transmission Operator. The Transmission
COperator shall nolify the Reliability Coordinator and cther affected
Transmission Operators, and coordinate the impact of remowng the
Butk Elestric System facility,

as possible. This notificaton shall be a phone call followed by e-
mail of letrer

Buyer shall help coordinate the generator outage request with the
Transmission Operator, through direct communication with the
Batancing Authority, and communicate the agreed upon outage
schedule back fo the Seller.
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28 Reliability ) TOP-001-1 R7.3. L...\‘_:ms time does not permit sugh nolifications and coordination, or [Selier shall notify Buyer at the earlies! possible time if Saller If the Seller immediately removas a generator fram service without
Responsibilities and hs_jm: immediate action is required 1o prevent a hazard to the generalion must be laken aut of service immediately such that time prior notice to the Buyer, the Buyer shall confirm the generator
Authgrities |public, lengthy custemer service interruption, or damage to 1::{does not permit notifications and coordination, or when immediate  plant status with the Seller and then provide the plant status
'facilities. the Generatar Operatar shall notify the Transmission action is required lo prevent a hazard to tha public. fengthy informaticn to the Transmission Cperator. through direct voice
\Operator, and the Transmission Operater shall notify its Reliability Qcustomer service interruption, or damage to facilities. All communication with the Balancing Authority, at the earliest possible]
Coordinator and adjacent Transmission Operators. at the earliest Jcommunications and cirgumstances surrounding the loss shall be  time,
. . possible time - logged in the control room log. o
2% ¢ Normal Operabons TOP-002-2 R3, Each Load Serving Entity and Generatar Operator shall coordinate Seller shall inform Buyer of current day, next day and any If tha Seller advises the Buyer of the Seller's current-day, next-day
| Planning {where confidentiality agreements aliow) its current-day, next-day. Japplicable seasonal operations plans. and seasanal plant operations plan, the Buyer shall facilitate the
‘ and seasonal operations with its Host Balancing Authonty and i coordination of the Seller's operations plans with it's host Balancing
; Transmission Service Provider, Each Balancing Authority and Authority and Transmission Service Provider, through direct
; Transmission Service Provider shall coordinate its current-day, communication with the Balancing Authority.
next-day. and seasonal operations with its Transmission Operator.
30 Nermal Operations TOP-002-2 R1a. T Attne request of the Balancing >£:c1_wu or Transmission Operator,| At the request of Transmission Operator (or mmw,@:mﬁq agentof  The Buyer shall coordinate real and reactive capability verifications
Planning a Generator Operator shall perform generating real and reactive Transmission Operator) or Buyer. Seller shall perform generabng  as requested or required by Balancing Authorities and
jcapability verification that shall include, ameng other variables. reat and reactive capability verification that shall include, ameng Transmission Operators. The Buyer shall provide the results, whery
iweather, ambient air and water conditions. and fuel quality and other variables, weather, ambient air and water condibions, zrd fuel they are prepared and made available by the Seller, (o the
iquantity. and provide the results to the Balancing Autherity or quahty and guantity, and provide the results to Buyer as requested. Balancing Authority or Transmission Operator, through direct
i Transmission Operator operating personnel as requested. sommunication with the Balancing Authority, as reguested.
n Naormal Operations TOP-002-2 R14. “mmamqmﬁq Operators shall, without any intentional time delay, notify) | Bee R14.1. See R14.1,
Planning itherr Balancing Autherity and Transmission Operator of changes in
‘capabilities and characterishes including but not kimited to:
a2 Normal Gparations TOP-002-2 R14.1. OT_.MMn.mW.,_lJ real output capabilites. (Effactive August 1, 2007) | Seller shall, without any intentional time delay, notify Buyer of "It thie Seller reports changes in real autput capabilities to the Buyer,
Planning -{changes in real output capabilty, Such communications shall be  the Buyer shall report these changes to the Balanging Authority and
{logged in the contraf room tag. Transmissien Operator, through direct communication with the
Balancing Authorty withou! any ntentional delay
33 Normal Dperations TCP-002-2 R15. Generation Operators shall, at the request of the Balancing Sefler shall, at the request of the Balancing Authonty. Transmission if the Buyer receives a fequest from a Balancing Authority or
Planning m Autharity or Transmission Operator, provide a foracast of expected Operator or designated agent and/or the Buyer, provide a forecast  Transmission Operator for the Seller's resource to provide a
i real power oulput to assist in operations planning (e.g.. a seven- of expected real power outpul to assisl in operations planning {e.g., forecast of expected real power output to assist in operations
day forecast of real gutput}, a seven-gay forecast of real output), planning {e.g. a seven day forecast of real output), Buyer shall
communicate the requesl to tha Seller. When the Seller compiles
the forecast data, the Buyer shall submit the forecast data to the
Balancing Autharity or Transmission Cparaler, through direct
communication with the Batancing Authority, as requested.
34 Narmal Operabons TOP-00z-2 RYE. 'Neighbering Balancing Autharities, Transmission Operators, Seller shall use unifarm line identifiers when referring to NA
| Planning iGenerator Operators, Transmission Service Providers and Load transmission facilities of an interconnected network
: ‘Serving Entities shall use uniform line identifiers when referring to
: . ‘transmission facilikes of an interconnected network. : .
35 Planned QOutage TOP-0G3-G R1. -Generalor Operators and Transmission Operators shall provide See R1.1and R1.3. Sea R1.1and R1.3, T
Coardination _planned outage information.
38 Planned Qutage TOP-003-0 R1.1. Each Generator Operalor shall provide outage infarmaton daily to Seller shall prowde outage information daily to Buyer for scheduled If the Seller provides next day outage information far their
Coordination its Transmission Oparater for scheduled generator oulages 4generatar outages planned for the next day, resources to the Buyer, the Buyer shall submit the next day outage
! ptanned for the nex! day {(any foresesn outage of a generator 3 infarmation to the Transmission Operator, through direct
: greater than 50 MW). The Transmission Operator shall establish communication with the Balancing Authority, daily by 1200 Central
: ithe outage reporting requirements. _ _ Standard Time.
a7 Planned Qutage TOP-003-0 R1.3. /Such information shall be available by 1200 Central Standard Time Seller shall provide outage information to Buyer by 1100 Central  If the Seller provides next day cutage information for their
Coordination for the Eastern Interconnection and 1200 Pacific Standard Time for Prevailing Time for the Eastern Interconnactian. resources to the Buyer. the Buyer shall submit the next day outage
the Western Interconnection. information to the Transmission Operator, through direct
communication with the Balancing Autharity, daily by 1200 Central
! Standard Time.
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38 Pranred Outage TTopaonzo T R2. Each Tranemission Operator. Balancing Authanty, and Generalor Seller shafl communicate requests far scheduled oulages of If the Seller requests a scheduled outage on the automatic voitage
Coaordination Operator shall plan and coordinate scheduled outages of system -{generator vollage regulating equipment, such as automalic voltage regulator on it's generator to the Buyer, the Buyer shalt submit the
! voltage regulaling equipment, such as automatic voltage regulators : reguiatars or power system stabilizers on generators to outage request to the Balancing Authority.
on generators, supplementary excitation centrol, synchronous A Transmission Cperator or designated agent.
condensers, shun! and series capacitors, reactars, ete., amaong
: affecled Balancing Autharitbes and Transmission Cperators as
) L L ~__ ‘required . . .
38 Planned Cutage TOP-003-0 R3 " Each Transmssion Operator, Balancing Authorily, and Generator 2| Seller shall communicate reguests for scheduled outages of NA
Coordination i Operalor shall plan and coordinate schaduled outages of 3 “|telemetering and contral equipment and assaciated communication
: lelemetering and control equipment and associated communication | i {channels to Transmission Operator or designated agent.
! thannels belween the affecled areas R ] L i
40 Monitering Systam TOP-606-1 R1.1 Each Generatar Operator shall inform its Host Balancing Authority nform Buyer of afl generation resources available for I the Seller provides the Buyer with availability information for the
and the Transmission Operator of all generabon resources Seller's resources, the Buyer shall submit the availability
i available for use. information o the host Batancing Autharity and Transmission
Operator, through direct communicaticn with the Balancing
. Authorily.
41 Generator Oparations VAR-002-% R1 "The Generator Operator shall eperate each generator connected to Seller shall operate each generator connected to the If the Seller notifies the Buyer that the Seller's automatic voltage
for Maintaining Network ‘the interconnected transmission system in the aulomatic voltage nterconnected transmission system in the automatic vollage regulator on it's generator is not in service, the Buyer shall notify
Voltage Schedules icontrol mode (automatic veltage regulator in service and controlling control moge (autamatic voltage regulator in service and controlling the Batancing Authority.
. Ivaltage) unless the Generator Operator has notified the voltage) unless Seller has notified Transmission Operator or
! Transmission Operator . designated agent.
42 Generator Operations ~ VAR-002-1 R2 ;Unless exempted by the Transmission Operator, each Generator Unless notified of exemption by the Transmission Cperator or NA
i for Maintaining Network | :Operator shall maintain the generater voltage or Reactive Power designated agent, Seller shall mamtain the generator voltage or
Voltage Schedules | output {within applicable facility Ratings - when a Generalor is Reachive Power output (within applicable Praject Ratings -- when a
| operaling in manual tontral, reactive power capability may change Generator is operaling in manual contrel, reactive power capability
based on stability considerations and this will lead te a change in may change based on stability considerations and this will lead 1o a
the associated facility Ratings.) as directed by the Transmission change in the associated Project Ratings. ) as directed by the
H Operator. H Transmission Operator or designated agent within the limits of the
‘ nlerconnection Agresment.
' Generalor Operations VAR-002-1 ! R2.1. inen a generator's automatic voltage regulater is out of service, When a Seller generator's aulomatic voltage requlator s out of NA
for Maintaining Network lthe Generator Operator shall use an alternative methed to control service, Seller shall use an alternative method to controf the
Voltage Schedules the generalter voltage and reactive oulpul to meet the voltage or generator valtage and reactive output 1o meet the voliage or
Reactive Power schedule directed by the Transmission Gperator. Reactive Power schedule directed by the Transmission Operatar or
i designated agent. Such operation shall be recorded in the control
! ; room log
44 7 Generator Cpera VAR-002-1 R2.2. When drrected to modify voltage, the Generator Cperator shall When directed to modify voltage. Seller shall comply or pravide an NA
i for Maintaining Network comply or provide an explanation of why the schedule cannot be explanation of why \he schedute cannot be met. Such
ﬁ Voltage Scheduies ' met. communications shall be recorded in the control room log.
Il ! . . . $-—. ——
45 " Generalor Operalions VAR-002-1 ¢ R3, ""Each Generator Operalor shall notify its associated Trangmission See R3.1, and R3.2. NA
' for Maintaining Network | Operator as scon as practical, but within 30 minutes of any of the
Voltage Schedules following:
48 Generatar O_wm.amcc:m VAR-002-1 R3.1 A status om.nmumn__?‘ change on any om:m.ﬂ.m_oﬂ Reaclive Power A status or capability change on any nm:m—w_c..- Reactive Power If the Saller notifies the Buyer of a change in status of the Seller's
for Maintaining Network resgurce, including the status of each automatic valtage regulatar {resourte, intluding Ihe status of each automatic voltage reguiatar  automatic voltage regulator on it's generator or it's reactive
Voltage Schedules and power system stabilizer and the expected duration of the 1and power systern stabilizer and the expected duration of the capability, the Buyer shall notify the Balancing Autharity.
) : o change n slatus or capability. i jchange in status or capablity =
I a7 Generator Operations VAR-002-1 R3.2. 1A status ar capability change on any other Reactive Power . 3 NA NA
| for Maintaining Network resources under the Generatar Operatar's control and the expected]
_ Voltage Schedutes duration of the change in status or capability,
| ag Generatar Operations VARTD0Z-1 R5.1 ilfthe Generator Operater can't comply with he Transmission T Selier can't comply with the Transmission Oumqwrlam.ﬁ.mm.wﬁ:muma‘ NA

1 for Maintaining Network
Voltage Schedules

iOperator's specificabons, the Generater Operatar shall notify the
1Transmission Operator and shall provide the technical justification,
_ﬁzo.ﬁm. step-up transformer tap changer settings)

or designated agent and shall provide the lechmical juslification.
(NOTE: step-up transformer tap changer settings)

agent's specifications, Seller shall notify the Transmission Operator
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David W. Hilt
Vice President and Director of Compliance
North American Electric Reliability
Corporation
116-390 Village Boulevard
Princeton, NJ 08540-5721

Kirkpatrick & Lockhart Peaston Gates Elffs vy
111 Congress Avenug

Suite 960

Austin, TX 78701-4043

1 §12.482.6600 www kigates.com

David F. Brown

D 512.482.6867

F 5i2.482.6859
david.brown{@klgates.com

RE: Texas Regional Entity (“Texas RE”), an independent division of Electric
Reliability Council of Texas, Inc. (“ERCOT”), Filing:

Request for Consolidation of NERC Entity Registration Appeals of:

1.

(@)

(b)

Constellation Energy Commodities Group, Inc.
(“Constellation”) (May 4, 2007) — RA070005 (“Constellation

Appeal”); and
Power Resources, Ltd. (“PRL”) —RA080001 (PRI Appeal”);
and

Response to:

(a)
(b)
(c)

(d)

Dear Mr. Hilt:

Constellation Response of October 19, 2007 (“Constellation
Response”);

PRL NERC Entity Registration Appeal of February 1, 2008
(“PRL Appeal”);

Constellation Supplemental Response Objecting to Joint
Registration of February 14, 2008 (“Constellation Joint
Registration Objection”); and

PRL Supplemental Filing of February 15, 2008 (“PRL
Supplement”).

Texas RE respectfully requests that, for the reasons set forth below, NERC
consolidate the Constellation Appeal and the PRL Appeal for determination and
that, upon final consideration, NERC confirm the concurrent Generator Operator
(“GOP”) registrations of Constellation and PRL for the relevant generation resources
(the “Project”). Texas RE agrees with NERC's suggestion in its remand of the
Constellation Appeal that the Joint Registration Organization (“JRO”) process would
be the best solution in this case. However, Constellation and PRL have not reached

AUSTIN-201990 vi
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any agreement to form a JRO or joint registration, and the NERC Rules of Procedure
("INERC Rules”) do not appear to allow Texas RE to compel a JRO. NERC should,
therefore affirm the concurrent registration to ensure that there is no gap in
responsibility within the GOP function.

I OVERVIEW AND EXECUTIVE SUMMARY.,
A.  NERC Should Consolidate the Constellation and PRL Appeals

Constellation argues in the Constellation Appeal, Constellation Response, and
Constellation Joint Registration Objection (collectively, “Constellation Filings”) that
it does not have the ability or authority to comply with or to compel PRL’s
compliance with the requirements of the NERC Reliability Standards (“Reliability
Standards”) relevant to GOPs, because it has neither contractual nor physical control
of the PRL generation assets for the Project. PRL argues in the PRL Appeal and PRL
Supplement (collectively, “PRL Filings”) that Constellation does have such
authority and, under existing contracts, PRL does not have the ability or authority to
perform certain duties required for compliance with at least a portion of the relevant
Reliability Standards. Constellation and PRL’s irreconcilable positions require
consideration in tandem to avoid potentially inconsistent decisions and resulting,
but FERC-forbidden, reliability gaps. NERC should, therefore, consolidate the
appeals of Constellation and PRL.

B. NERC Should Uphold the Concurrent GOP Registration of
Constellation and PRL

As discussed in detail below, the facts Constellation and PRL present, the NERC
Reliability Functional Model -~ Version 3 (“Functional Model”), the NERC Registry
Criteria, the contracts signed by Constellation and PRL, the NERC Rules of
Procedure, the applicable Reliability Standards, and applicable FERC orders, all
support the registration of both Constellation and PRL for the GOP function.
Constellation and PRL have not, to date, reached an agreement establishing a JRO or
joint registration. Accordingly, Texas RE concurrently registered both entities for
the GOP function for the relevant generation facilities.

The commercial relationship between Constellation and PRL is largely governed by
a Tolling Agreement. Although each company makes arguments based upon its
terms, neither Constellation nor PRL has provided Texas RE or NERC with a copy of
the agreement.
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Even without full knowledge of the terms of the Tolling Agreement, however, much
is known about the roles of Constellation and PRL in the generation, sale, and
purchase of electricity. This is because, in addition to the Tolling Agreement,
Constellation and PRL each signed a Standard Form Market Participant Agreement
(“MP Agreement”) with ERCOT ISO (the sole Reliability Coordinator (“RC"),
Balancing Authority (“BA”), and Transmission Operator (“TOP”) for the ERCOT
Region). The MP Agreements state in pertinent part that Constellation and PRL
understand and have agreed to comply with the ERCOT Protocols and Operating
Guides ("ERCOT Protocols”) for their operations in the ERCOT region. Specifically,
Constellation agreed to be registered and responsible as a Qualified Scheduling
Entity (“QSE”),! and PRL agreed to be registered and responsible as a Resource
Entity (“Resource”).2 The parties also agreed that Constellation would be
designated as PRL's QSE.

As analyzed in Attachment A hereto (and as detailed on Attachment 2 and
Attachment 3 to the October 3, 2007 Regional Entity Response to Registration
Appeal (the “Texas RE Assessment”)), the duties Constellation and PRL agreed to
assume under the ERCOT Protocols correlate with the Tasks and Responsibilities
that characterize a GOP under the Functional Model. 3 In large part, the NERC
Reliability Standard Requirements applicable to a GOP coincide with duties and
responsibilities Constellation and PRL have assumed and are already performing
under the MP Agreements and ERCOT Protocols.

For instance, the ERCOT Protocols require the QSE representing a Resource to be
primarily responsible for performance of real time tasks and communications with
ERCOT ISO. The ERCOT Protocols require each Resource to designate the QSE with

1 Qualified Scheduling Entity: A Market Participant that is qualified by ERCOT in accordance with
Section 16, Registration and Qualification of Market Participants, to submit Balanced Schedules and
Ancillary Services bids and settle payments with ERCOT. ERCOT Protocols Section 2, Definitions and
Acronyms.

2 Resource Entity - A Market Participant registered that owns or controls a Resource. Resources
are Facilities capable of providing electrical energy or Load capable of reducing or increasing the
need for electrical energy or providing Ancillary Services to the ERCOT System, as described in
Section 6, Ancillary Services. This includes Generation Resources, Loads acting as Resources and
Emergency Interruptible Load Service Resources. ERCOT Protocols Section 2, Definitions and Acronyms.

3 NERC Reliability Functional Model, page 7. Attachment A maps each relevant ERCOT Protocol
duty to a corresponding Task or Relationship under the GOP Function and associates each with “the
entity responsible for ensuring the Function is performed.”
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which it contracts as the Resource’s “Single Point of Contact” with ERCOT ISO, and
QQSEs (such as Constellation) representing Resources are required to provide daily
generating resource plans and updates to ERCOT and be responsible for compliance
with these generating resource plans. In addition, as a Resource, PRL is required to
properly operate and maintain the physical assets of the Project and provide
planned outage, forced outage, and maintenance information to ERCOT. With
limited exceptions, it is Constellation’s responsibility to ensure that ERCOT gets this
information.

As noted in Attachment A, a review of (1) Constellation’s duties under its MP
Agreement and the incorporated ERCOT Protocols and (2) the duties Constellation
acknowledges as contained in the Tolling Agreement clearly shows that the duties
Constellation has agreed to assume by contract fit squarely within the scope of
activities contemplated for GOP Tasks 1, 2, 3, 4, and 5 and Relationships 1, 2, 3, 4, 5,
6, 8, 9, 10, 11, 12, and 13. Applying the same methodology to the duties PRL has
assumed, it is clear that PRL is responsible for ensuring performance of the duties of
GOP Task 5 and Relationship 7. While it appears that neither Constellation nor PRL
has every single obligation of a GOP, each is responsible for essential elements of the
GOP function.

Again, as NERC has suggested, the relationship between Constellation and PRL may
be the type best addressed by the establishment of a JRO; however, in absence of
such an agreement, the concurrent registration is appropriate. As set forth in Order
693, the Federal Energy Regulatory Commission (“FERC”) contemplated
concurrent registrations in circumstances similar to the one at issue. Specifically,
FERC considered the pooled resource scenario, which is comparable to the ERCOT
ISO/QSE/ Resource relationship, in the FERC rulemaking in which the NERC rules
pertaining to certain registration issues were adopted. In FERC's discussion of the
Functional Model in the ISO, RTO and other pooled resource context, the
Commission directed that, in determining whom to register, the Regional Entity and
NERC should ensure that “there [is] neither unintended redundancy nor gaps for
responsibilities within a function.”> The Commission further suggested, “One
approach could be that the RTQ, ISO or other pooled resource registers as the

4 In the matter of Mandatory Reliability Standards for the Bulk-Power System:, RM06-16-000, 118 FERC
161,218, Order No. 693 (Issued March 16, 2007} (“Order 693").

> Id. at Y1142 (emphasis added).
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transmission operator pursuant to the NERC compliance registry process, and,
while retaining ultimate responsibility, assigns specific tasks to be performed by
what are sometimes known as local control centers or other relevant organizations.”¢

In the similar ERCOT-ISO/QSE/Resource relationship, the QSE assigns specific
tasks to each of its Resources, but the QSE remains responsible to ERCOT ISO for the
Resources’ proper performance of the majority of these tasks. Constellation
contends that its duties under the MP Agreement and ERCOT Protocols are
somehow distinct from its duties under the NERC framework. However, eligibility
for registration for a NERC function simply follows an entity’s actual performance
of tasks and acceptance of responsibilities that are within the scope of the function.
Here, the tasks and responsibilities Constellation accepted willingly under the MP
Agreement and ERCOT Protocols correspond substantially with the obligations of a
GOP under the Functional Model and NERC Standards.

Constellation asks NERC to turn a blind eye to the duties it has undertaken
contractually (including its agreement to comply with the ERCOT Protocols) when
evaluating it under the NERC Functional Model, claiming that these contractual
obligations are unrelated to or exclusive of the obligations placed upon it under
NERC Rules. In fact, Constellation’s distinctions are beside the point. The fact that
Constellation’ activities will also be governed by the ERCOT Protocols is no reason
to exclude them from consideration in the NERC registration process.

In comments FERC quoted favorably in Order 693, NERC has explained its
procedures where the parties refuse to enter a JRO or joint registration that is
justified by their relationships:

[Elach “central” organization should be able to register as being responsible
for compliance for itself and collectively on behalf of its members. Each
member within a central organization may separately register to be
accountable for a particular reliability function defined by the standards.
Under NERC’s proposal, if the central organization and a member organization
cannot agree that one organization or the other is responsible, or if the parties agree
that the responsibilities for a particular reliability function should be split, then
NERC would register both entities concurrently. NERC and the Regional Entibies
will then have the authority fo find either organization or both accountable for a

6 Id at 143
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violation of a Reliability Standard, based on the facts of the case and the
circumstances surrounding the violation.”

In the absence of an agreement between the parties to establish a JRO, the level of
responsibility and activities Constellation and PRL acknowledge requires both
Constellation and PRL to be registered as GOP, either separately or jointly for
responsibilities allocated between them. A reliability gap will be formed if NERC
does not either recognize and affirm Texas RE’s concurrent registration of
Constellation and PRL ot, as requested below, order that the parties enter into a JRO
or joint registration. If Constellation and PRL are concurrently registered, any open
questions regarding the assignment of responsibility will be sorted out in the
enforcement process.

C Alternatively, NERC Should Jointly Register Constellation and PRL

In Order 693, FERC suggested that, particularly in pooled resource situations,
entities were authorized under NERC Rules to enter into joint registrations.® FERC
was explicit in having NERC's rules provide the flexibility to permit the functional
entities who under contract and through their relationships actually share among
themselves the obligation to perform Requirements under NERC Reliability
Standards to decide among themselves which among them is to be responsible for
each task and which entity will be liable for failures to comply.?

Order 693, in authorizing negotiated and cooperative outcomes, however, may not
be interpreted to permit parties to creafe a reliability gap by refusing to clarify their
relationships and ensuring that all Requirements of all applicable Reliability
Standards are covered. In the end, both parties need not be explicitly “responsible”
for performance of each Task or Requirement, provided that they have assigned
among themselves the duty to perform - and have assigned the responsibility to ensure
performance of - each Task,10 just as Constellation and PRL have done in the ISO
context by agreeing to perform under the ERCOT Protocols.

7 Id. at 1103 (emphasis added).
§ M at143.

9 Id. at 9143,

10 Id. at q144.
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A reliability gap will be formed if NERC does not either recognize and affirm Texas
RE’s concurrent registration of Constellation and PRL, or alternatively, order that
the parties establish a JRO or joint registration. NERC should uphold its obligation
to ensure that there are no gaps within the GOP function.!*

IL INTRODUCTION.

A. Registration, Remand, Negotiations, and Further Registrations.

Texas RE registered Constellation as a GOP responsible entity for the ERCOT region
because of its role in the operation of generator resources owned by PRL.
Constellation thereafter appealed its registration to NERC.

After review of information submitted by Constellation, PRL, and Texas RE, on
October 22, 2007, the NERC Board of Trustees Compliance Committee (“BOTCC”)
remanded Constellation’s appeal of its registration as a GOP for certain generation
resources within the ERCOT footprint. BOTCC stated, in pertinent part, that in
remanding Constellation’s appeal to the Texas RE, Texas RE was “to work with PRL
and [Constellation] to resolve [the pending] issues” and to report back to BOTCC
with the parties’ solution. BOTCC noted that:

Based upon the Committee’s review, it appears that NERC's joint
Registration Organization (JRO) process may provide an appropriate solution
to resolve the issues raised in [Constellation]’s appeal. PRL and
[Constellation] each point to the other as the entity responsible for
compliance with the NERC Generator Operator Reliability Standards. The
point of the NERC Statement of Registration Criteria is to ensure that parties
responsible for compliance with the Reliability Standards are registered and
that no gaps exist. The JRO process provides a mechanism to allow T[exas
JRE, PRL and [Constellation] to determine the subset of requircments
applicable to PRL and [Constellation}, respectively.

Taking up BOTCC's charge, Texas RE encouraged and facilitated negotiations
between PRL and Constellation toward the end of obtaining an agreement to
establish an express JRO relationship and a joint registration as GOP. Consistently
with BOTCC' s directions, Texas RE’s goal in facilitating discussions between PRL

1[4 at §142.
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and Constellation was to ensure that when the process was completed, there would
be no gaps in the performance of the Requirements under each applicable NERC (or
region-specific) Reliability Standard, and to minimize the overlap in coverage
without permitting a gap.

PRL and Constellation conducted negotiations in good faith but did not agree to
establish a JRO or reach any other written agreement for the division of compliance
responsibility.

On January 8, 2008, when discussions between PRL and Constellation appeared to
be at impasse and based upon facts that had been made more apparent in the
exchanges of information following the remand, Texas RE registered PRL as an
additional GOP for the resources made the basis of Constellation’s registration as
GOP and in issue in Constellation’s appeal. Texas RE did not, however, remove
Constellation’s GOP registration from the NERC Registry. Instead, there are now
two, concurrent responsible entities registered as GOPs for the relevant generation
resources. PRL received NERC's notice of its GOP registration on January 14, 2008.12

Texas RE sent its final post-remand report to NERC on January 14, 2008, confirming
that, contrary to the BOTCC’s suggestion, PRL and Constellation had not agreed to a
JRO arrangement satisfying NERC Rules 501 and 507. Although as of January 21,
2008, Constellation had taken no action to obtain the BOTCC’s further consideration
of its remanded appeal, in the interest of administrative economy (and in
anticipation that Constellation would, in fact, press its points on appeal to the
BOTCC), Texas RE sent NERC a request for the abatement of the Constellation
appeal until March 7, 2008, to permit PRL the opportunity to appeal its registration
by February 4, 2008 (or to eliminate the prospect) and to permit Texas RE to file a
consolidated response to the two appeals, if filed (“Texas RE January 21 Letter”).

On February 1, 2008, PRL filed an appeal of its registration as GOP for the relevant
resources (the “PRL Appeal”). After PRL filed its appeal, on February 14, 2008,
Constellation filed a response to Texas RE’s January 21 Letter, objecting to any
abatement of its registration appeal and objecting to any form of joint registration
(“Constellation Joint Registration Objection”™).

12 Under NERC rules, PRL had untif 21 days after January 14, 2008, or until February 4, 2008, to file
an appeal of its registration as GOP.
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Finally, on February 15, 2008, PRL filed a supplemental response providing
information about its contractual relationship with Constellation under the Tolling
Agreement and about its operations in relation to Constellation.

As of the filing of this Request for Consolidation and Response, this controversy is
now ripe for a determination.

B. Texas RE’s Request for Affirmation of Separate, Complete
Registrations of PRL and Consteilation as GOPs.

1. Summary of Constellation and PRL Arguments.

The main theme of the Constellation Filings is that because Constellation does not
physically perform some or all of the reliability work for the PRL generation
resources, and because it claims an inability to compel PRL to perform any
Requirement, it cannot and should not be registered as GOP. Constellation largely
“supports” its theme with arguments that rely upon the alleged content of the
energy purchase contract existing between PRL and Constellation (the “Tolling
Agreement”). Constellation also gives a nod to its obligations as a “qualified
scheduling entity” or “QSE” undertaken pursuant to its registration and its MP
Agreement executed under ERCOT Protocols, but Constellation generally contends
that these agreements require it to provide little more than non-essential, non-
reliability-affecting, communications services and do not require it to perform NERC
Reliability Standards Requirements or GOP Tasks.

PRL’s principal arguments, stated in support of Constellation’s registration in its
letter of July 13, 2007 (the “PRL Letter”) and reiterated and expounded upon in the
PRL Appeal and PRL Supplement, are largely the opposite of Constellation’s. The
PRL Letter, on which Texas RE relied in large part for its statements in its October 3,
2007, Assessment regarding Constellation’s and PRL’s respective roles under the
Tolling Agreement, essentially argues that Constellation was the true operator of the
relevant generation resources that PRL owns by virtue of its contractual authority to
control them by issuing commands to PRL.13

In its Appeal, PRL claims significant limitations in its ability to perform certain GOP
Reliability Standard Requirements in connection with the relevant facilities because

13 Importantly, neither PRL nor Constellation has provided Texas RE or the BOTCC anything more
than its own interpretation of the Tolling Agreement.
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there exists “a very real split in operational responsibilities and binding contractual
obligations between PRL and Constellation].]” PRL contends that because of
Constellation’s operational-command role under the Tolling Agreement and
because of its communications-gatekeeper role as a QSE in the ERCOT system,
Constellation actually performs a number of tasks that are Requirements under
NERC Reliability Standards and should continue to be registered as GOP.

2. Proposed Consolidation and Affirmation of Concurrent
Registration.

Texas RE's primary goal in the Constellation and PRL appeals is to obtain coverage
of all Requirements of all applicable Reliability Standards without a gap. If the
appeals of Constellation and PRL are determined independently, there is a
substantial risk that the BOTCC's decision will leave at least some Requirements
without a responsible GOP.1 NERC should, therefore, grant Texas RE's request for
consolidated consideration of these appeals.

As noted in the Texas RE response to Constellation’s Appeal (filed October 5, 2007,
the “Texas RE Assessment”), while Constellation attempts to minimize its role in the
performance of GOP-related Reliability Standards, many of the duties required of
Constellation by its contractual relationships with PRL and ERCOT-ISO coincide
with the obligations of the relevant Reliability Standards Requirements. Texas RE
has registered PRL as a concurrent GOP, but because of FERC's charge that a
Regional Entity must not permit a gap in reliability, Texas RE has not withdrawn
Constellation’s registration as GOP for those same generation resources.

There are significant disputes alleged by PRL and Constellation as to responsibility
(perhaps more accurately, potential liability) under NERC Rules for their respective
roles under their MP Agreements and the Tolling Agreement, but there is seemingly
no dispute that between PRI and Constellation all requirements under all applicable
Reliability Standards may be met. The Tolling Agreement and the MP Agreement
(which obligates the parties to comply with the ERCOT Protocols) contractually

4 This is not to say that the registered GOP will not be liable under NERC Rules for penalties and
the like for any failures to ensure that the Requirements of the GOP-related Reliability Standards are
fulfilled, but if what Constellation and PRL assert is taken at face value, a real reliability gap will
inevitably arise.
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establish the respective responsibilities of PRL and Constellation for every GOP-
related standard.’®

As BOTCC averred in the Remand Order, the most appropriate registration for the
relevant generation resources is a NERC Rule-507 JRO and a joint registration by
Constellation and PRL that identifies the specific responsibilities of each of the joint
registrants; however, Texas RE does not read the NERC Rules or the NERC Registry
Criteria to permit a Regional Entity to establish an involuntarily JRO or joint
registration for responsible entities that have nol expressly agreed to the
arrangement. Accordingly, unless the BOTCC determines that a Regional Entity
may, in fact, “involuntarily” register two de facto jointly responsible entities in a
JRO and joint registration under the NERC Rules, the BOTCC should affirm PRL’s
and Constellation’s separate and concurrent registrations as GOP for the PRL
generation resources. As NERC commented and FERC affirmed, if the parties who
should agree to a division of responsibility and a joint registration refuse to come to
agreement on who is responsible or if the parties each contend that the
responsibilities for a particular reliability function should be split, “then NERC
would register both entities concurrently. 1¢” Having registered both, “NERC and
the Regional Entities will then have the authority to find either organization or both
accountable for a violation of a Reliability Standard, based on the facts of the case
and the circumstances surrounding the violation.”1

The concurrent registration of PRL and Constellation as GOPs will not cause an
overlap in responsibility that would create the FERC-prohibited “two sets of hands
on the wheel.”18  As FERC has clarified, “[T]here is a difference between being
assigned to perform a task and being responsible for completing the task.”?? The
existing, agreed assignment of duties under the Tolling Agreement and the MP
Agreements will ensure that the actual performance of the tasks is orderly and

15 See Attachment B, Constellation Joint Registration Objection.

6 [n the matter of Mandatory Reliability Standards for the Bulk Power System, Docket No. RM06-16-000,
Order No. 693 at {103 (Issued March 16, 2007); In the matter of Mandatory Reliability Standards for the
Bulk-Power System, Docket No. RM06-16-003, Order on Joint Registration Organization Filing at 92
(Issued July 19, 2007) (“Joint Registration Order”).

Vo
B[4, at §143.
1[4 at Y144.
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appropriate, with no unnecessary overlap that would be prohibited under FERC
Orders. To register either PRL or Constellation but not both would inevitably leave
FERC-forbidden gaps.

1L DISCUSSION.

A, Responses Applicable to Both Constellation and PRL,

1. NERC Rules 501 and 507, The Basis for Which Was Approved
Under FERC Order No. 693, Provide the Framework for
BOTCC's Analysis.

a. NERC Rules 501 and 507 Provide a Basis for Concurrent
Registration.

NERC Rule 501 provides for the establishment of a Compliance Registry for all
“owners, operators, and users that are subject to approved reliability standards.”?
The registry is to “set forth the identity and functions performed for each
organization responsible for meeting requirements of the reliability standards
including . . . generator operators [and] generator owners . . 21 In developing the
registry, NERC and the Regional Entities, including Texas RE, are generally to
include owners and operators of bulk power system facilities,” and to include any
entity whose “actions or inactions could have a material impact on the bulk power
systern.”2?

The NERC Rules also provide that an “organization” —considered in the context of
the registration process a “Joint Registration Organization” or “IRO” —may be
registered in lieu of each of the JRO’s members being registered separately, or “a
JRO and its members or related entities may enter into a written agreement as to
which of them will be responsible for one or more reliability standards applicable to
a particular function and/or for one or more requirements within particular

2 NERC Rule 501.1, adopted under n the matter of North American Electric Reliability Corp., Docket
No. RR06-1-003, Order on Compliance Filing, 118 FERC 161,030 (Issued January 18, 2007). Asamended
under the Joint Registration Order, these rules will be referenced as “NERCRule ____ "

21 NERC Rule 301.1.1.
2  NERC Rule 501.1.2.1.
B NERC Rule 501.1.2.6.
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reliability standards applicable to a particular function and/or for one or more
requirements within particular reliability standards . . ."2*

Under the NERC Rules, the goal is that “[flor all geographical or electrical areas of
the bulk power system, the registration process shall ensure that (1) no areas are
lacking any entities to perform the duties and tasks identified in and required by the
reliability standards to the fullest extent practical, and (2) there is no duplication of
such coverage or of required oversight of such coverage.”®

Under NERC Rule 507, the JRO registration process contemplates a group of
potentially-registered entities proactively and expressly forming the JRO and
designating responsibility for the performance of activities within the scope of the
approved Reliability Standards and Requirements? In the NERC JRO-registration
process, a single entity “may register on behalf of one or more of its members or
related entities for one or more functions as to which such members or related
parties could otherwise be required to register, and thereby accept on behalf of such
members or related entities all compliance responsibility, including reporting
requirements, for all requirements of reliability standards applicable to the function
or functions for which the JRO has registered on behalf of its members or related
entities.”? If a JRO is to be implemented, the lead entity must provide information
for enforcement —i.e., “information . . . sufficient to identify whether the entity or its
member(s) or related entities will be responsible for compliance with each provision
of the [applicable] reliability standards.”%

Importantly, Rule 507 provides that when pursuant to a contractual arrangement
two or more owners, operators, or users of the Bulk Power System have divided
responsibility for the tasks encompassed within a Reliability Standard or
Requirement, the owners, operators, or users must document their division of
responsibility for ensuring performance of the applicable reliability requirements
and register jointly for the function.?? Rule 507 also provides detailed procedures for

#  NERC Rule 501.1.2.7.
%  NERC Rule 501.14.
% NERC Rule 507.1,

Id.
A d,
2 NERC Rule 507.2.
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the maintenance of the JRO and joint registration to ensure that no reliability gaps
arise.

Here, where a joint registration or JRO among PRL and Constellation could ensure
that all requirements are met and that no gaps form, the potential parties have
refused to conclude an agreement.

b. The NERC Registry Criteria Calls for Constellation’s and
PRL’s Concurrent Registration.

In accordance with Section 215 of the Federal Power Act, 16 U.S.C. §8240, the NERC
Registry Criteria® oblige NERC and the Regional Entities to register “[a]ny entity
reasonably deemed material to the reliability of the bulk power system . . .,
irrespective of other considerations.”® The Registry Criteria systematically identify
as candidates for registration any organization that is “an owner, operator, or user of
the bulk power system [ (the “BPS”)].”32 Once an entity is determined to be an
owner, operator, or user of the BPS, the Registry Criteria assign such entities to
functional types defined in the NERC Reliability Functional Model, Functional
Definitions and Responsible Entities (Version 3). Then, the Registry Criteria provide
minimum qualifications that may provide a basis to exclude “small” or insignificant
entities that meet the minimum requirements for registration, but are not, in fact,
material to the BP5.33

Applied to the facts in this matter, it is clear that the Registry Criteria require the
registration of Constellation and PRL. First, in Section I of the NERC Registry
Criteria, NERC has stated that for purposes of determining whether an “entity is an
owrer, operator, or user of the bulk-power system, and hence a candidate for
registration,” the following standard will apply:

Entities that use, own or operate elements of the bulk electric system as
established by NERC’s approved definition of bulk electric system below are

¥ Statement of Compliance Registry Criteria (Revision 4.0).
% Id at3
32 14,34
% Id 68
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(i) owners, operators, and users of the bulk power system and (ii) candidates
for registration:

“ As defined by the Regional Reliability Organization, the electrical
generation resources, transmission lines, interconnections with
neighboring systems, and associated equipment, generally operated
at voltages of 100 kV or higher. Radial transmission facilities
serving only load with one transmission source are generally not
included in this definition.”34

Constellation and PRL do not dispute the materiality of the Project to the BPS.

Second, NERC defines “Generator Operator” in Section II as the “[entity that
operates the generating unit(s) and performs the functions of supplying energy and
interconnected operations services.”% While PRL and Constellation dispute loudly
whether either or both “operate” the generation units or supply energy and related
services, as we explain both in the Texas RE Assessment and below, it is clear that
each carries a substantial operational role. Simply put, without the coordinated
activities of Constellation and PRL under the terms of their MP Agreements and
Tolling Agreement, the GOP function could not be performed.

Third, there is no basis for excluding either Constellation or PRL under Section [IL
Section III provides for registration of an entity as a GOP, if it meets at least one of the
criteria contained in Section I1I(c)¥¢ Neither Constellation nor PRL contend that the
Project may be excluded.

A faithful application of this analysis to Constellation and PRL as QSE and
generation resource militates that each must be registered for all Requirements of all
GOP Reliability Standards (unless they agree in writing to a division of the
Requirements that establishes their division of labor and states which of them will

¥ Id. at 4 (emphasis in original){footnote omitted).
% Id atd.
% Id at7-8.
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be responsible for ensuring that all Requirements are met). The Project is clearly
material under these Standards.3”

C. The NERC Reliability Functional Model—Version 3
Establishes a Basis for Concurrent Registration.

As NERC has implemented the Reliability Functional Model — Version 3, there is an
expectation that individual organizations register as Responsible Entities for all
Functions for which they have responsibility. As NERC explained its framework:

NERC, through its compliance monitoring and enforcement
programs, holds each organization accountable for complying with
all reliability requirements in standards assigned to the Responsible
Entities that the organization has registered for.

In short, the Model provides a framework by defining the
Responsible Entities, which serve as a common thread that links
standards requirements to the individual organization that must
meets (sic) them and to NERC which monitors and enforces the
meeting of these requirements.

* * *

An organization may perform more than one Function and register
as the corresponding Responsible Entities, but must recognize that
some Functions require the organization and its personnel to be
certified to perform that Function.

¥ In its decision in In the matter of Divect Energy Services, LLC, Docket No. RC07-4-000, Order on
Electric Reliability Organization Registry Determinations, 121 FERC {61,274 (Issued December 20, 2007),
FERC determined that, under the terms of the NERC Registry Criteria pertaining to “load-serving
entities” {“LSEs”), non-facilities-based LSEs are not themselves “directly connected” to the BPS and
are not, therefore, subject to registration. However, FERC discussed the differences between non-
facilities-based LSEs and non-facilities-based GOPs — including QSEs such as Constellation. In Direct
Energy, FERC determined that because of the language of the NERC Registry Criteria for GOs and
GOPs, the relevant analysis is not whether the entity itself is directly connected to the BFS, but
whether the assets under the control of the entity are directly connected. While the NERC Registry
Criteria for LSEs may call for an “entity” examination, the NERC Registry Criteria for GOPs requires
an examination of the assets under control of the GOP entity. Id. at §37-39.
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An organization identified as a Responsible Entity is accountable
for all Tasks within the Function. While the organization may agree to
split or delegate Tasks of the Function, NERC will require that one, and
only one, organization be the Responsible Entity, ensuring all of the Tasks
of the Function are performed.

Assignment of responsible (sic) Entities is based on the individual
transmission, generator and customer equipment assets that
collectively constitute the Bulk Electric System. Each Bulk System
asset must have one Reliability Coordinator, one Balancing
Authority, one Transmission Operator, etc.>

While the final version of the Functional Model Version 3 does not contain the
foreword, introduction, or other articles of background, it expresses in its framework
the same principles. That is, a Responsible Entity is accountable for all “tasks”
within its “function,” although the entity may delegate or split the tasks among
those who actually perform them in the industrial context of the Responsible Entity.
Here, while neither Constellation nor PRL have expressly tied their agreements and
activities under the MP Agreement or Tolling Agreement to the specific GOP tasks
and functions—except, perhaps, by denying their own responsibility and alleging
that their respective counterparts are responsible—the overall thrust of these
agreements is to establish joint or several responsibility between Constellation and
PRL for the complete function.®

d. FERC Order 693, Approving the Functional Model and
NERC Rules, Expressly Supports the Concurrent
Registration.

in approving the Functional Model and the process of functional registration, FERC
affirmed the principle that “nothing in the Functional Model requires one entity to
be responsible for all of the tasks within a function, regardless of who actually

% See NERC Reliability Functional Model — Version 3 Draft prepared by the Functional Model Working
Group at 7 (emphasis added); see also In the matter of Mandatory Reliability Standards for the Bulk Power
System, Docket No. RM06-16-000, Order No. 693 (Issued March 16, 2007); In the maiter of Mandatory
Reliability Standards for the Bulk Power System, Docket No. RM06-16-001, Order No. 693-A (Issued July
19, 2007).

% See also NERC Reliability Functional Model Technical Document, Version 3, at 26-27.
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performs the task.”#0 But, the primary guiding principle for entity registration is
that there should be neither unintended redundancy nor gaps for responsibilities
within a function. 1

FERC recognized that regulatory or contractual relationships sometimes required
joint action for the performance of what later became Requirements of Reliability
Standards. In Order 693, FERC said, “The NOPR proposed that “all control centers
and organizations that are necessary for the actual implementation of the decisions
or are needed for operation and maintenance made by the ISO or RTO or the pooled
resource organizations are part of the transmission or generation operator function
in the Functional Model.“42 While FERC discusses these issues in Order 693 in the
context of I1SOs and RTOs in their interactions with TOPs and GOPs, FERC
recognized that in “any organization that pools resources, decision-making and
implementation are performed by separate groups,” and decisions may be made by
one entity, while implementation is performed by another. As FERC put it,

The intent was to allow flexibility in identifying the actual user,
owner or operator of the Bulk-Power System that would be
responsible for complying with the Requirements in the Reliability
Standards. One approach could be that the RTO, ISO or other
pooled resource registers as the transmission operator pursuant to
the NERC compliance registry process and, while retaining
ultimate responsibility, assigns specific tasks to be performed by
what are sometimes known as local conirol centers or other
relevant organizations. Alternatively, the local control center
operators could register together with the RTO, ISO or pooled
resources as transmission operators clearly delineating their
specific responsibilities with regard to the Requirements of
particular Reliability Standards. Such joint registration must assure
that there is no overlap between the decisionmaking and

0 Order 693 at 19131, 143.
4 Jd. at 1107,

@ [4, at 1130. NERC Rules may be read to provide that the obligation to form or to register a JRO
may arise out of the contractual relationships existing among the relevant parties (e.g., tolling
agreements, agreements giving rise to the parties’ regulatory capacities, etc.), even if their agreements
do not specify the establishment of such an organization. FERC Order 693 seems to affirm this
reading.
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implementation functions, i.e., that there are not two sets of hands
on the wheel. Again, our intent is to ensure that there is neither
redundancy nor gap in responsibility for compliance with the
Requirements of a Reliability Standard, while allowing entities
flexibility to determine how best to accomplish this goal.

. Consistent with our above explanation, we agree with NPCC
that there is a difference between being assigned to perform a task
and being responsible for completing the task. The organization
that registers with NERC to perform a function will be the
responsible entity and, while it may delegate the performance of

_ that task to another, it may not delegate its responsibility for
ensuring the task is completed 3

In comments quoted favorably by FERC in Order 693, NERC has explained its
procedures for joint registration—and for concurrent registration in circumstances
that would properly give rise to a joint registration, but have not because of the
parties’ inability to agree:

[E]ach “central” organization should be able to register as being
responsible for compliance for itself and collectively on behalf of its
members. Each member within a central organization may
separately register to be accountable for a particular reliability
function defined by the standards. Under NERC's proposal, if the
central organization and a member organization cannot agree that one
organization or the other is responsible, or if the parties agree that the
responsibilities for a particular reliability function should be split, then
NERC would register both entities concurrently. NERC and the Regional
Entities will then have the authority to find either organization or both
accountable for a violation of a Reliability Standard, based on the facts of
the case and the circumstances surrounding the violation.*

FERC determined these procedures to be “veasonable.”4 However, FERC also
stated that “an organization is not required to assume compliance responsibility for

£ Id at 1714344
4 d. at 1103 (emphasis added).
s 4. at 107.



20080711- 5153 FERC PDF (Unofficial) 7/11/2008 4:18:05 PM

K&L|GATES

Mr. David W. Hilt

North American Electric Reliability Corporation
March 7, 2008

Page 20

its members for any reliability-related functions and all Reliability Standards. . . [A]
member may separately register to be accountable for a particular reliability
function so the responsibility for reliability functions can be split.”#¢

NERC's requirements, FERC stated, would “not require an entity to assume
responsibility where it is not possible to do $0.” In the end, however, there may be
no gaps in the registration of Responsible Entities for bulk-power system assets:

Accordingly, the Commission directs that the ERO, in registering
RTOs, ISOs and pooled resource organizations (or, indeed in
registering any entity), assure that there is clarity in the assigning
responsibility and that there are no gaps or unnecessary
redundancies with regard to the entity or entities responsible for
compliance with the Requirements of each relevant Reliability
Standard. Accordingly, although the Commission is not requiring
NERC to amend the Functional Model, we believe our concerns can
be addressed by having the ERO, through its compliance registry
process, ensure that each user, owner and operator of the Bulk-
Power System is registered for each Requirement in the Reliability
Standards . . . to assure there are no gaps in coverage of the type
discussed here.#’

Again, although its specific comments were made in the context of, eg., a
transmission organization, they are equally instructive in the process of generating
and controlling the generation of power. It is clear from the comments of
Constellation and PRL that there are bulk power system assets that can only be
covered for the GOP function by either the establishment of a JRO and joint
registration or concurrent registration of Constellation and PRL.

B. The Written Agreements Governing the Constellation/PRL
Relationship Are Consistent With a Concurrent GOP Registration
(or a Joint Registration)

Assignments of responsibility, FERC recognized, should not be “inconsistent with a
Commission-approved regional transmission agreement, RTO tariff, or reliability

% Id. at 1108
7 [d. at 1145 (emphasis added}.
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plan filed with NERC.” As the ISO/RTO Council stated in its comments to the
rulemaking, the delegation of responsibilities to anyone other than a specifically
registered entity “should take place in the context of ISO/RTO governing
documents, operating agreements, tariffs and other arrangements with transmission
owners and related stakeholders.” 4 Although somewhat different in context, the
principle of assigning responsibility consistently with existing industry
arrangements and standards is promoted through the concurrent registration of
Constellation and PRL.

The relationship between Constellation and PRL (and to some extent, other NERC
“registered entities” or ERCOT “market participants”) is governed by two sets of
written obligations. The first, the Tolling Agreement between Constellation and
PRL, is unknown to Texas RE, except for the parties’ incomplete and substantially
differing interpretations on display in their submissions. The second, the
undertaking each has made in accepting the terms of its respective agreements with
ERCOT-ISO to become bound to the ERCOT Protocols, establishes agreed
relationships between Constellation,, PRL, ERCOT-ISO, and others. Together, these
agreements give rise to an consensual division of the labor that is contemplated for a
GOP within the NERC Functional Model.

1. The Tolling Agreement.

The Tolling Agreement as described by both PRL and Constellation (but not made
available to either the Texas RE or NERC) supports a concurrent GOP registration.
A complete discussion of the PRL contentions regarding the Tolling Agreement is
contained in the Texas RE Assessment, the PRL Letter, and the PRL Appeal. In
summary, PRL contends that the Tolling Agreement gives Constellation “complete
contractual control” of the generation facilities themselves that is necessary for the
performance of the GOP function.®® According to PRL, Constellation “exclusively
handles relationships with third parties, including with ERCOT ISO as the Balancing
Authority, related to the output and operation of the facility.”5 PRL also contends
that the Tolling Agreement gives Constellation substantial control over the
formulation and execution of the daily generation plan and the output of electricity,

8 Id. at 1y 138.
¥ Gee Texas RE Assessment at 3-4.
50 PRL Letter at1.
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knowledge of the performance of the facility, and control over maintenance outages
and testing. PRL contends that it is obliged under the Tolling Agreement to comply
with Constellation’s instructions regarding operations.s!

While Constellation disputes PRL's contentions regarding the terms of the Tolling
Agreement, even what Constellation admits about the Tolling Agreement is
sufficient to support a concurrent GOP registration. In Section III of its Response,
Constellation argues that the Tolling Agreement limits its control over PRL and the
generation resources. Again, Texas RE has not seen the Tolling Agreement and
must balance the representations of PRL against the representations of Constellation.
But, Texas RE has no more “speculatfed]” about the workings of the Tolling
Agreement based upon PRL’s representations of its content than Constellation asks
of BOTCC by presenting its own, unsubstantiated representations of its contents as
expressed in the Constellation Response. Nor has Texas RE proffered the “notion
that Constellation has unfettered control over the Project.” Instead, Constellation’s
appeal of its registration as GOP of the PRL generation resources has revealed that
there is clearly a dispute between PRL and Constellation as to the scope of the
responsibilities meted out under the Tolling Agreement. It is clear, however, even
under Constellation’s explication of what it does and does not do under the Tolling
Agreement that PRL and Constellation each conduct activities that are important in
the GOP reliability context.

Based upon Constellation’s representations, it would appear that the Tolling
Agreement governs and perhaps limits Constellation’s authority to require PRL to
establish daily schedules, to schedule maintenance and repair outages, and other
operational procedures to generate up to its capacity. It may well be true that
Constellation does not control every Requirement for which the GOP function is
obligated, leaving some to PRL. But, the correct way of looking at the Tolling-
Agreement “Project constraints” Constellation describes is to acknowledge that—
except in the case of “outages, de-ratings or other legal, regulatory or technical
operational constraints,”52 PRL is obligated to produce power at Constellation’s
insistence and direction. Recasting other elements of Constellation’s outline of the
tasks under the Tolling Agreement for which it eschews responsibility reveals that in

8t Id at2-3.
%2 Constellation Response at 10 of 31.
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routine or normal operational circumstances, Constellation in fact admits that it does
have control; for instance:

. Constellation must be consulted on planned outages unless
PRL determines that they would affect the Project adversely
or would be inconsistent with prudent industry practice.
Further, if an outage is planned during peak months,
Constellation must approve.>

. Constellation may schedule power with impunity —and PRL
must operate to provide it—as long as PRL does not
determine “that the Project is suffering from constraints (e.g.,
outages or deratings).”5

Constellation also claims that the references to its QSE duties in the Tolling
Agreement do not require it, as QSE, to perform GOP requirements. Again, while
Texas RE has not seen the Tolling Agreement, it is hardly surprising that references
in an agreement that apparently pre-dates the final approval of the NERC registry
framework — including the registration of JROs and joint registrations — would fail to
particularize such a role. At the same time, because of its role, rights, duties, and
obligations under its MP Agreement and as expressed in PRL's explication of the
Tolling Agreement, Constellation is in the unique status of “gatekeeper” of
communications between PRL as generation resource owner and ERCOT-ISO as BA,
TOP, RC, IA, etc. Literally none of the communications (and certain other) functions
Texas RE described in its Assessment can be performed by anyone but Constellation
acting as QSE. As an essential link in the process, Constellation must be a GOP,
even if Constellation and PRL may only ensure coverage by being concurrently
registered.

Texas RE has never suggested that Constellation is necessarily the only choice or
even a better solitary choice for all of the Reliability Standards and Requirements;
Constellation is, however, an essential choice for ensuring compliance with certain
requirements. Constellation’s arguments do not preclude—or even undermine—a
concurrent registration.

3B Jd at8of 31.
54 Jd at 10 of 31.
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2 MP Agreements Require Compliance with ERCOT Protocols.

As we pointed out in the Texas RE Assessment, as a condition of being permitted to
hold the status of QSE, Constellation has signed and is bound by the terms of a MP
Agreement with ERCOT-ISO. Under that agreement, Constellation has agreed that
it, as “[plarticipant],] shall comply with, and be bound by, all ERCOT Protocols as
they pertain to operation as a Qualified Scheduling Entity.”*°

In contrast, Resources, including “generator resources” like PRL that are not also
(QSEs, may not communicate with ERCOT ISO, except in very limited urgent or
emergency situations. Under the ERCOT Protocols, an entity like PRL must reach
agrecment with a QSE to represent it with respect to its interaction with the market
and the ERCOT ISO. While a Resource can be its own QSE, Constellation has made
no argument that PRL performs QSE functions, and PRL is not registered as a QSE
with ERCOT 1SO. The QSE role is filled by Constellation, and the resource role is
filled by PRL. Under both the acknowledged terms of the Tolling Agreement and the
MP Agreements, Constellation controls access to the interconnection and the ISO.

a. Constellation’s Role as a QSE Encompasses Significant
GOP Duties Within the Scope of the GOP Function.

Again, we will not repeat the Texas RE Assessment analysis of how Constellation’s
role as a QSE relates to the duties of a GOP. Our explanation was both extensive
and detailed 5 Briefly, however, under the ERCOT Protocols, a QSE is “[a] Market
Participant that is qualified by ERCOT in accordance with Section 16, Registration
and Qualification of Market Participants, to submit Balanced Schedules and
Ancillary Services bids and settle payments with ERCOT.” Constellation is a Level 4

QSE.

QSE applicants must have certain qualifications or attributes to take on the various
levels of QSE qualification. The ERCOT Qualification Guide states:

55 Id.
56 See Texas RE Assessment at 4-13, Attachment 2, and Attachment 3.
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Levels of QSE Qualification

For administrative purposes ERCOT classifies QSFs in four (4) service
levels. This is to ensure qualification commensurate with the types of
services each QSE expects to perform in the market.

¥ * *

Level4 Qualified to represent Load Serving Entities and/or Resource
Entities and provide Ancillary Services; may also perform level 1, 2and 3
activities.%”

In its role as a Level 4 QSE, Constellation represents PRL and provides “QSE support
services,” including scheduling and settlement transactions and receiving and
discussing dispatch instructions. As QSE, Constellation acts as PRL’s agent for
communications with ERCOT-ISO. In its role as QSE, Constellation is also
responsible to ERCOT ISO for compliance with the schedules it submits for PRL.

b. PRL, Too, Has Duties that Correspond With a GOP.

As Constellation points out, PRL also has GOP-oriented duties. A substantial
portion of the information that Constellation is obliged to convey to ERCOT-ISO
under either the ERCOT Protocols or under Requirements is available to
Constellation only with PRL’s cooperation. And, while it has contractual authority
over the output and availability of the generation units, Constellation can exercise
that authority only jointly with PRL in the operation of the generating units.

c. PRL’s Recent Supplemental Filing Supports
Constellation’s Registration, Even If It Does Not
Support PRL’s Proposed Exemption From Registration.

Although the information was apparently submitted in connection with the PRL
Appeal, rather than in the Constellation Appeal, PRL's recent Supplemental
Response focuses on “improved and secure communications channels” as a critical
element in the analysis of which entities should be registered, particularly as GOP.
Just as FERC referenced in Order 693 in discussing certain Reliability Standards

57 BRCOT Qualification Guide,
http:/ / www.ercot.com/services/rq/qse/ QSE_Qualification_Guide.doc.
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Requirements the performance of which could, at least conceptually, get insufficient
attention in the registration process and post-registration performance, and as we
explain in this section of the Texas RE Response, the issues PRL identifies are exactly
the types of communications functions highlighted as generally within the scope of
Constellation’s duties in the Texas RE Assessment. If PRL’'s representations
regarding the Tolling Agreement are accepted as true, then Constellation has and
should be responsible for its role as a GOP in connection with the communication of
facility capacity, scheduling, and outages. Constellation stands, as a matter of
contract and ERCOT Protocols, as the principle communications link between PRL
and ERCOT-ISO and others who perform essential Balancing Authority,
Transrnission Operator, and other NERC functional duties.

3. Specific Responses to Constellation’s Claims.

We agree with Constellation on the following: “The issue is not who performs the
tasks, but who is responsible and held accountable for ensuring that these tasks are
performed.”% Moreover, Constellation agrees with Texas RE that “certain types [of]
contractual arrangements may, depending on their terms, support the transfer of
GOP responsibility, e.g., an operation and maintenance (‘O&M’) agreement with a
third party that does, in fact, transfer GOP operational authority to a third party.”®0
And, there is a set of agreements that conceptually may cover all the requisite
responsibiliies (the ERCOT Protocols, by virtue of PRL and Constellation’s
execution of MP Agreements to be bound by them and the (invisible) Tolling
Agreement). PRL and Constellation disagree over the meaning of this compact,$!

58 See supra, discussion of Order 693 at 114244 and text accompanying note 74.
%  Constellation Response at 14.
8 Id at15.

6 Constellation nakedly states that “under the Tolling Agreement, PRL has retained responsibility
for GOP tasks, and remains accountable for their performance, even in circumstances where it may
contract with another party to assist it in performing those tasks.” Constellation Response at 14. In
contrast, PRL has stated that Constellation “exercises complete contractual control of the operations
of the [PRL] facility and exclusively handles relationships with third parties, including with ERCOT
as the Balancing Authority, related to the output and operation of the facility.” PRL Letter at1. Ata
certain level, Texas RE doesn’t care who is responsible; the NERC rules permit parties that do
everything and parties that do nothing (not to mention parties that do more than nothing, but less
than everything) to divide both the physical work of ensuring compliance and the economic risk of a
failure to comply in virtually any way they wish. Here, the parties simply disagree over the division
and have left it to Texas RE and NERC to decide.
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leaving to Texas RE and NERC to sort out the controversy either now (based upon
terms of the MP Agreements and incorporate ERCOT Protocols) or in enforcement
proceedings.

Constellation suggests that we contend that it must be the GOP because it holds the
status of QSE under ERCOT Protocols.2 Constellation mischaracterizes our
rationale. First, we do not contend that because a QSE is the single point of contact
for communications with ERCOT-ISO, there must, therefore, “be no means for
anyone else to assume GOP obligations.”® Ironically, by misrepresenting what we
actually argue, Constellation has convicted itself: it is precisely because of
Constellation’s assumption of certain duties, both as QSE under its contract with
ERCOT-ISO and under the Tolling Agreement, that it has voluntarily assumed
obligations contemplated under NERC Reliability Standards to be those of a GOP (at
Jeast the majority of the GOP obligations).

Contrary to Constellation’s arguments, at no time has Texas RE conflated the state-
regulatory status of QSE with the federal-regulatory role of GOP# It is simply that
because of the tasks and duties required of a QSE under the agreements and
obligations of the ERCOT system, only the QSE can take up the obligations of the
GOP (again, at least certain GOP obligations). Texas RE does not presume that
Constellation’s obligations as “a QSE are the same as the requirements imposed on a
GOP”s5, Texas RE merely explains that no GOP operating in the ERCOT region can
perform its duties without being or having an agreement with a QSE for the
performance of certain GOP Requirements.

Likewise, we agree that the Reliability Standards require more than communication
for their completion.$ But, Constellation is simply wrong when it says that [it] has
no ability or authority to perform such activities or to compel performance of such

In accordance with FERC directives, we have: both Constellation and PRL get 100% responsibility
until they demonstrate through a JRO agreement or in the context of an enforcement proceeding a
lesser responsibility.

82 Constellation Response at 12-13.
& Id atl2

¢ See Constellation Response at 13.
& Id

& Id
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activities by PRL.”” Where communication between the GO or GOP and, e.g., the
Balancing Authority is required, only a QSE may perform that act in the ERCOT
region. PRL simply cannot schedule or inject its power on the grid without the
actions of Constellation, its QSE.

Constellation also says that “NERC obligations must rest with the entity that has the
ability to actually meet the GOP Reliability Standards, not the entity that is
providing a communications service.”$® First, Constellation misstates the burden
that FERC and NERC have placed upon the registered entity. It is not up to the
registered entity to do anything; it is the registered entity’s responsibility to ensure
that the Reliability Standards are met, regardless of who does the work.

Constellation both understates its role in its relationship with PRL and refuses to
recognize that under the acknowledged terms of the Tolling Agreement and the
clear terms of the MP Agreement, Constellation is obliged to perform—simply as a
matter of the commercial relationship it has with PRL and its load serving entities—
a number of duties to which the NERC Standards apply. It is not our argument, as
Constellation characterizes it, that because the ERCOT Protocols apply to the work
Constellation does that the comparable NERC Standards apply. Instead, we contend
that because Constellation actually performs duties that are prescribed or governed
by two sets of “regulations”—ERCOT Protocols and NERC Standards—
Constellation is obligated to comply with both sets of rules.

4. Concurrent Registration Is Appropriate Where the Parties
Cannot Agree to a Division of Labor Under a Joint
Registration.

There is no express agreement between PRL and Constellation that follows the
format of the NERC “Long Form” of joint registration (or Texas RE's adaptation of
it). Yet, it is clear that the governing written agreements provide the framework for
a division of the reliability tasks to be completed. Each party has a role in
accomplishing certain Requirements of each GOP-affecting Reliability Standard for
the relevant generation resources. Apparently, neither PRL nor Constellation can
perform every task individually.

& Id.
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Although FERC’s Order 693 discussion of this topic is more directed to the TOP
context,® the quarrel between PRL and Constellation illustrates that anyplace there
is an overlap of control, particularly in contract, there may be a need to require the
parties to acknowledge and expressly divide their responsibility for ensuring
compliance with NERC Standards. Texas RE prepared a form supplemental
agreement that is based upon NERC's “long form” for a joint registration and is
intended to allow parties such as PRL and Constellation to easily set forth their
agreements as to responsibility for ensuring compliance —at the Requirements level.
This chart, a copy of which is attached hereto as Attachment B is similar to that
which Constellation included in the Constellation Objection to Joint Registration,
and references every current NERC Reliability Standard to which a GOP would be
responsible. Under the Attachment B agreement, PRL and Constellation would be
required to agree on the division of responsibility each and every time that a new
Reliability Standard or Requirement is approved.

Because of their seemingly symbiotic roles, the establishment of a JRO and the entry
of a joint registration is the best solution. Yet, PRL and Constellation are unwilling
to reach agreement on an express, written division of responsibility for ensuring that
the requirements are met for the purpose of establishing a JRO and a joint
registration.

Accordingly, the BOTCC should accept Texas RE's separate, concurrent registration
of each as GOP for the relevant assets. This procedure is consistent with that which
NERC espoused in comments to the NOPR that resulted in Order 693, that “if the
central organization and a member organization cannot agree that one organization
or the other is responsible, or if the parties agree that the responsibilities for a
particular reliability function should be split, then NERC would register both entities
concurrently. NERC and the Regional Entities will then have the authority to find either
organization or both accountable for a violation of a Reliability Standard, based on the facts
of the case and circumstances surrounding the violation.””°

99 Seeid. at §§130-145.
70 QOrder 693 at 103 (emphasis added).
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C.  Constellation May Be Registered Consistently With the NERC
Registry Criteria and the Functional Model and Can Perform Many

GOP Reliability Standard Requirements.

L Replies to Arguments Raised in the Constellation October 19
Response.

Constellation attacks the Texas RE analysis of NERC Model Tasks under the premise
that Texas RE has failed to fully analyze the relationship of PRL and Constellation
under the Tolling Agreement.” Texas RE certainly agrees that it has not analyzed
the full contractual relationship between PRL and Constellation, because it has not
been made privy to the full scope of the Tolling Agreement between PRL and
Constellation and has only the parties’ conflicting representations of what the
Tolling Agreement says. However, the parties” agreements to the terms of the MP
Agreements, which require compliance with the ERCOT Protocols, provide Texas
RE with an analytical framework.

Based upon the MP Agreements, Texas RE is able to analyze the functions and tasks
of a GOP with reference to Constellation and PRL.72 Despite its length and apparent
detail, the Constellation Response fails to rebut the essential points of the Texas RE
Assessment with its repeated refrain that it “cannot physically operate the Project.”7?
Often seemingly characterizing itself as PRI’s indifferent delivery boy,
Constellation’s argument generally fails to distance it from the essential role it holds
in the performance of many GOP Reliability Standard Requirements. In sum,
Constellation’s arguments conflict with its obligations under its MP Agreement and
do not persuade that PRL can perform the GOP role without the efforts of both PRL
and Constellation.”

71 Consteilation Response at 16.
72 See Texas RE Assessment at 10-13, Attachment 2, Attachment 3.
% Id at17.

7 QOver and above the confusion that Constellation introduces by obfuscating its contractual
authority over PRL’s activities, Constellation also seriously misstates the separate roles of ERCOT-
ISO and Texas RE in suggesting that “[a]s a GO, PRL is obligated to communicate with the ERCOT
SO, in its role as Regional Entity (“RE”), TOP, Transmission Provider, and RC.” Consteliation
Response at 22. Contrary to Constellation’s claim, Texas RE has no “role as . . . TO, BA or RC.”
Constellation Response at 23. These roles are filled by ERCOT-ISO only.
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In support of its claims, Constellation drags into its Response far more of the
Reliability Standards Requirements than it did in its initial briefings (which Texas
RE rebutted in the Texas RE Assessment). However, the reasons it says it cannot
comply —not ensure compliance, as NERC Rules and FERC Orders require—are
consistent, and rebuttable:

Task 4: Operate generators to provide real and reactive power
or reliability-related services per contracts or
arrangements.

Relationship 2: Provides Balancing Authority (“BA”) and Transmission
Operator (“TOP”) with requested amount of reliability-
related services,

Relationship 13:  Adjusts real and reactive power as directed by the BA
and TOP.

Focusing first on Task 4, Constellation admits that “as the power purchaser under
the Tolling Agreement[, it] has the ability to request that PRL schedule energy and
ancillary service for sale to Constellation, but only it the extent permitted under the
Tolling Agreement and subject to the Project’s capabilities and other constraints set
forth in the Tolling Agreement.”” Constellation follows this acknowledgement with
a claim that it does not have any authority or ability to physically operate the
generation facilities. Yet, even accepting its dubious claims under the Tolling
Agreement, Constellation’s claim of impotence is derived of its failure to
acknowledge its roles in controlling the “real . . . power” output under contract—
except under exigent circumstances —as well as its unabridged and essential role in

That said, we have never contended that the GO must communicate with the Texas RE via the QSE.
While it is somewhat metaphysical, federal law and NERC Rules recognize that Texas RE in some
senses is “not ERCOT,” even if the two entities are corporately conjoined. Even ERCOT-ISO must
“report” to Texas RE where required of it under its obligations as, e.g., Balancing Authority.
Communications to Texas RE simply are not the same as communications with ERCOT.

75 Constellation Response at 16 of 31.
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communicating between the resource and the ISO to regulate real power, to obtain
reactive power, and to coordinate the operation of the resource with the grid.”

Constellation’s more-specific examples are also unpersuasive of Constellation’s
claim that it should be freed from concurrent GOP responsibility:

. Constellation mischaracterizes EOP-009 R2. Contrary to Constellation’s
claim, R2 does not require that the GO communicate with Texas RE; in
fact, it provides that either “the Generator Owner or Generator
Operator shall provide documentation of the test results.” (emphasis
added). If Constellation, the QSE, is the GOP, the GO need not make
this communication directly, but may make it through the GOP,
exactly as Texas RE has suggested is the case here. While Constellation
may not physically test the blackstart equipment, it has contractual
authority and an essential role in ensuring that the source of the power
it sells is performing the tests, in scheduling the tests, and in conveying
the results of the tests to ERCOT-ISO. This is consistent with a
concurrent registration.

. PRC-001 is all about coordination and communication, roles that
Constellation not only must ensure are fulfilled, but that Constellation
cannot in the ERCOT world delegate back to the resource. Again, all
communications between the resource and ERCOT-ISO are handled by
Constellation. This is consistent with a concurrent registration.

Task 5: Monitor the status of generation plant protective
relaying systems and transmission line protective
relaying systems on the transmission lines connecting
the generation plant to the transmission system.

To parse the Functional Model finely enough to escape its meaning, Constellation
disconnects Task 5 from its logical Relationships, such as:

Relationship 8: Receives reliability analyses from Reliability
Coordinator.

7 Constellation portrays itself as the benefactor of whatever power PRL is willing to sell it,
whenever it is willing to sell it. If true, Constellation’s customers must live in fear of what PRL may
do on a whim.
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Relationship 11:  Receives notification of transmission system problems
from Transmission Operator.

Relationship 12:  Provides real-time operating information to the
Transmission Operator and the required Balancing
Authority.

In doing so, Constellation fails to explain its real role in relation to the Task. Again
ignoring the leading premise of the Texas RE Assessment, that while Constellation
may not be the only possible choice as GOP, if there is to be a single GOP,
Constellation is the best choice, Constellation again suggests that its role is
immaterial to performance of a reliability task —and the relationships connected to
it—that is largely dependent upon Constellation. When the telemetry PRL collects
suggests a breakdown in the protective relaying systems, for instance, Constellation
and ERCOT-ISO (as Balancing Authority and Transmission Operator, among other
roles) are interested. While it may be true that telemetry is gauged at the generation
units and switches, it is collected by and transmitted via Constellation. This role is
essential to the performance of the Task and may not be delegated back to PRL.

Task 3: Develop annual maintenance plan for generating units
and perform the day-to-day generator maintenance.

Relationship 4: Reports annual maintenance plan for generating units
to Reliability Coordinator (“RC”), BA and TOP.

Relationship 7: Revises generation maintenance plans per directive of
RC.

Again, Constellation claims no authority over the relevant Task and Relationships,
and then admits that except in exigent circumstances, it does have control.”” Though
PRL undoubtedly has a substantial role in the management of the generation assets,
it does so at the insistence Constellation (unless Constellation’s demand “would
adversely affect PRL, the Project, the Project Operator . . . or would otherwise be
inconsistent with prudent utility practice”). Constellation does have significant
roles in the development, scheduling, and reporting of maintenance, even if it does
not perform the maintenance itself.

7 Constellation Response at 19 or 31.
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Task 1: Formulate daily generation plan.
Relationship 1: Provides generation commitment plans to the BA.
Relationship 9: Receives notice from Purchasing-Selling Entity if

interchange transaction approved or denied.

Again minimizing its representative role in obtaining power from the generation
resource and in communicating with ERCOT-ISO in its various state and federal
roles, Constellation states that its contractual authority extends no further than
“request[s].” This strains credulity. While again Texas RE is constrained by not
having the text of the Tolling Agreement, it is clear under ERCOT Protocols and
Operating Guides that Constellation has a crucial and non-delegable role in
presenting, e.g., a “resource plan” to the ISO for the operation of the generation
units. While Texas RE acknowledges that this plan will require the cooperation and
input of the generator owner, it is Constellation’s responsibility to present the plan. It
is Constellation that is responsible under Protocols for updating, consistent with
Good Utility Practice, the resource plans to reflect the current and anticipated
operating conditions of the Resources. The Protocols also make Constellation
responsible for the accuracy of what it presents —even if PRL fails in the preparation
of the plan7® The Tolling Agreement does not stand alone; it is written in the
ERCOT-ISO context and operates under a concurrent obligation to obey and
perform under ERCOT Protocols and Operating Guides. The obligations that
Constellation has assumed correspond with the NERC GOP Function and are non-
delegable.

While Constellation’s role of QSE may not equate to its role as GOP, the duties
required by the ERCOT Protocols and Operating Guides and the GOP Function
Reliability Tasks and Relationships are often, as in this case, substantially the same.
I, as it appears, Constellation actually does or is responsible for the Tasks or maintains
the Relationships (or performs the Requirements), it should be registered for them.

Task 2: Report operating and availability status of units and
related equipment, such as automatic voltage
regulators.

78 See ERCOT Protocol §4.4.15.
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Relationship 3: Provides operating and availability status of generating
units to BA and TOP for reliability analysis.

Relationship 5: Reports status of automatic voltage regulators to TOP.
Relationship 6: Provides operational data to Reliability Coordinator..

Constellation acknowledges that this Task may not be performed and these
Relationships may not be fulfilled without its participation, if only as delivery boy.7?
While Texas RE acknowledges, again, that PRL has an owner’s responsibility to
collect the information from its units, Constellation cannot evade its essential role in
completing these duties.

Moreover, while Constellation contends that it has no role in the performance of
ERCOT Protocol §8.2.4, or in the commmunication of information under certain
scenarios. In fact, as discussed above and in Attachment A, in the ERCOT region,
the QSE (Constellation) is the entity that must be the “Single Point of Contact” for
the Resource (for communications with ERCOT ISO), per §8.2.1 of the ERCOT
Protocols.  Again, if Constellation is actually performing or is responsible for
ensuring the relevant NERC Requirement duty is performed, it should be registered
for the function.8

Relationship 8: Receives reliability analyses from RC.

7 Constellation Response at 21 of 31.

8  Similarly, getting down into the details, Constellation misstates the obligation of the GOP under
FAC-008-1 R2, stating that the GO must “provide documentation” to the RC, the TOP, the TP, and the
PA. The GO is to make such information available, not to transmit it in any form of operational report,
as we have suggested implicates Constellation in its QSE role. But more to the point, as is permitted
in the NERC requirements, a GO can (and in ERCOT, must) make arrangements with its QSE to
transmit such information to ERCOT-ISO. :

And, on MOD-010, MOD-012, MOD-024, MOD-025, PRC-005, PRC-016, PRC-017, PRC-018, the
communications are with Texas RE, not ERCOT-ISO. Even under the abbreviated terms of the
Reliability Standard Requirements, it is only communications with respect to the TO or TOP under
VAR-002 where the GO’s communications may be made directly with ERCOT-ISO in one or more of
its NERC-functional roles. Texas RE does not claim a 100% match in the application of the
registration criteria, just a faithfulness to the obligation to avoid reliability gaps while minimizing the
overlap.
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Relationship 9: Receives notice from Purchasing-Selling Entity (“PSE”)
if interchange transaction approved or denied.

Relationship 10:  Receives reliability alerts from RC.

Relationship 11:  Receives notification of transmission system problems
from TOP.

Relationship12:  Provides real-time operating information to the TOP
and the required BA.

Constellation acknowledges, as it must, that it has a gatekeeper role in obtaining
GOP information under these relationships.8t While Constellation admittedly may
not implement actions in the resource as a result of “analyses,” “alerts,” or notices
from other Responsible Entities, it underplays its role in providing the information
to, e.g., the generator owner (PRL) and to using the analyses, reports, and notices in
making its requests for real or reactive power from the GO. Constellation cannot
escape this role and must be registered as GOP.

2, Replies to Additional Arguments in Constellation Joint Registration
Objection.

Much of the ground covered by the Constellation Joint Registration Objection is a
recapitulation of the Constellation Response, except formatted to respond
specifically to the Reliability Standard Requirements it was assigned in the failed
post-remand discussions (e.g., Attachment B to the Constellation Joint Registration
Objection). There are, however, a few Requirements discussed in the Constellation
Joint Registration Objection that were not discussed in the Constellation Response.
Texas RE’s responses to these points follows. However, for each of these
Requirements, Constellation implies that Texas RE attempted to “assign GOP

8. Although it vacillates, Constellation seems generally to accept that it is the conduit for the vast
majority of communications between PRL and other responsible entities—it just disclaims
responsibility for the relationships described in the Functional Model. For instance, Constellation
says, “Even if, in its role as QSE under the ERCOT Protocols, Constellation would receive these types
of communications, this does not mean that Constellation is responsible for these relationships under
GO? Reliability Standards.” Constellation Response at 24.
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Responsibility” to it32 Constellation mischaracterizes Texas RE's role in the
JRO/joint registration discussions between Constellation and PRL.

Turning to Attachment B to the Constellation Joint Registration Objection, NERC
BOTCC will see that the various Requirements were proposed to be divided
between Constellation and PRL as “Buyer” and “Seller” based upon the view that
one or the other was more responsible for the performance of the particular
Requirement (even where they shared some elements of the work involved) While
this recognition of the division of labor between the parties is helpful in effecting an
agreement for a joint registration, NERC Rules and FERC Orders seem to require
that even in a JRO/joint registration, one party must be “responsible for one or more
Reliability Standards or requirements of Reliability Standards.”# As FERC put it in
the Joint Registration Order (and Order 693 before it), under NERC Rules, “If a joint
registration organization member retains any compliance responsibility, it must also
be registered as a responsible entity.”® However, either the JRO or one joint
registrant may accept compliance responsibility on behalf of other members of the
JRO.% In combination, these rules seem to require either that one of the parties be
assigned in writing in the context of a JRO/joint registration the duty to ensure
compliance and to be responsible for any failures, or both parties must be registered
with liability for any failures to be sorted out in enforcement.86

Texas RE would also point out that Constellation’s objection to the application of the
following Requirements to it as GOP (though a JRO/joint registration or concurrent
registration) fails to persuade:

. CIP-001-1 (Sabotage Reporting), Requirement 2. A GOP “shall have
procedures for the communication of information concerning sabotage
events on its facilities and multi-site sabotage affecting larger portions
of the Interconnection.” While it is true, as Constellation avers, that

8  See CIP-001-1R. 2 (and others). Constellation Joint Registration Objection at 7,

8 [n the matter of Mandatory Reliability Standards for the Bulk-Power System, Docket No. RM06-16-003,
Order on Joint Registration Organization Filing at 17 {Issued July 19, 2007) (“Joint Registration
Order”).

8 Id at2l.
8  See Joint Registration Order at 17, 20-24.
8 Seeid. at §2 (citing Order 693).
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Again, while

the communications to be performed under Requirement 2 must have
substance, recipients, and follow-up provided under or pursuant to
other CIP-001-1 Requirements, FERC has said that this is hardly a
barrier to holding either of the co-registrants liable in an appropriate
enforcement action, if they cannot agree to a division of labor and
liability.” As FERC put it, where “both entities [are registered]
concurrently . . . [] NERC and the Regional Entities would then have
the authority to find ecither organization or both accountable for a
violation of a Reliability Standard, based upon the facts of the case and
circumstances surrounding the violation.”#8

COM-002-2—Communications and Coordination; IRO-001-1-
Reliability  Coordination—Responsibilities and  Authorities,
Requirement 8 IRO-004-1, Reliability Coordination — Operations
Planning, Requirement 4; TOP-001-1, Reliability Responsibilities
and Authorities, Requirements 3, 6, 7, 7.1, and 7.3; TOP-002-2,
Normal Operations Planning, Requirements 3, 13, 14, 14.2, and 15;
TOP-003-0, Planned Outage Coordination, Requirements 1, 1.1, and
1.3; TOP-006-1, Monitoring System Conditions, Requirement 1.1 For
each of these Requirements, Texas RE's response — like Constellation’s
allegations in the Joint Registration Objection—is substantially the
same: each of these Requirements may be dependent upon PRL’s
receipt of input from another entity, performance of plant activities, or
development and provision of certain information; however, each also
requires that information be communicated to, among others,
Balancing Authorities or Transmission Operators —entities with which
Constellation currently has an obligation to handle communications on
behalf of PRL. Concurrent registration is entirely appropriate.

it is true that each of these Requirements was tentatively assigned to

Constellation in the discussions regarding the construction of a JRO and a joint
registration (see Attachment B to the Constellation Objection to Joint Registration,

again), there

was little or no discussion about any particular Requirement because

Constellation considered its registration for any part of the GOP function —whether

8 Id.
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jointly, under a JRO, or concurrently —to be a non-starter. Constellation absolutely
refused to participate in any discussion that could include a role for it as a GOP
registrant, even for a single Requirement.

It may well be that the unseen evidence would suggest that Constellation could
reasonably be registered as GOP for less than all Requirements. Because of
Constellation’s refusal to participate in a JRO/joint registration, Texas RE (and
NERC} are left to sort out any failures of compliance on the part of one or the other
concurrent registrants in the enforcement process.8? :

D.  Constellation Contends That it Cannot Comply With the GOP
Reliability Standards, But the Issue Is Actually Ensuring

Compliance.

Constellation contends that it is not physically in control of the generation resource
and cannot, therefore, in the Constellation analysis, comply with the GOP Reliability
Standards. Constellation contends that it does not analyze, test, or control the
operations of any of the generating facilities.® Again, while we do not dispute that
Constellation does not physically control the switches and knobs of the generation
facilities, Constellation’s analysis ignores the role of certain entities in being
registered because they are in a position to ensure compliance, even where they do
not themselves perform the work.

As Constellation again acknowledges, “the issue is not which individual or
company performs the tasks, but who has the ability to direct the appropriate
individual or company to perform the task and who is responsible and held
accountable for ensuring that the tasks are performed.”! While Constellation says,
“Not me,” it does so without acknowledging that it indisputably has control over
significant reliability tasks or functions that give rise to responsibility —and without

8 A JRO could be established under which Constellation and PRI, agree in writing that each will be
required to perform certain Requirements or parts of Requirements, while PRL takes responsibility
for ensuring all Requirements are met takes on liability for any failures to comply. This would leave
Constellation potentially “unregistered,” except as a member of the JRO, but would also leave PRL
(or the JRO) financially responsible for the Reliability Standard liabilities of the JRO and its members
(Constellation and PRL), unless the “uplift” of the financial impact of enforcement penalties was
addressed in the JRO agreement.

% Constellation Response at 24.
% Id. at26.
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revealing contract language that shows it to be unable to compel the performance of
reliability functions.

With respect to purely communications functions, Constellation admits its role as
communicator under its ERCOT MP Agreement, but claims that this role is left
behind in the NERC Reliability Standard context.®? In Constellation’s view, PRL is
obliged to communicate everything required in the NERC context. Yet,
Constellation does not deny that it actually petforms the communications in issue (it
just says that the Tolling Agreement does not require it to do the work). Quite to the
contrary of its argument, Constellation’s Attachment C scemingly admits that
Constellation in fact does perform all or a significant portion of the communications
in issue—although Constellation’s language is ambiguous enough to avoid full
acknowledgement that Constellation ever performed the function, currently
performs the function, or will in the future perform the function.

Constellation concludes this section in stating:

NERC obligations must rest with the entity that has the ability to
actually meet the GOP Reliability Standards, not the entity that is
providing a communications service. Constellation is able to
communicate information to the ERCOT ISO only when PRL
provides it the required information. Only PRL has the ability to
make the required determinations, produce information and to
initiate communications %

While it is true that there are requirements that can only be performed by the entity
with its “hand on the switch,” this is not the test that NERC has established for the
assignment of NERC responsibility. Further, the MP Agreements hold Constellation
responsible for not only making critical communications, but also with compliance
in connection with the information communicated.

Finally in this section of its Response, Constellation disclaims an ability to comply
with GOP Reliability Standards that require the development of certain procedures.
Again making claims regarding the content of the Tolling Agreement and its
inability to require its generation resource to do much of anything, Constellation

2 Id. at 27, see also Constellation Joint Registration Objection at 10-12.
% Id at28.
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concludes that it “cannot perform these Applicable Requirements with respect to the
Project.” Again, Texas RE does not contend that Constellation can or is obliged to
do all of the underlying work that must enable compliance.

Constellation reiterates and refines many of these same arguments in the
Constellation Joint Registration Objection. Constellation argues that Texas RE
erroneously “conflates” Constellation’s role in performing communications and
other tasks in the ERCOT Protocol and Operating Guide context into a similar role in
connection with NERC Reliability Standards Requirements that are similar in
nature. Constellation argues in several ways that the ERCOT requirements are
simply different than the NERC Standards.%

In a sense, Constellation is correct: the physical tasks, while similar in nature and
even content, spring from different sets of rules that have different words in them,
one set handed down from ERCOT-ISO, and one set issued under federal law. And,
certainly, Constellation repeatedly eschews responsibility for the outcome of any
NERC Reliability Standard Requirement. But, Constellation never quite says, “We
don’t do the tasks set out in any of NERC Reliability Standard Requirements.”
Instead, it soft-peddles the relationship with PRL in the performance of the
Requirements by saying that “PRL might find it efficient to take advantage of
Constellation’s existing communications link and procedures with the ERCOT 1SO”
to accomplish—with Constellation’s actual performance of certain tasks—the
communications required under the GOP Reliability Standards.® Constellation’s
denial of an “agreement” to perform these Requirements is belied by its active
participation in their execution.

E. “Different” Is Not the Same as “Inconsistent”; Registration of
Entities Such as Constellation is Required in ERCOT to Avoid Gaps
in Responsibility for Reliability Standards and Requirements.

Although it provides many details in other sections of its Response, Constellation
sparsely contends here that “NERC’s registration of Constellation as a GOP in
Tlexas JRE is inconsistent with the practice of other regions (e.g., ReliabilityFirst
Corporation and Northeast Power Coordinating Council) where Constellation

% Id at 28-29,
% Constellation Joint Registration Objection at 10.
% Id at1l.
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purchases power under similar arrangements and, among other things, relays
information provided by the generation owner to the relevant ISO, but which have
not required Constellation to register as a GOP.”% It may be true that Constellation
provides similar services to its generator owners in other regions. It may also be
true that other Regional Entities have not registered Constellation as a GOP in light
of its performance of these similar functions.

It may also be true that the greater weight of the real work of reliability lies on the
side of PRL and other GOs in the ERCOT region, under obligations to which
Constellation agreed in the MP Agreement. Making this the centerpiece of each of
its arguments, Constellation porirays its essential role as QSE in ERCOT as
immaterial to the GOP function. In the end, however, Constellation fails to explain
what entity will respond to the Reliability Standards and Requirements it does not
deny can only be completed in the ERCOT region (or are, in fact, only being
completed) by Constellation in its role as a QSE. Constellation does not explain
why, for instance, if it is performing communications covered by Requirements
under Reliability Standards—and perhaps is in the same position in which it finds
itself in the ERCOT region as the only market participant who can perform the
tasks— it should not be held accountable as a registered entity for the corresponding
function of GOP.

This failure on the part of Constellation reveals that its protest, if granted, would
leave a gap in performance and enforcement. While FERC has admonished NERC
and the Regional Entities to avoid overlaps that provide more than “one pair of
hands on the wheel,” it has flatly prohibited the institution of gaps in reliability
responsibility. Because we have far less than perfect knowledge of other Regions’
procedures, much less the contractual arrangements between Constellation and its
generation resources in ERCOT and in other Regions, we cannot explain why the
other Regional Entities have not required at least a joint registration of Constellation
with its GOs. We only know that failing to register Constellation in the Texas RE
region (either separately or as part of a JRO), would leave a gap.

While this conundrum could easily be solved using a JRO with a joint registration
and an agreed division of responsibility for the Reliability Standards and
Requirements, Constellation’s refusal to agree that it will be responsible for ensuring
the performance of certain Reliability Standard Requirements has required separate

% Constellation Response at 29 of 31.
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GOP registration for both PRL and Constellation. 1f NERC and FERC approve the
institution of the gap that Constellation advocates, reliability may be affected.

F. PRL’s Arguments Against Registration Fail to Provide a Basis for Its
Removal From the Registry as a Concurrent Registrant With
Constellation.

The PRL Appeal focuses upon what it claims it cannot do. The flaw in this approach
is that, even if NERC accepts that there are certain GOP Reliability Standard
Requirements that PRL cannot perform except by or through an arrangement with
Constellation, there are many GOP Requirements that PRL does not deny doing and
that PRL has not claimed are within the scope of Constellation’s duties under the
MP Agreements or the Tolling Agreement. This flaw reveals the very large gap in
reliability that would result from NERC's failure to recognize and affirm PRL's
registration as concurrent GOP with Constellation.

PRL complains that “[dJue to the contractual and practical division of
responsibilities between PRL and Constellation for operating the Facility, PRL
cannot independently perform certain tasks required for compliance with a
significant subset of the GOP reliability standards requirements.”% PRL contends,
as it has contended in multiple submissions both in connection with the
Constellation Appeal and now its own, that Constellation, not PRL, is responsible in
contract for the maintenance of certain relationships and the communication of
certain information, particularly BRCOT-ISO, which is the relevant Balancing
Authority and the Transmission Operator for the facility.® PRL’s review of certain
relevant Reliability Standards Requirements in its Appeal is for the most part a
recapitulation of arguments that Texas RE, too, has made in support of
Constellation’s GOP registration.® That is, where “Buyer” is referenced in
Attachment B to Constellation Joint Registration Objection (and as an attachment to
the PRL Supplemental Response), Texas RE has argued that the Requirement is of a
quality that Constellation, in its role under the Tolling Agreement (as we understand
it) and under ERCOT Protocols and Operating Guides, is performing some essential

% PRL Appeal at 2.
¥ Id

' 1d. at 3-4. See also Texas RE Assessment at 6-15 (countering Constellation’s arguments regarding
its alleged lack of responsibility for NERC Tasks and Relationships for the GOP Function and related
Reliability Standard Requirements),
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element of the task and should be responsible for ensuring its continued
performance.

While these facts may disqualify PRL as a “sole” GOP registrant, it is not a barrier to
a concurrent registration. As FERC has demanded, and as NERC Rules provide,
there may be no gaps in the responsibility for performance of all applicable Tasks
and Reliability Standards Requirements under each NERC Function. And, while
concurrent registration of PRL with Constellation may introduce nominal
redundancy in the GOP function for the applicable facilities, it does not produce
“two hands on the wheel”; PRL and Constellation apparently concede that each has
its own duties under the Tolling Agreement and the ERCOT Protocols— each simply
complains that it can neither perform its counterpart’s duties, nor require its
counterpart to perform. Any failure to perform a Reliability Standard Requirement
with reference to the relevant facilities may be sorted out as between PRL and
Constellation in an enforcement action.

PRL has expressed a preference for the establishment of a JRO or joint registration,
and requests NERC to require the parties to enter “an arrangement in which the
parties execute a Joint Registration Agreement that (1) clearly specifies the division
of reliability standards compliance responsibility between PRL and Constellation;
and (2) limits each party’s enforcement exposure to specific obligations assigned to
each party.”101 As we have discussed above, however, this option appears to be
precluded as an involuntary JRO registration device under the NERC Rules.
Accordingly, NERC should affirm Texas RE's concurrent registration of
Constellation and PRL.

1 PRL Appeal at 5.
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IIi. CONCLUSION

As is set forth above, the relationship between Constellation and PRL would best be
mermorialized in the GOP context as a JRO or joint registration. In the apparent
absence of a NERC Rule permitting the institution of an “involuntary” JRO, and
with Constellation’s and PRL's refusal to complete such an arrangement, Texas RE
and NERC have only one clear, legally and factually supported option: Concurrent
registration. Accordingly, NERC should consolidate the appeals of Constellation
and PRL and affirm Texas RE’s concurrent registration of both entities as GOPs,

Respectfully submitted,
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David F. Bro
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Provides cperating and availability status of
generating units to Balancing Authority and
Transmission Operator for reliability analysis

availability status of Resource generating units.

All communications concerning Planned Outage or
Maintenance Outage shali be between ERCOT and the
designated "Single Point of Contact” for each Resource.
The Resource's Single Point of Contact must be the GSE.

Among cther information, the QSE shall provide data on
planned unit status, planned unit capability, fuel limitations
seasonal capability, and planned maintenance schedules
to ERCOT.

Attachment A
NERC GOP Requirement Responsible ERCOT Requirement ERCOT Protocol (PRY{
{by Task ar Relationship) Entity Qperating Guide {OG) Reference
GENERATOR OPERATION
Task 1 QsE QSEs must submit schedules that identify Obligations and [PR-4.3.1—-Functions and Activities
Formulate daily generation plan Supply and their associated Congestion Zones.
QSE must submit Resource Plan tc ERCOT PR-4.4.15 - QSE Resource Plan
QSE is responsible for accuracy of Resource Plan. 0G-3.1.3.2.-Daily Resource Plan
QSE shall maintain a 24/7 scheduling center in order 1o 0G-3.1.3.1--Operating Obligations
deploy the QSE's Ancillary Services in Real Time.
Relationship 1 QSE QSE must submit Resource Plan tc ERCOT. PR-4.4.15--QSE Resource Plan
Provides generation commitment ptans to also 0G-3.1.3.2--Daily Resource Plan
the Balancing Authority
QSE is responsible for accuracy of Resource Plan.
ERCOT shall mezsure the performance of QSEs PR-4.10.1--Introduction and Calculation of QSE
submitting status of specific Generation Resources and/or |Scores
LzaRs through the Resource Plan.
PR-8.2--Communications Regarding Resource
Facility and Transmission Facility Outages
All communications concerning Planned Outage or PR-8.2.1--Single Point of Contact
Maintenance Qutage shall be between ERCOT and the
designated "Single Point of Contact” for each Resource
Entity. The Single Point of Contact must be the QSE.
QSE shall maintain a 24/7 scheduling center in order to 0G-3.1.3.1--Operating Obligations
deploy the QSE's Ancillary Services in Real Time,
Relationship 9 QSE ERCOT wili confirm or deny the Supply and Obligation PR-4.4,18.2--Linkage of Schedules with
Receives notice from Purchasing-Selling Schedules submitted by a QSF across a DG tie. Interconnected Non-ERCOT Control Area
Entity if interchange transacticn approved or Schedules
denied
Task 2 QSE QSE must notify ERCOT regarding availability and any PR-5.5.1--Changes in Resource Status
Report operating and availability status of change in status of generating unis and related
units and related equipment, such as equipment, including AVRs.
Automatic Voltage Regulators {AVR)
QSE shall advise ERCOT whenever its Resources are not|PR-6.5.7.2—-QSE Responsibilities
operating at a power factor level as specified in the
Operating Guides.
QSE will relay information from its Resource to ERCOT  [QG-3.1.4.5--Automatic Voltage Regulators and
when a voltage regulator or stabilizer is unavailable due to|Power System Stabilizers
maintenance or failure and when it is returned to normai
operation.
Relationship 3 QSE QSE must notify ERCCOT regarding operating and PR-5.5.1--Changes in Resource Status

PR-8.2.1--Single Point of Contact

0G-3.1.4.1--PGC Data Reporting

Areas of Responsibilities under NERC Functicnal Model and ERCOT Protocols

Page 1 of 4

March 7, 2008
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Attachment A

NERC GOP Reguirement
(by Task or Relationship)

Responsible
Entity

ERCOT Requirement

ERCOT Protocel (PR) /
Qperating Guide (QG) Refere_nce

GENERATOR OPERATION

Relationship §
Reports status of AVRs to Transmission
Operators

QsE

The QSE will notify ERCOT of an unplanned change in
Resource status as soon as practicable following the
change.

All communications concerning Planned Outage or
|Maintenance Outage shall be between ERCQT and the
designated "Single Point of Contact for each Resource
Entity. The Single Poini of Contact must be the QSE.

Generation Entities shall notify their QSE, who will notify
ERCOT, when a voltage regulater is unavailable and wher
itis returned to normal operation.

Among other information, the QSE shall provide data on
planned unit status, planned unit capability, fuel limitations
seasonal capability, and ptanned maintenance schedules
to ERCOT.

PR-5.5.1--Changes in Resource Status

PR-8.2.1--8ingle Foint of Contact

0G-3.1.4,5--Automatic Veltage Regulaters and
Power System Stabilizers

0G-3.1.4.1--PGC Data Reporting

Relationship 6
Provides operational data to Reliability
Coordinator

QSE

QSEs are required to provide real lime generation data,
LaaRs, Real time Generation meter splitting signal,
Rescurce Plans, and Dynamic Schedules to ERCQT.

QSEs are required to provide power operation data to
ERCOQT at the same scan rate as they obtain the data
from telemetry.

QSE shall advise ERCOT whenever its Resources are not
operating at a power factor level as specified in the
Operating Guides.

PR-12.4.4.1.1--QSE, Resource and TDSP
IResponsibilities

|IPR-12.4.4.1.1--QSE, Resource and TDSP
Responsibilities

PR-6.5.7.2--QSE Responsibilities

Task 3

Develop annual maintenance plan for
generating units and perform the day-to-day
generator maintenance

QSE

QSE shall provide ERCOT a list identifying each
Generation Resource unit that is expected to operate mord
1than 168 hours in a Seascn as a provider of energy and/or]
Ancillary Services.

Q3E must provide ERCCOT a written Planned Qutage and
Maintenance Quiage program for the next twelve {12)
months.

QSE shall provide adequate modeling information in order
to support ERCOT and TDSP's ability to perform
operaticnal and planning studies.

PR-6.10.2--General Capacity Testing Requirements

PR-8.1--Outage Coordination

0G-3.1.4--Power Generation Companies

Relationship 4

Reports annual maintenance plan for
generating units to Reliability Coordinalor
Balancing Authority and Transmission
Operator

QSE

Among other information, the QSE shall provide data on
planned unit status, planned unil capabilily, fuel {imitations
seasonal capability, and planned maintenance schedules
to ERCOT.

QSE must provide ERCOT a writlen Planned Outage and
IMaintenance Outage program for the next twelve {12)
months.

0G-3.1.4.1--Data Reporting

PR-8.1--Outage Coordination
PR-8.1.3.2--Resources

Retationship 7
Revised generation maintenance plans per
directive of Reliability Coordinator

Resource

In the event of a Forced Outage, the Resource may
remove the affected equipmant from service immediately
and must immediately notify ERCOT of its action.

For Maintenance Outages, the Resource shall notity
ERCOT of any Resource or Transmission Faclity
Maintenance Outage according 1o the Maintenance
Quiage Levels.

PR-8.2.4--Management of Transmission Forced
Qutages or Maintenance Outages

Areas of Responsibilities under NERC Functional Model and ERCOT Protocols
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Attachment A

NERC GOP Requirement

Responsible

ERCOT Requirement

ERCOT Protocol {PR)/

Receives reliability alerts from Reliability
Coordinator

inform all QSEs of a possible future need for more
Resources due to conditions that could affect ERCOT
System reliability.

ERCOT must issue an Alert to all QSEs before acquiring
amergency short supply and related reliability services.

ERCOT may require the QSE to notify the Resaurce and
require it to increase or decrease generation or change
voltage and reactive requiremeants.

The Advisery communicates existing constraints. ERCOT
will notify QSEs of an advisory (comrmunicating existing
constraints), and QSEs will notify appropriate Resources
and LSEs.

ERCOT wiil post the Alen electronically and will netify all
QSEs via the Messaging System of the posted Alert(s).

{by Task or Relationship) Entity Ogerating Guide (OG) Reference
GENERATOR OPERATION '
Task 4 QsE The QSE shall submit a Resource Plan to ERCOT, PR-4.4.15--Q5SE Resource Plans
Gperate generators to provide real and indicate the availability of the Resources represented by
reactive power or reliabilty-related services the QSE.
per contracts or arrangements
ERCOT accepts Ancillary Service bids only from QSEs.  |PR-6.3.1--ERCOT Responsihilities
QSEs shall, as directed by ERCOT, provide and deploy |PR-6.3.2--QSE Responsibilities
the Ancillary Service(s} that they have agreed to provide
Resource must contract with a QSE to represent and 0G-3.1.4-Power Generation Companies (PGC)
commuricate for it
Relationship 2 QSE The QSE shat submit a Resource Plan to ERCOT, PR-4.4,15--QSE Resource Plans
Provides Balancing Authority and indicate the availability of the Resources represented by
Transmission Operator with requested the QSE.
armount of reliability-related services
Relatienship 6 QSE ERCOT accepts Ancillary Service bids only from QSEs PR-6.3.1--ERCOT Responsibilities
Provides operational data to Reliability
Coordinator
QSEs shall, as directed by ERCOT, provide and deploy  |PR-6.3.2--QSE Responsibilities
the Anciitary Service(s) that they have agreed to provide.
Among other information, the QSE shall provide data on  |0G-3.1.4.1--Data Reporting
planned unit status, planned unit capability, fuel limitations
seasonal capability, and planned maintenance schedules
to ERCOT.
QSEs are required to provide power operation data to PR-12.4.4.1,1--QSE, Resource and TDSP
ERCOT at the sarme scan rate as they obtain the data Responsibilities
from telemetry.
Relationship 8 QSE After receiving a Day Ahead Schedule from QSEs, PR-4.1.1--Day Ahead Scheduling Process
Receives reliability analyses from Reliability ERCOT will validate the Schedule and natify affected
Coordinator QSEs of any invalid or mismatched schedules.
ERCOT will review each Measurable Event, verifying the |PR-5.9.2.1--ERCOT Required primary Frequency
reasonableness of data. Data that is in question may be [Control Response
request from the QSE for comparison andfor individual
Rescurce data may be relrieved from ERCOT's database.
The coordinated scheduling of Voltage Profiles will be PR-6.1.7--Voitage Support
provided by ERCOT to the QSEs.
Relationship 10 QSE ERCOT will issue an Operating Conditicn Notice (OCN) to|PR-5.6.3--Operating Condition Notice

PR-5.6.5--Alert

0G-4.2.2--Advisary

0G4.2.3--Alert

Areas of Responsibilities under NERC Functional Model and ERCOT Protocois
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Attachment A

NERC GOP Requirement

Responsible

ERCOT Requirement

ERCOT Protocol (PR} /

Adjusts real and reactive power as directed
by the Balancing Authority and Transmission
Cperator

the QSE respensible for the affected Rescurce.

Each QSE within the ERCOT System shali comply fully
and promptly with valid Dispatch Instructions.

QSEs shall meet, within established tolerances, and
respond to changes in the Voltage Profile established by
ERCCT subject to the stated QSE Reactive Power and
actual power operating characteristic imits and voltage
limits.

Reference PR-6.57.5

by Task or Relationship) Entity Operating Guide (OG} Reference
GENERATOR OPERATION
Relationship 13 QSE All Dispatch Instructions to Resources shall be directed to [PR-5.4.3--Dispatch Instruction Procedures

PR-6.5.7.5--QSE Responsibilities

0G-3.1.5--Transmission and/or Distribution
Service Providers

Task 5

Monitor the status of generation plant
protective relaying systems and transmission|
line protective relaying systems on the
transmission lines connecting the generation
plant to the transmission system

QSE and Resource

All communications concerning Planned Qutage or
|Mairtenance Outage shall be between ERCOT and the
designated "Single Point of Contact” for each Resource
Entity. The Single Point of Contact must be the QSE.

In the event of a Forced Qutage, the Resource may
remove the affected equipment from service immediately
and must immediately notify ERCOT of its action.

For Maintenance Qutages, the Resource shall notify
ERCOT of any Rescurce or Transmission Facility
Maintenance Qulage accerding to the Maintenance
Outage Leveis,

|PR-8.2.1--Single Point of Contact

Outages or Maintenance Qutages

Provides real-time operating information to
the Transmission Operalor and the required
Balancing Authority

individual generating unit at a Resource plant location.

QSE shall advise ERCOT Operatlions whenever their
Generation Resources are not operating at a power level
as specified in the Operating Guides.

QSEs are required to provide power operation data to
ERCOT at the same scan rate as they obtain the data
from telemetry.

QSE shall maintain a 24/7 scheduling center in order to
deploy the QSE's Ancillary Services in Real Time.

|Relationship 8 QSE All communications concerning Planned Cutage or PR-8.2.1--Single Paint of Contact
Receives reliability analyses from Reliabitity Maintenance Quiage shall be belween ERCOT and lhe
Coordinator designated "Single Point of Conlact” for each Resource
Entity. The Single Point of Contact must be the QSE.
Relationship 11 QSE Each QSE shall comply fully and promptly with valid PR-5.4.4--Compliance with Dispatch Instructions
Receives notification of transmission system ERCOT IS0 Dispatch Instructions.
problems from Transmission Operator
Relationship 12 QsE QSE shall provide Real Time data to ERCOT for each PR-6.5.1.1--Requirement for Operating Period Data

for System Reliabitity and Ancillary Service
Provision

PR-6.5.7.2--QSE Responsibilities

PR-12.4.4.1.1--QSE, Resource and TDSP
Responsibilities

0G-3.1.3.1--Operating Obligations

Areas of Responsibilities under NERC Functional Model and ERCOT Protocols
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ATTACHMENT B

North American Electric Reliability Corporation (NERC)
Reliability Standards Responsibility
Certification —- ERCOT Region - Long Form

[Each entity with an ownership interest or operating role in the below-
referenced Resource/Generation Facifities must execute this Certification. ]

1. Each registered entity undersigned below hereby acknowledges and certifies that
for the NERC Function Type(s) set forth below, each has:

(a) The responsibility for ensuring compliance with: and
(b) Liability for failure to comply with
Reliability standards promulgated by:

(@)  North American Electric Reliability Corporation (NERC) acting pursuant to
designation as the Electric Reliability Organization (ERO);

(b)  Texas Regional Entity (Texas RE), under the Amended and Restated
Delegation Agreement between NERC and Texas RE and approved by
Federal Energy Regulatory Commission (FERC); or

(c} FERC:

Pursuant to the Federal Power Act.” Each of the undersigned acknowledges and
certifies that it will be responsible for the reliability standards applicable to the
NERC Function Type set forth in each reliability standard.

2. The undersigned acknowledge and certify that they have designated individual
responsibility for each NERC Reliability Standard and requirement as set forth in
Attachment A.

3. The undersigned further agree that when NERC, FERC, or the Texas RE
approves amended or additional reliability standards or requirements, the
undersigned wiil:

(a) Undertake to confer regarding which of them should be named
responsible for the amended or additional reliability standards or
requirements; and

(b) Execute an amendment to this Long Form designating the responsible
entity or responsible entities for the amended or additional reliability
standards or requirements and deliver the fully executed Long Form to

' Subtitle A (Reliability Standards) of the Electricity Modernization Act of 2003, Title XiI of the Energy Policy Act
of 2005 (EPAct), codified as section 215 of the Federal Power Act (EPA), 16 U.S.C. 824 or seq..

s = it A SO T e
7620 Metro Center Drive

Austin, Texas 78744

Tel: (512) 225-7000 Public
Fax: {512) 225-7165 02/13/2008 Rev. 1
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NERC Long Form for NERC JRO

ENTITY

Texas RE at least ten (10) business days before the effective date of the
amended or additional reliability standards or requirements.

4. The undersigned further agree that to the extent that NERC, FERC, or Texas RE
approve additional or amended reliability standards or requirements, but the
undersigned fail to execute and deliver to Texas RE an amendment to this Long
Form reflecting responsibility for the additional or amended reliability standards
or requirements, they shall be:

(a) Jointly responsibie for ensuring compliance with the additional reliability
standards or requirements;

(b)  Jointly responsible for performing any Remedial Action Directive that may
result from a failure of compliance;

(c) Jointly responsible for proposing and performing any mitigation plan that
may be required; and

(c) Jointly and severally liable for any penaities resulting from the failure to
comply;

Until such time as the undersigned provide Texas RE with an amended Long
Form assigning responsibility for all additional or amended reliability standards or
requirements, and Texas RE submits the revised registration to NERC for entry
in the NERC Compliance Registry.

5. This Certification may be signed in multiple counter-parts.

7620 Metro Center Drive Page 2 of 7

Austin, Texas 78744

Tel: (512) 225-7000 Public
Fax: (512) 225-7165 02/13/2008 Rev. 1
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NERC Long Form for NERC JRO

Resource/Generator
Legal Name:

NERC ID Number:

Responsible Entity 1:
(Entity’s Legal Name)

NERC ID Number:

By:
{Signature of Officer
Responsible Entity)

Printed Name

its:
. Date:
(Title)
L ¥
7620 Metro Center Drive Page 3of 7
Austin, Texas 78744
Tel: (512) 225-7000 Public

Fax: (512) 225-7165 02/13/2008 Rev. 1
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NERC Long Form for NERC JRO

TEXAS ...
ENTITY

Responsible Entity 2:
(Entity’s Legal Name)

NERC ID Number:

By:
(Signature of Officer
Responsible Entity})

Printed Name

Its: .
(Title) Date:

L e
7620 Metro Center Drive Page 4 of ¥

Austin, Texas 78744

Tel: {512) 225-7000 Public
Fax: (512} 225-7165 02/13/2008 Rev. 1
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NERC lL.ong Form for NERC JRO

Responsible Entity 3:
(Entity’s Legal Name)

NERC ID Number:

By:
(Signature of Officer
Responsible Entity)

Printed Name

its: : .
(Title) Date:

TR
7620 Metra Center Drive Page 5 of 7

Austin, Texas 78744

Tel: {512} 225-7000 Public
Fax: (512} 225-7165 02/13/2008 Rev. 1
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NERC Long Form for NERC JRO
- TEXAS

ENTITY

A e LIRS

Responsible Entity 4:
(Entity’s Legal Name)

NERC ID Number:

By:
(Signature of Officer
Responsible Entity})

Printed Name

Its:
. Date:
(Title)
I L
7620 Metro Center Drive Page 6 of 7
Austin, Texas 78744
Tel: (512) 225-7000 Public

Fax: (512) 225-7165 02/13/2008 Rev. 1
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$ijes NERC Long Form for NERC JRO
...Eg“% TEXAS
gt REGIONAL
5 ENTIT
An indepandan? Dvisian of ERCOT
'
Attachment A

|
7620 Metro Center Drive Page 7 of 7

Austin, Texas 78744
Tel: (512) 225-7000

Public
Fax: (512) 225-7165

02/13/2008 Rev. 1
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111 Market Place
Suite 500
Baltimore, Maryland 21202

Constellation Energy

s e e ST N
Comanoodies Geongs

March 25, 2008

David W. Hilt

Vice President and Director of Compliance
North American Electric Reliability Corporation
116-390 Village Boulevard

Princeton, NJ 08540-5721

Re:  Response of Constellation Energy Commodities Group, Inc. to Texas Regional
Entity’s Request for Consolidation of NERC Entity Registration Appeals and
Responses to Filings by Constellation in RA070005 and Appeal by Power
Resources, Ltd. in RA080001

Dear Mr. Hilt:

Constellation Energy Commodities Group, Inc. (“Constellation”) is filing this
response to the Texas Regional Entity’s (“TRE”) March 7, 2008 submittal (“TRE
Response™) to the North American Electric Reliability Corporation (“NERC”) to clarify
the record and respond to mischaracterizations of certain facts and law. The TRE
Response (i) requests consolidation of Constellation’s appeal, filed on May 4, 2007 (the
“Constellation Appeal”) of NERC's registration of Constellation as Generator Operator
(“GOP”) in the TRE region, with respect to Power Resources, L.td.’s (“PRL") generating
facilities located in Howard County, Texas (“Project”), with an appeal submitted by
PRL on February 1, 2008 of NERC’s registration of it as an additional GOP for the
Project (“PRL Appeal”); and (ii) responds to various other submittals by the parties in
this proceeding?! and the NERC Board of Trustees Compliance Committee ( the

! TRE responds to Constellation’s October 19, 2007 Response (“October 19 Response”) to TRE’s October 3,
2007 Assessment of Constellation’s registration as GOP for the Project (“TRE Assessment”);
Constellation’s February 14, 2008 Response (“February 14 Response”) to TRE’s January 21, 2008 Request
that the Constellation Appeal be abated pending the potential filing of an appeal by PRL of its own

2413585
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David W. Hilt
March 25 2008
Page 2 of 23

"BOTCC") decision on October 27, 2007 remanding the Constellation Appeal to TRE for
further discussions by TRE, Constellation and PRL on the GOP matter.?

The TRE Response properly concludes that PRL should be a registered GOP for
the Project, but TRE continues to erroneously conclude that Constellation also should be
registered as a GOP. In the Constellation Appeal, as supplemented by the October 19
Response and the February 14 Response (“Constellation Responses”), although
Constellation demonstrated that it should not be the GOP for the Project, the Remand
Decision suggested that the voluntary joint registration organization (“JRO”) process
under NERC’s Rules of Practice and Procedures (“NERC Rules”) might be a way to
address the GOP issues and directed TRE to work with PRL and Constellation to
determine if the GOP issues could be resolved in such manner. After the Remand
Decision, and as a result of discussions among the parties, NERC registered PRL as a
GOP for the Project on January 11, 2008. NERC, however, did not terminate
Constellation’s registration as GOP for the Project.

Although TRE now has registered PRL as a GOP for the Project, the TRE
Response employs a flawed analysis to justify its erroneous conclusion that PRL should
not be the sole GOP and that Constellation should be registered concurrently as a joint
GOP. The Constellation Responses comprehensively demonstrate that TRE erred in
registering Constellation as GOP. The TRE Response fails to rebut the arguments and
conclusions set forth in the Constellation Responses. Therefore, instead of repeating
here the analysis and conclusions contained in those submittals to show the flaws in the
TRE Response’s facts, analyses and conclusions on Constellation’s GOP status,
Constellation incorporates the Constellation Responses herein and attaches them to this
letter as Exhibits A and B. Constellation also addresses herein additional flawed
arguments advanced in the TRE Response and in the PRL Appeal and PRL Supplement
(collectively with PRL Appeal, “PRL Submittals”) in their desperate attempt to justify
continued GOP status for Constellation.

For the reasons set forth herein and in the Constellation Responses,
Constellation requests that NERC grant the Constellation Appeal and remove

registration as GOP (“TRE Abatement Request”); the PRL Appeal; and PRL's February 15, 2008 Response
(“"PRL Supplement”) to NERC’s February 7, 2008 letter (“NERC February 7 Letter”).

* Decision to Remand Appeal of Constellation Energy Commodities Group, Inc. to Texas Regional Entity,
RA070005 (Oct. 22, 2007) (“Remand Decision”).

2413585
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David W. Hilt
March 25 2008
Page 3 of 23

Constellation from the NERC Compliance Registry (“Registry”) as a GOP with respect
to the Project, effective May 4, 2007.

A, Executive Summary

TRE’s recommendation that NERC register Constellation as concurrent GOP for
the Project fails for the same reasons as its initial recommendation that Constellation be
registered as sole GOP. At its core, TRE clings to its belief, formed prior to NERC's
commencement of the initial registration process, that any entity that provides Level 4
Qualified Scheduling Entity (“QSE”) services, i.e., serves as a communications agent for
a generation project for purposes of the market and transmission service rules that the
Electric Reliability Council of Texas (“ERCOT"), as the independent system operator for
Texas ("ERCOT ISO”} administers (“ERCOT Protocols”), also has assumed
responsibility for ensuring compliance with the GOP Reliability Standards and for all of
the specific requirements established for each standard (“Requirements” or “GOP
Requirements”) for the generating facility a QSE schedules.> TRE reasons that (1) QSEs
communicate certain information from and to a generating facility’s operators, (2)
under the GOP Requirements, there are certain subtasks that include communication of
the same information, and (3) it therefore follows that the QSE has assumed
responsibility for ensuring that such generating facility complies with all GOP
Requirements (TRE'’s initial position) or at least for the twenty-one GOP Requirements
that involve any communications aspects whatsoever.

TRE’s logic is simple, but fundamentally flawed, and departs from the Federal
Energy Regulatory Commission’s (“FERC” or “Commission”) requirements with
respect to registration for the following reasons.

¢ The Commission has clearly stated that the delegation of
performance of certain tasks is not the relevant inquiry
for purposes of registration; responsibility for ensuring
performance is.

. While Constellation may perform some
communications tasks for the Project as its QSE that
incidentally overlap with communication sub-tasks

* A QSE is a market participant that is qualified to submit balanced schedules and ancillary service bids
and settlement payments with ERCOT. ERCOT Protocols, Section 2, Definitions and Acronyms.

2413585
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Page 4 of 23

within some GOP Requirements, it serves as

conduit for only a portion of those communications
tasks because all GOP communications involve, and
indeed begin or end, with the Project operator, PRL.

. Only PRL is capable of ensuring that the GOP
Requirements are met, including those that require
the communication of information. The fact that
PRL relies on the services provided by
Constellation, as QSE, to ensure compliance with
PRL’s requirements as GOP does not transfer
responsibility for GOP compliance to Constellation.

¢  The Commission has cautioned that registration
decisions cannot depart from existing contractual
arrangements.

. The power purchase agreement between
Constellation and PRL (“Tolling Agreement”)
clearly establishes that PRL retains all responsibility
for operating the Project and complying with the
GOP Requirements. Constellation has provided a
comprehensive assessment of the Tolling
Agreement terms which demonstrates that PRL has
retained all GOP responsibility.

. To support its desired results, TRE relies on PRL’s
slanted description of the Tolling Agreement terms
and discounts Constellation’s comprehensive
analysis. Neither PRL nor TRE has demonstrated
that Constellation’s assessment of the Tolling
Agreement is inaccurate, and NERC must
independently evaluate the contract terms. An
independent evaluation will show that
Constellation’s assessment is accurate.

. In the PRL Supplement, PRL reveals that its true
motive in seeking to take advantage of TRE's bias

2413585
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Page 5 of 23

for registering QSEs as GOPs is that PRL did not
include in the Tolling Agreement any provisions
that would allow it to pass its GOP compliance
costs to Constellation. NERC must reject PRL’s plea
for protection based on so-called “economic
considerations.”

The Standard Form Market Participant Agreement
(“MPA") between Constellation and ERCOT
addresses ERCOT Protocols only, and does not
establish any requirements or obligations with
respect to NERC Reliability Standards. The MPA
between Constellation and ERCOT cannot, and
does not, modify or trump the terms of the Tolling
Agreement between Constellation and PRL.

The Commission requires that registration decisions

ensure that there are clear lines of responsibility and no

overlap or redundancy.

TRE’s proposal for concurrent registration will
result in no clear line of responsibility and will
create a total overlap and redundancy that can only
weaken reliability.

There will be no gap in responsibility if PRL is
registered as GOP, as demonstrated by TRE's own
assessment, which shows that Constellation, as
QSE, facilitates only certain communication sub-
tasks and that only PRL may ensure that the GOP
Requirements, including those involving
communications, are performed.

Concurrent registration is not warranted here. Neither TRE nor PRL has
demonstrated that GOP responsibility should lie with Constellation based either on an
assessment of the limited communications service it provides PRL as QSE or as a matter
of contract. Moreover, concurrent registration would be at odds with the Commission’s

2413585
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expectation that NERC’s registration determinations ensure clear lines of responsibility.
Concurrent registration is an extreme measure that should be reserved for truly
extraordinary circumstances. If adopted here, concurrent registration would weaken
reliability and result in a morass of confusion and controversy as to where PRL’s
responsibility begins and ends.

Constellation takes its compliance responsibilities seriously, and has dedicated
significant resources to establishing programs to comply with the NERC Reliability
Standards nationwide. Constellation’s opposition to registration as GOP for the Project
does not depart from this commitment. However, the facts and law demonstrate that,
contrary to TRE’s wish, Constellation, as QSE under the ERCOT Protocols or any other
contractual arrangement, has no authority or ability to ensure compliance by the Project
with the GOP Requirements. Only PRL has the authority and ability to ensure
compliance, and it should be registered as sole GOP.

B. Background

Constellation will not repeat the history of this proceeding, but as TRE
acknowledges, its views on GOP registration have evolved over the last year. Initially,
it was TRE's position that, as between PRL and Constellation, Constellation should be
registered as sole GOP for the Project based solely on PRL’s description of the “Tolling
Agreement” and TRE’s early determination that all entities designated as QSEs under
the ERCOT Protocols should be registered as the GOPs for their associated resources.

Now, TRE concedes that Constellation cannot ensure compliance with the GOP
Reliability Standards, or the specific Requirements thereunder (“Requirements” or
“GOP Requirements”) for the Project, and that PRL must be registered as a GOP.#
However, TRE continues to insist that Constellation must be registered as a joint GOP
for some set of undefined responsibilities. Because Constellation has not entered into a
JRO arrangement with PRL, TRE has registered both Constellation and PRL and states
that their respective responsibilities under the GOP Reliability Standards will be sorted
out as an enforcement matter.’

4 TRE Response at 43.
SHd. at 6.
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TRE’s cursory arguments in support of GOP registration for Constellation
evidence its continuing results-oriented fixation to foist GOP status on Constellation by
equating a QSE’s scheduling activities with GOP responsibilities. TRE dedicates only
four paragraphs of the forty-four page TRE Response in defense of its decision to
register PRL, the generation owner and operator and obvious candidate for GOP.* In
defense of its decision to register Constellation as GOP on the sole basis that it provides
market communications services to PRL, TRE provided NERC with its original seventy-
two page TRE Assessment and now dedicates forty-two of its forty-four page TRE
Response to the same goal.

The volume of rhetoric cannot overcome the fundamental flaws in TRE’s
position. The facts have not changed during the ten-plus months that have passed since
Constellation filed the Constellation Appeal. Those facts demonstrate that
Constellation has not assumed responsibility for compliance with GOP Reliability
Standards and that PRL has retained all such responsibility.

C. Constellation’s Ability to Perform Certain Communication Services on
Behalf of PRL Does Not Equate to a Transfer of GOP Responsibility

TRE and Constellation agree that a fundamental guideline for GOP
determinations is that it “is not who performs the tasks, but who is responsible and held
accountable for ensuring that these tasks are performed.”” In other words, there is a
difference between responsibility for ensuring performance of GOP Reliability Standards
and the actual performance of the standards. As FERC has stated, the entity that is
responsible for ensuring performance is the entity to be registered as GOP.# In the TRE
Response, TRE relies on FERC's illustration of this important point when FERC
described the circumstances presented in regional transmission organizations (“"RTOs")
where the RTO is registered as the transmission operator (“TOP”), while other entities
may actually perform activities that are relevant to the RTO’s TOP compliance
activities.?

6 1d. at 43-44,
71d. at 26.

* Mandatory Reliability Standards for the Bulk-Power Systen, Order No. 693, FERC Stats. & Regs.q 31,242 at
P 144 (2007).

#TRE Respanse at 18-19, citing Order No. 693 at PP 143-144.
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However, in applying these FERC principles to the Constellation/PRL
circumstances, TRE turns this guidance on its head in concluding that, because
Constellation, as the QSE under ERCOT Protocols, may perform certain communication
tasks on behalf of PRL, Constellation has responsibility for ensuring performance of
GOP Reliability Standards. Under TRE’s application of this standard, Constellation, as
communicator, must accept ultimate responsibility for ensuring performance of the
GOP Reliability Standards and, in turn, Constellation can somehow (in some undefined
or unproven way) be deemed to have delegated to and be able to enforce performance
by PRL, the actual physical operator of the Project, of all of the actual tasks under the
GOP Reliability Standards. '

As Constellation clearly laid out in the October 19 Response, the reverse is irue.!
As a matter of contract under the Tolling Agreement, and by reason of PRL’s overall
control over the operation of the Project, PRL retains all responsibility for reliable
operation of the Project and, therefore, for ensuring that all GOP Reliability Standards
are met. Constellation has no agreement with PRL or any other party, including its
MPA with the ERCOT ISO, that confers it with such responsibility or the ability to
compel PRL compliance. The fact that PRL may rely on Constellation’s services as a
QSE to facilitate communications between PRL and other entities in the ERCOT market
with respect to the Project does not transfer responsibility to Constellation for ensuring
that PRL. meets the GOP Reliability Standards.

TRE appears to recognize this distinction when it notes that “because of its
communications-gatekeeper role as a QSE in the ERCOT system, Constellation actually
performs a number of tasks that are Requirements under the NERC Reliability
Standards.”!? TRE acknowledges that, in submitting schedules with the ERCOT ISO as
“QSE, Constellation acts as PRL’s agent for communications.”"* However, as FERC has
clearly stated, delegation of performance of certain tasks is not the relevant inquiry for
purposes of registration; responsibility is.'*

10 1d. at 27-28.

"' October 19 Response at 6-12.

2 TRE Response at 10 (emphasis added).
13 [d. at 25,

% Order No. 693 at " 144,
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Here, responsibility for ensuring compliance with all GOP Reliability Standards
lies with PRL and PRL can clearly be the sole GOP. The fact that PRL might rely on the
QSE communication service that Constellation provides for ERCOT Protocols purposes
as a means for PRL to ensure its own compliance with GOP responsibilities does not
elevate Constellation to a GOP for any of the GOP Reliability Standards.

D. Under the Tolling Agreement and MPA, PRL Retains Responsibility for
GOP Reliability Standards

As explained below, FERC does not permit NERC to register entities in a manner
inconsistent with the underlying contractual arrangements. Because Constellation
demonstrates that the GOP responsibility resides solely with PRL under the Tolling
Agreement and neither TRE nor PRL have demonstrated otherwise, NERC should grant
the Constellation Appeal.

1. FERC Policy Does Not Permit Registration Decisions That Are
Inconsistent With Contractual Requirements

FERC has emphasized another guiding principle on registration decisions: they
cannot depart from existing contractual arrangements.'> As FERC stated in Southeastern
Power Administration,’* NERC (and therefore TRE) cannot disregard contractual
arrangements, and NERC (and therefore TRE) cannot rely on mere performance of tasks
as the basis for registration, but must find a contractual basis for transfer of
responsibility for ensuring compliance.’”

TRE has not properly interpreted the Tolling Agreement in reaching its decision
to register Constellation as GOP, and, therefore, has failed to adhere to FERC’s
guidance on the importance of honoring existing contractual arrangements. TRE
acknowledges that the Tolling Agreement is important evidence for discerning who has
GOP responsibility.®* TRE further notes that its evaluation has been hampered because
neither party has provided a copy of the Tolling Agreement, and the parties’

15 Id. at P 107.

16122 FERC q 61,140 (2008).
7 d. at P22,

18 TRE Response at 30.
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interpretations of the Tolling Agreement differ with respect to the allocation of
responsibility for purposes of GOP Reliability Standards."”

Notwithstanding this admission, TRE improperly dealt with the parties’
conflicting positions as to the terms of the Tolling Agreement by largely discounting
Constellation’s detailed explanation of specific contractual provisions and embracing
PRL’s unsupported assertions as to the contract terms in order to justify TRE’s
conclusion that Constellation should be a GOP. Thus, TRE takes as truth PRL's
unsupported contentions that the Tolling Agreement “gives Constellation ‘complete
contractual control’ of the generation facilities themselves that is necessary for the
performance of the GOP function” and that, under the Tolling Agreement, PRL is
obliged “to comply with Constellation’s instructions regarding operations.”® At the
same time, TRE does not give any credence to Constellation’s comprehensive
assessment, in the October 19 Response,?! of Tolling Agreement terms that prove
otherwise, after it admits “[r]ecasting” Constellation’s arguments.”” Instead, TRE
incorrectly claims that Constellation admits that it does have control because it must be
consulted on planned outages and may schedule power “with impunity.”*
Constellation made no such admission and never indicated that the Tolling Agreement

19 Id. TRE never asked Constellation for a copy of the Tolling Agreement, yet complains in the TRE
Response that it did not have a copy to support its analysis of the GOP issues. Because the TRE Response
repeatedly noted that its conclusions may be incorrect because it did not have the Toliing Agreement,
Constellation obtained PRL’s consent to provide a copy to TRE and, earlier today, provided a copy to
TRE and NERC, subject to the confidentiality restrictions set forth in Section 1500 of NERC Rules. A copy
of the Tolling Agreement, excluding exhibits other than Exhibit D to the Tolling Agreement, also is
included as Exhibit C hereto, and marked as confidential in accordance with Section 1500 of the NERC
Rules. The remaining Tolling Agreement exhibits are not relevant to the registration appeal; however,
Constellation will provide them at the request of TRE or NERC.

0 TRE Response at 21-22. See, e.g., TRE Response at 26 (“If PRL's representalions regarding the Tolling
Agreement are accepted as true, then Constellation has and should be responsible for its role as a GOP in
connection with the communication of facility capacity, scheduling, and outages™); at 9 (relying on PRL's
unsupported assertions that Constellation had contractual authority and control to issue commands to
PRL); at 9-10 (relying on PRL’s unsupported assertion that there are significant limitations on its ability
to perform GOP Reguirements based on the contractual split of responsibilities and contractual
obligations); and at 10 (relying on PRL's unsupported assertions that that Constellation has an
operational-command role and should be registered as GOP).

3 QOctober 19 Response at 6-12.
2 TRE Response at 22-23.
2 Id. at 22-23.
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allowed it to schedule power “with impunity.” As a result of TRE's misinterpretation
of the Tolling Agreement, TRE incorrectly concludes that the “overall thrust” of the
Tolling Agreement is to establish joint or several responsibility for PRL and
Constellation for GOP responsibilities.

TRE’s and PRL’s characterizations of the Tolling Agreement as allocating GOP
responsibility to Constellation are not sustainable. First, while Constellation and PRL
may have staked out differing positions with respect to the terms of the Tolling
Agreement, only Constellation supported those claims with a specific analysis of the
relevant contractual terms.?® Constellation will not repeat here the extensive analysis of
the Tolling Agreement it provided in the October 19 Response, and refers NERC to
Section III of the October 19 Response to review. Second, the cursory attempt at an
analysis of the Tolling Agreement contained in the TRE Response, the PRL Appeal and
the PRL Supplement fails to demonstrate that Constellation agreed to be a GOP or that,
as an improperly registered GOP, Constellation has the ability to ensure PRL or the
Project’s compliance with GOP Reliability Standards.

Constellation has included as Exhibit C to this response a copy of the Tolling
Agreement so that NERC can independently confirm Constellation’s analysis.

2. TRE Ignores Key Contractual Provisions in the Tolling
Agreement That Demonstrate PRL Should Be Registered as the
Sole GOP

PRL utterly fails to prove that Constellation’s analysis of the Tolling Agreement
terms on the GOP issue is incorrect. PRL simply asserts that, under the Tolling
Agreement, Constellation “assumes significant contractual and practical control of
operations of the [Project],”* and TRE accepts this assertion without question. This
contention is inconsistent with Section 7.2(a) of the Tolling Agreement under which
PRL clearly retains the obligation to operate the Project in accordance with prudent

¥d. at 17.
2* October 19 Response at 6-12.

% PRL Appeal at 2. The PRL Appeal is unpaginated, and, for ease of reference, Constellation added page
numbers in the copy of the PRL Appeal included in Exhibit D, hereto.
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industry practice which includes, among other things, compliance with reliability
standards applicable in ERCOT.%

As Constellation demonstrated in the October 19 Response, as the operator, PRL
is the entity that makes, and is responsible for enforcing, decisions that control and
affect the overall operations of the Project, including ensuring satisfaction of NERC’s
Reliability Standards. PRL, not Constellation, is responsible for developing,
implementing and enforcing policies and protocols necessary to ensure that the
Project’s capability to produce power and its actual operations comply with all of the
contractual, technical, regulatory, reliability and other legal requirements applicable to
the ownership and operation of the Project. Such responsibilities include garnering,
controlling and directing the financial, technical and personnel resources needed to
fulfill these requirements. While PRL may retain or employ other parties or companies
to perform certain tasks, PRL is the entity ultimately responsible for ensuring that the
tasks are completed in accordance with applicable requirements.

Neither TRE nor PRL acknowledge Constellation’s reference to Section 7.2(a) of
the Tolling Agreement, presumably because this critical, overriding contractual
provision demonstrates that PRL is the entity that has retained all responsibility for
ensuring compliance with the GOP Reliability Standards for the Project. Both TRE and
PRL completely ignore this fundamental aspect of the Tolling Agreement because they
cannot refute that this provision clearly shows that PRL must be the sole GOP for the
Project. They choose not to acknowledge or directly address this contractual fact
because to do so would completely destroy the flawed arguments that they nevertheless
advance to support a sole, joint or concurrent registration of Constellation as GOP.

” Tolling Agreement, Section 7.2(a), and the definition of “Prudent Industry Practice” in Section 1.1 of the
Tolling Agreement.
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3. Provisions of the Tolling Agreement Relied Upon by PRL Do Not
Demonstrate That Constellation Should Be Registered as GOP

PRL, in the PRL Supplement and in response to the NERC February 7 Letter,?
tfocuses on three discrete elements of the Tolling Agreement in an attempt to support its
claims that Constellation controls the Project for GOP purposes. First, PRL points to
Sections 4.2(a), (b) and (g) of the Tolling Agreement, which set forth the procedures that
Constellation must follow to schedule energy under the Tolling Agreement and
Constellation’s agreement to provide QSE services. Second, PRL points to Exhibit D,
which requires PRL to consult with Constellation on the schedule for planned outages
and to “use reasonable efforts to accommodate [Constellation’s] requests to adjust the
schedule.” Finally, PRL points to Section 11.1 of the Tolling Agreement, which requires
PRL to provide notice and full details of a force majeure event.

None of these provisions support a conclusion that PRL has transferred to
Constellation any of PRL’s GOI” responsibilities for the Project and, therefore, it is PRL’s
sole responsibility for ensuring compliance with all Reliability Standards applicable in
ERCOT. Indeed, in the October 19 Response, Section I1I, Constellation addressed each
of the Sections 4.2 and Exhibit D provisions and demonstrated that they did not confer
to Constellation the ability to ensure compliance with GOP Requirements. The
provisions cited by PRL further support Constellation’s analysis because they are
typical commercial terms that are included in any agreement that provides unit
contingent power, i.e., energy may be scheduled only when the unit is available;
outages are coordinated under a reasonable efforts standard so that the unit is more
likely to be available during periods that are of the most value to the purchaser; and
buyers are provided with information to monitor force majenre events which may affect
pricing terms tied to unit availability under the power sale agreement. None of these
provisions shows that PRL has transferred to Constellation, pursuant to the Tolling
Agreement, overall operational control and ultimate responsibility for ensuring
compliance with all GOP Reliability Standards.

# PRL submitted the PRL Appeal on February 1, 2008. On February 7, 2008, TRE sent PRL the TRE NERC
February 7 Letter, and on February 15, 2008, PRL submitted the PRL Supplement which provided PRL’s
analysis of the Tolling Agreement and its request that NERC spare PRL from registration to mitigate the
fact that the Tolling Agreement would not permit PRL to pass through to Constellation its GOP
compliance costs. See Section D.4 below for further discussion of the economic consideration request.
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Also, in the PRL Appeal, PRL proffers a list of sub-tasks that comprise portions
of certain GOP Requirements that it states it cannot perform or lacks the authority to
perform.? A careful reading of this list reveals that the only thing PRL states that it
does not perform alone is certain communications functions. However, PRL is
responsible for ensuring performance of these functions by communicating to or
receiving information from Constellation, the QSE. The fact that the QSE is the
communications conduit does not amount to PRL having the inability to ensure that
these GOP Requirements are met. Importantly, the substantive basis of all these
communications is completely dependent on PRL's action in transferring accurate and
required information (both verbal and data transmissions) to the QSE to pass on, or to
receive and act upon, information relayed by the QSE to PRL. Neither PRL nor TRE
dispute that PRL’s substantive performance is fundamental to ensuring that all of the
GOP Requirements are satisfied.

PRL also is in error when it states that Constellation controls the Project based on
its control of the Automatic Generation Control System (“AGC”).* As QSE,
Constellation simply transmits data from ERCOT to PRL, i.e., the AGC setpoints that
are established by ERCOT based on its dispatch determinations and transmitted by
Constellation, as conduit only, directly to the Project. Moreover, as Constellation
explained in the October 19 Response, PRL controls the amount of AGC that the Project
is capable of achieving.*! Constellation does not have the authority to direct or control
remedial actions for an AGC shortfall; such decision is within PRL’s control. If PRL
continues to fail to achieve AGC baselines under the Tolling Agreement, Constellation’s
only remedy is an adjustment to the price it pays for capacity.? While Constellation
relies on tests conducted by PRL to determine the amount of AGC that the Project is
capable of achieving, if the Project fails to achieve certain levels of AGC, then the Project
is derated until PRL takes appropriate actions to correct the problem.®

# PRL Appeal at 3-4.

0 fd, at 4.

1 October 19 Response at 19.
# Tolling Agreement, § 5.8.
B 1d., §5.8(c).
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4. NERC Must Reject PRL’s Request That NERC Waive PRL’s GOP
Obligations Based on Economic Considerations

Importantly, PRL reveals in the PRL Supplement that its true motive for resisting
GOP registration and supporting registration of Constellation as sole GOP or at least a
joint GOP is that it does not want to incur costs associated with compliance.® PRL
states that under the Tolling Agreement, PRL is not permitted to pass on to
Constellation, as the power purchaser, the costs PRL may incur in complying with
mandatory Reliability Standards. PRL notes that when the parties entered into the
agreement, the mandatory standards were not in effect.® PRL argues that, because PRL
cannot pass these costs on to Constellation under the Tolling Agreement, NERC should
consider this an “economic factor[]” in its determination.*

Constellation strongly opposes this request. NERC has no authority to register
entities that do not meet its Registry Criteria’ in order to protect other entities that are
dissatisfied with the economic bargains they struck before the advent of mandatory
reliability standards. PRL accepted change in law risks including those attendant with
subsequent adoption of mandatory reliability rules,?® and Constellation does not agree
to accept such risks. NERC must register the entity that is responsible for ensuring
compliance with the Reliability Standards, and here, under the Tolling Agreement, that
entity clearly is PRL. NERC must dismiss PRL’s plea for mercy based on economic
factors that it agreed to in the Tolling Agreement but that it no longer likes. NERC
cannot ignore that the contractual arrangements between PRL and Constellation clearly
show that PRL has retained all the GOP responsibilities and Constellation has none. To
ignore these contractual arrangements to accommodate PRL’s economic motives would
be an improper modification of the Tolling Agreement; NERC has no authority to
modify contract terms.*

¥ PRL Supplement at 2-3.

B Id at2.

% Id.

¥ Statement of Compliance Registry Criteria (Rev. 4.0, Sept. 25, 2007) (" Registry Criterin”).
% Tolling Agreement § 12.2(b).

% Order No. 693 at P 107.
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5. The MPA Between the ERCOT ISO and Constellation Does Not
Transfer GOP Responsibilities from PRL to Constellation

NERC also must reject TRE's suggestion that, regardless of the allocation of
responsibility under the Tolling Agreement, Constellation must be registered as GOP
because it entered into a MPA with ERCOT identifying itself as QSE for the Project. The
MPA simply binds Constellation to adhere to ERCOT Protocols.* As Constellation
explained in Sections III and IV of the October 19 Response, the ERCOT Protocols are
not the GOP Reliability Standards and the MPA neither addresses the NERC Reliability
Standards nor obliges Constellation to take responsibility for compliance with them.
The MPA between Constellation and ERCOT does not amend, or trump, the terms of
the Tolling Agreement; it only implements the limited QSE responsibilities for ERCOT
Protocol matters under the Tolling Agreement between Constellation and PRL under
which PRL retains responsibility for operating the Project and complying with all
reliability standards.

E. There Will Be No Gap in Reliability If Constellation Is Not Co-
Registered as GOP

TRE asserts that there will be a gap in reliability coverage if Constellation is not
registered as a GOP for the Project. It bases this conclusion on the fact that
communication tasks that Constellation performs as a QSE for ERCOT Protocol
purposes overlap with communication sub-elements of certain GOP Requirements.
However, the allegation of a gap in performance is at odds with TRE’s conclusion that
the relevant GOP-related communication activities will be performed by PRL’s QSE.#
Because there will always be a QSE for the Project whether that is PRL, Constellation or

® In this respect, the MPA is no different than the similar agreements that are used in other regions, such
as the Delegation of Authority (“DOA") form used in the PJM Interconnection, L.L.C. {(“T'JM") to
designate a single point of contact for PJM’s communications with generating units. However, in no
other region has the Regional Entity suggested that the entity that provides these communications
services should be registered as GOP. Thus, while Constellation has executed DOA agrecments for
generators in PJM (including the Cordova Energy Center, PRL’s affiliate), ReliabilityFirst Corporation
has, to the best of our knowledge, registered the generator owner as GOP. This further supports the
flaws in TRE's reasoning that the communications gatekeeper must be registered as GOP, and also
evidences a lack of consistency among regions in registration determinations. See Section VII of the
October 19 Response for a full discussion of NERC’s obligation to ensure consistency in registration
decisions.

# TRE Response at 23
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some other third party, the activities will, as TRE admits, always be performed. This
does not mean, however, that Constellation’s performing the QSE tasks must be
elevated to responsibility for GOP Requirements. As noted in Section C above,
delegation of performance of certain tasks is not the relevant inquiry; responsibility for
ensuring compliance is.

1. TRE’s Own Assessment of the GOP Requirements Demonstrates
That Constellation Should Not Be Registered as a GOP

In support of its claim of a potential gap, TRE points to a table (“TRE Table”) that
Constellation attached to its February 14 Response as Attachment B. The TRE Table
was adapted by TRE from a table that Constellation and PRL jointly prepared for
discussion purposes (“Original Table”) to identify opportunities for Constellation to
facilitate communications that PRL, as sole GOP, is required to undertake with respect
to the GOP Reliability Standards. As Constellation explained in its February 14
Response, TRE modified the Original Table, without Constellation’s approval or
agreement, to include a column labeled “Responsible for Ensuring Compliance” and
TRE entered “Buyer” (i.e., Constellation) as the responsible entity for twenty-one
Requirements.*?

Importantly, even under the TRE Table, the substantive descriptions of activities
set forth in the column “Buyer Functions” are clearly limited in scope and do not
support TRE’s conclusions that there has been a transfer of responsibility for the GOP
Requirements from PRL to Constellation or that there will be a gap in such
responsibility if Constellation is not co-registered. For example, Buyer Functions
include the following activities: buyer shall “facilitate” voice communication events
reported by PRL to the Balancing Authority; buyer shall “facilitate” communication of
Reliability Coordinator directives to PRL and shall “facilitate” communication in the
reverse direction as well; buyer shall “facilitate” transmittal of PRL’s plant availability
data to the extent that PRL provides buyer with such data; and “if the Seller reports to
the Buyer” that there is a relay or equipment failure, buyer will “notity” the Balancing
Authority. Similarly, although Constellation, as PRL’s QSE communications agent,
must install secure voice and data link systems and staff a twenty-four hour desk, this
supports and facilitates PRL, as described as Seller’s Function under the TRE Table,
where it is also required to have secure voice and data link systems and staff a twenty-
four hour desk to ensure performance of NERC GOP Requirements.

# February 14 Response at 6 n.18.
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Thus, contrary to TRE's claim, while Constellation has never presented itself to
TRE as an “indifferent delivery boy,”* it is true that, as QSE, Constellation provides
only a delivery (i.e., communications) service to PRL with respect to the ERCOT
Protocols. As is clearly evidenced from the TRE Table, Seller Functions describe all of
the activities that are necessary to ensure compliance with GOP Reliability Standards,
including initiating any communications to the ERCOT ISO and implementing any
directives that are communicated to it under the GOP Reliability Standards.

TRE acknowledges that PRL is central to ensuring performance of all GOP
Reliability Standards when it concedes that a “substantial portion of the information” to
be conveyed under the Reliability Standards “is available to Constellation only with
PRL’s cooperation.”** Yet, TRE, based on the limited communications sub-tasks that
Constellation may perform for PRL under these GOP Requirements, would require
Constellation to register as joint GOP with full responsibility for ensuring compliance
with these twenty-one GOP Requirements (and, could, as a matter of enforcement,
attempt to hold Constellation responsible under a concurrent GOP registration).

2. TRE Has Not Demonstrated That a Gap Will Occur If
Constellation Is Not Registered as a GOP

As TRE demonstrates, there would be no gap if PRL were registered as the sole
GOP because PRL would continue to employ a QSE and, in so doing, ensure that QSE
communications tasks that overlap with subtasks under some of the GOP Requirements
are performed. TRE has utterly failed to identify any gap that is created by removing
Constellation from the Registry as co-GOP.

TRE claims that Constellation and PRL need to be jointly registered because,
“without the coordinated activities of Constellation and PRL under the terms of their
MP Agreements and Tolling Agreement, the GOP function could not be performed.”**
TRE contends that, given that Constellation is QSE, “[1]iterally none of the
communications” functions can be performed by anyone but Constellation acting as
QSE and, as “an essential link in the process, Constellation must be a GOP."*® This

“ TRE Response at 30.
#Id. at 25.
5 1d. at 15.
0 1d. at 23.
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conclusion is belied by the simple fact that not every QSE has been registered as a GOP
in ERCOT.#

As the Commission has noted, the only issue presented here is not who will
perform the activities, but who is responsible for ensuring that the tasks are performed.
Ultimately, TRE fails to address this central issue with respect to PRL’s obligations
under the Tolling Agreement as the operator of the Project and the entity with overall
control for, among other things, ensuring compliance with reliability matters. In other
words, “while it may delegate the performance of that task to another, it may not
delegate its responsibility for ensuring that the task is completed.”* Accordingly, to the
extent that TRE is relying on PRL’s delegation of performance of ERCOT market
communications activities to Constellation as providing the means under which PRL
will ensure performance of GOP Reliability Standards activities, this is not dispositive
for purposes of registration because PRL has not transferred such responsibility to
Constellation and Constellation has not accepted the transfer of such responsibility.

F. Involuntary Joint Registration or Concurrent Registration is
Inconsistent with FERC Requirements

TRE acknowledges in various places in the TRE Response that neither it nor
NERC can force parties into JRO or voluntary joint registration arrangements.* While
TRE spends a lot of time trying to persuade NERC to compel the parties to enter into a
joint registration agreement, in the end, TRE concedes that the JRO or joint registration
process must be voluntary as between PRL and Constellation and cannot be compelled
by NERC or TRE* Therefore, NERC must deny TRE’s request to compel Constellation
to voluntarily assume GOP responsibility.

Alternatively, TRE requests that NERC uphold the concurrent registration of
PRL and Constellation as the Project’s co-GOPs and leave sorting out who is
responsible for what to enforcement actions.”

¥ For example, Consteliation serves as QSE for the generator owned and operated by Wolf Hollow in
ERCOT, but Wolf Hollow is registered as sole GOP.

# Order No. 693 at PP 144.

# See, ¢.g., TRE Response at 11.
50 [d

511d. at 6.
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It is not at all clear that FERC authorized NERC to register two entities as GOP.»
However, to the extent that FERC arguably endorsed concurrent registration, the
Commission clearly would have considered it to be an extreme step to be employed in
truly extraordinary circumstances. The Commission’s focus throughout the underlying
orders was that NERC’s registration processes ensure clear chains of responsibility.>

In this case, concurrent registration is not consistent with FERC requirements
and would have the very consequences that the FERC's requirements are intended to
avoid. When parties agree to a JRO arrangement, one entity must take full
responsibility for each Requirement in order to avoid confusion, lack of clarity, and
potential gaps in coverage.>

NERC must reject TRE's request to maintain Constellation as a co-GOP under a
concurrent registration schedule. As Constellation has demonstrated, PRI alone must
and can be the sole GOP with no gaps. By contrast, under a concurrent registration
approach, there is no clarity as to the Requirements, or even the discrete tasks or sub-
requirements, for which each entity is responsible. This portends nothing but confusion
and controversy, and could endanger reliability. As demonstrated in the Constellation
Responses and this response, there are no extraordinary circumstances presented here
that warrant this extreme and dangerous measure.

1. The Limited Communications Services Provided By
Constellation Do Not Support GOP Registration

As the TRE Table demonstrates, the communication tasks that Constellation
performs as QSE, and which overlap certain tasks that are required of a GOP, involve
only limited aspects of certain Requirements. For example, under Reliability Standard
CIP-001-1 (Sabotage Reporting), the TRE Table identifies a limited communication

2 FERC described NERC’s proposal, in the context of a central organization with related member
organizations, to register both entities concurrently if they could not agree on a split of Requirements and
neither registered. Order No. 693 at P 103. However, it never explicitly accepted this proposal.
Moreover, in describing its determination on the issue of organization/member registration, FERC
directed NERC to develop procedures “which permit (but do not require) an organization, such as a joint
action agency, G&T cooperative or similar organization to accept compliance responsibility on behalf of
its members.” Id. at P 107. FERC emphasized that an entity should be not be required to assume
responsibility “where it is not possible to do so.” Iid. at P 108,

* Order No. 693 at P 107.
* NERC Rules of Procedure, § 507.2.
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facilitation service by Constellation under Requirement 2, which requires that a GOP
“shall have procedures for the communication of information concerning sabotage
events on its facilities and multi-site sabotage affecting larger portions of the
Interconnection.”* Requirement 2 operates in tandem with Requirement 1, which
requires a GOP to have procedures for the recognition of and for making their
operating personnel aware of sabotage events on its facilities and multi-site sabotage
affecting the Interconnection; Requirement 3, which requires a GOP to provide its
operating personnel with sabotage response guidelines, including personnel to contact
to report such events; and Requirement 4, which requires each GOP to establish
communications contacts as applicable with appropriate law enforcement agencies.

As noted, the TRE Table identifies a very limited communications service to be
provided by Constellation to facilitate PRL’s compliance with Requirement 2, i.e., to
facilitate communications of a sabotage event, identified by and communicated to
Constellation by PRL, to the Balancing Authority (“BA”). However, Requirement 2
does not operate in a vacuum,; it addresses only a portion of the communications
element of a set of related procedures to deal with potential sabotage events. Only PRL,
as the operator of the Project, has the ability to establish procedures to ensure
identification and communication of sabotage events that occur at the Project or that
become known to PRL’s operating personnel, and only PRL has the ability to initiate the
communication of such information to relevant entities. Moreover, even with respect to
Requirement 2, Constellation could only potentially facilitate a communication that PRL
initiates in the first instance.

An appropriate analysis of CIP-001-1 would conclude that only PRL can be held
responsible for ensuring performance of the Reliability Standard and each Requirement
thereunder. The fact that PRL develops procedures under Requirement 2, which, in
turn, provide that PRL will utilize its QSE arrangement with Constellation to
communicate this information to the ERCOT 150 on its behalf does not elevate
Constellation to the role of GOP, joint GOP or co-GOP. And should NERC uphold the
concurrent registration, it will only create confusion as to precisely where, within the
many sub-tasks of Requirement 2, PRL’s responsibility ends and Constellation’s begins.
Reliability cannot be ensured, and can only be weakened, by introducing this
unnecessary confusion into NERC's registration, compliance and enforcement program.

% TRE Response at 37,

2413585



20080711- 5153 FERC PDF (Unofficial) 7/11/2008 4:18:05 PM

David W. Hilt
March 25 2008
Page 22 of 23

As is the case above with respect to CIP-001-1, PRL has the substantive
responsibility for every GOP Requirement and, on those occasions where there are
Buyer’s Functions identified on the TRE Table, they describe communication
“facilitation” activities alone.® Clearly, as between PRL and Constellation, the GOP
choice for each Requirement must be PRL, and failure to register PRL for every
Requirement will leave a gap in coverage.

2. Constellation’s Unwillingness to Enter Into a JRO Arrangement
Is Not Unreasonable

TRE asserts that a JRO arrangement would ensure that all requirements are met
and castigates the parties for failing to enter into such an arrangement.” Constellation
does indeed object to entering into an agreement that would require it to accept
responsibility for GOP Reliability Standards because it would transfer from PRL to
Constellation obligations that Constellation is not contractually bound to undertake,
and that it has no authority to perform or to ensure performance by PRL. This is not a
trivial matter. The Tolling Agreement carefully defines the parties” obligations and
responsibilities and does not transfer to Constellation responsibility for ensuring
compliance with GOP Reliability Standards. All matters concerning operation of the
Project and ensuring reliability are retained by PRL.

Constellation’s agreement to provide QSE services does not in any way
undermine or unravel the retention of responsibility by PRL of all matters related to
operations and reliability.” Constellation is unwilling to accept obligations that are

% Constellation comprehensively addressed each and every Reliability Standard, Requirement and
Functional Model relationship in the Constelfation Responses and will not repeat those here because
nothing in the TRE Response changes the facts that Constellation may be performing certain
communication tasks that PRL may rely upon to ensure PRL’s compliance with its GOP responsibilities.

% TRE Response at 38-39.

*# While Constellation does not believe that an amendment to the Tolling Agreement is required for PRL
to rely on the communications services Constellation provides as QSE to ensure performance of PRL’s
GOP responsibilities, Constellation is amenable to negotiating an amendment to the Tolling Agreement to
clarify that it would provide communication facilitation services to PRL to support PRL’s registration as
sole GOP. This is an approach that Constellation has successfully implemented with other tolling parties
that clect to have a single entity provide communications support services for both market operations
and GOP responsibilities. However, to date, PRL and Constellation have been unable to negotiate such
an amendment due largely to PRL’s insistence that Constellation agree to be a joint GOP and take on
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beyond Constellation’s obligations in the existing Tolling Agreement and for which it
cannot ensure compliance because it cannot compel PRL’s performance. PRL’s position
simply seeks to take advantage of TRE's belief that QSEs should be registered as GOP to
shift its own obligations to Constellation.

TRE’s circumvention of the voluntary JRO process though a contrived concurrent
registration similarly provides an opportunity for PRL to attempt to shift its
responsibility to Constellation, albeit in a much more damaging manner, i.e., any time
there is a violation of any Reliability Standard, PRL will be incented to persuade TRE,
through the enforcement process, that Constellation should be held responsible instead
of PRL. NERC should not allow TRE to create this unworkable framework. TRE has
failed to demonstrate that its co-registration of Constellation is required or appropriate.
NERC must resolve this controversy in accordance with Commission precedent and
may not register Constellation as GOP.

II. CONCLUSION

For the reasons discussed above, NERC should grant the Constellation Appeal
and remove Constellation from the Registry as a GOP.

Respectfully submitted,

Mpern. 2. sl o

Donna M. Sauter
Attorney for
Constellation Energy Commodities Group, Inc.

cc: Craig Lawrence, NERC
Tony Shiekhi, TRE
Stuart Rubenstein, Constellation
Stephen Knapp, Constellation
Donald Schopp, Constellation

responsibility for the a 21 GOP Reliability Standards identified in the TRE Table simply because certain
sub-tasks of those Requirements have a communications facet.
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Exhibit A to the Constellation March 25, 2008 Response,
which is a copy of the Constellation Response to TRE
Assessment, has been removed because a copy of the
Constellation Response to TRE Assessment is included in
Attachment D to Constellation’s July 11, 2008 Appeal to
FERC. |
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Exhibit B to the Constellation March 25, 2008 Response,
which is a copy of the Constellation February 14, 2008
Letter, has been removed because a copy of the
Constellation February 14, 2008 Letter is included in
Attachment G to Constellation’s July 11, 2008 Appeal to
FERC.
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which is a copy of the Tolling Agreement, has been
removed because a copy of the Tolling Agreement is
included in Confidential Attachment M to Constellation’s
July 11, 2008 Appeal to FERC.
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RELIABILITY CORPORATION

Board of Trustees Compliance Committee
Public Version of Consolidated Decision
on Appeals of Compliance Registry Determinations
(lssued May 22, 2008)

In this decision, the NERC Board of Trustees Compliance Committee affirms the
dectsion of the Texas Regional Entity {Texas RE) to include both Consteliation Energy
Commodities Group, [nc (CCG) and Power Resources, Ltd. (PRL) on the NERC
Compliance Registry as Generator Operators (GOPs).

Statement of Appeal

On May 4, 2007. CCG filed an appeal of its inclusion by the Texas RE on the NERC
Compliance Registry within the Electric Reliability Council of Texas, Inc. (ERCOT)
Region for the function of generator operator (GOP) with respect to Power Resources,
Ltd.’s (PRL’s) gas-fired combined cycle electrical generation facility located in Howard
County, Texas (the Project). On February 1, 2008, PRL filed an appeal of its inclusion
by Texas RE on the NERC Compliance Registry within the ERCOT Region tor the
functior of GOP,

PRL and CCG are parties to a Tolling Agreement that governs PRL’s sales and CCG's
purchases of electric generation capacity, thermal energy and clectric cnergy, including
all ancillary products and services marketable in the ERCOT transmission area from the
Project. PRL and CCG also have each signed a Standard Form Market Participant
Agreement (MP Agreement) with ERCOT [SO. ERCOT IS is the sole Reliability
Coordinator (RC), Balancing Authority (BA) and Transmission Operator (TOP} for the
ERCOT Region in the Texas RE footprint,

The MP Agreements obligate PRL and CCG to comply with ERCOT Protocols and
Operating Guides (ERCOT Protocols) for their operations in the ERCOT Region. [n its
MP Agreement, CCG agreed to be registered and responsible as a Qualified Scheduling
Entity (QSE),' and PRL agreed in its MP Agreement to be registered and responsible as a
Resource Lntity (Resource).” The parties also agreed that CCG would be PRI.'s QSE. !

' See Texas RE March 7, 2008 Response to CCG Response of October 19, 2007 (CCG October 19
Response) at 3. See also id at n.1 (*Qualified Scheduling Entity: A Market Participant that is qualitied by
ERCOT in accordance with Section 16, Registration and Qualification of Market Participants, to submit
Balanced Schedules and Ancillary Services bids and settle payments with ERCOT. ERCOT Protocols
Section 2, Definitions and Acronyms.”). See also CCG February 28, 2007 c-mail Request for CCG to be
Registered as a GOP and Purchasing-Selling Entity (PSE) in Texas RE.

*Jd at3. Seealso id. at n.2. (“Resource Entity - A Market Participant registered that owns or controls a
Resource. Resources are Facilities capable of providing electric energy or Load capable of reducing or
mereasing the need for electrical energy or providing Ancillary Services to the ERCOT System, as
described in Section 6, Ancillary Services. This includes Generation Resources, Loads acting as Resources
and Emergency Interruptible Load Service Resources. ERCOT Protocols Section 2, Definitions and
Acronvms.”).
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Procedural History

On May 4, 2007, CCG fled an appeal ol its GOP registration in the ERCOT Region
(CCG Appeal). On June 14, 2007, CCG ftiled a sopplement to its appeai (CCG
Supplemental Appeal).

On October 3, 2007, Texas RE provided its detailed basis for including CCG on the
NERC Compliance Registry (Texas RE October Asscssment). On October 19, 2007,
CCG provided its response to Texas RE™s Assessment (CCG’s Response).

On Qctober 21, 2007, the NERC Board of Trustees Compliance Commiittee considered
the appeal filed by CCG, Texas RE’s Assessment and CCG’s Response, in accordance
with the provisions of Rule 501 of NERC's Rudes of Procedure. On October 22,2007,
the NERC Board of Trustees Compliance Committee issued a decision remanding CCG’s
appeal back to Texas RE to work with PRL and CCG to reselve the registration dispute
and to determine if a Joint Registration Organization (JRO} agreement would provide a
suitable mechanism for resolution.

Subsequently, Texas RE also registered PRI. as a GOP. Discussions between Texas RE,
CCG and PRL ensued after the issuance of the decision on remand. However, CCG and
PRL were unable to reach agreement on the development of a JRO. On January 21,
2008, Texas RE informed NERC that CCG and PRL cach sharc GOP responsibilities and
given their inability to reach agreement on the division of responsibilities and liabilities
each should be registered as the GOP for the Project to avoid a gap in reliability.

On February 1, 2008, PRL filed an appeal of its GOP registration (PRL Appeal), and on
February 15, PRL provided supplemental information in support of its appeal (PRL
Supplemental Appeal). PRL oppeses being solely registered as a GOP and concurrently
registered with CCG as a GOP but expresses support for a JRO which clearly delineates
and divides compliance responsibilities and liabilities between PRL and CCG.

On February 14, 2008, CCG responded to Texas RE's January notification objecting to
any torm of registration, joint or otherwise, that would require it to be a GOP for the
Project. CCG also requested that NERC deny Texas RE’s request to hold CCG’s appeal
in abeyance and act expeditiously to grant CCG’s appeal and remove CCG {rom the
NERC Compliance Registry as the GOP for the Project,

On March 7, 2008, Texas RF responded to the submittals of CCG and PRL and requested
that NERC consolidate the CCG appeal and the PRL appeal for determination and that,
upon final consideration. NERC confirm the concurrent GOP registrations of CCG and
PRL for the Project (Texas RE March 7 Assessment).

* CCG has several QSE designations within ERCOT. CCG Appeal at §. Two of CCG’s QSEs are Level 4
QSEs, which are fuil service QSEs qualified to provide Ancillary Services. CCG Appeal at February 28,
2001 ¢-mail. CCG also has three QSEs qualified as both Level 1 and Leve! 2 QSEs that schedule Bilateral
Services only. 14
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Although Texas RE expressed its beliet that a JRO would be the best solution in this
case, Texas RE advised NERC that CCG and PRL have not been abic to rcach an
agreement and the NERC Rules of Procedure do not allow Texas RIE to compel a JRO.
Therefore, Texas RE asserted that NERC should affirm the concurrent registration to
ensure that there 1s no gap in responsibility within the GOP function.

On March 25, 2008, CCG responded to Texas RE’s March 7 concurrent registration
determination. objecting to Texas RE’s assessment and urging NERC to grant CCG’s
appeal and remove CCG from the Compliance Registry (CCG March 25 Response).
CCG expresses support for the development of a JRO whereby PRL is the sole GOP,
although CCG would agree to perform communications services on behalf of PRI as it
does as a QSE under the ERCOT Protocols. On March 25, 2008, PRL responded to
Texas RE's March 7 assessment (PRL March 25 Response). PRL supported Texas RE's
request for consolidation of the CCG and PRL appeals proceedings and stated that PRL is
willing 10 enter into a properly structured JRO with several liability. However, PRL
states that the present concurrent registration arrangement is an inappropriate solution
and that NERC should consider, support, and if necessary, compel the parties to enter
inte an alternative JRO. In addition, PRL and CCG provided a confidential and redacted
copy of the parties” Tolling Agreement.

On March 27, 2008, Texas RE responded to CCG’™s March 235 submittal stating that CCG
should continue 1o be registered as the GOP, based upon the responsibilities and duties to
which CCG agreed in the MP Agreement to operate in the ERCOT Region (Texas RE
March 27 Response). In addition, Texas RE stated that PRL should also remain
concurrently registered for the GOP function in order to avoid a reliability gap.

Texas RE did not provide an independent analysis of the redacted Tolling Agreement,
which was provided to Texas RE and NERC after Texas RE’s March 7 assessment had
been submitled 10 NERC.

On May 5, 2008, the NERC Board of Trustees Compliance Committee considered the
appeals filed by PRL and CCG, Texas RE’s Assessments and PRL’s and CCG’s
Responses, in accordance with the provisions of Rule 501 of NERC's Rules of
Procedre.

Statement of Facts

Texas RE states that it registered PRL and CCG for the functions of GOP within its
footprint on the basis of section 215 of the Federal Power Act (16 U.S.C. §8240), the
Commission’s regulations at 18 C.F.R. Section 39.2(c), Rule 501.1 of NERC’s Rules of
Procedure, NERC’s Statement of Compliance Regisiry Criteria (Rev. 4.0), Sections 1, I,
and 111, and the Reliability Functional Model—Version 3, as well as the contracts signed
by CCG and PRL, applicable Reliability Standards and Order No. 693.*7 According to

* See generally Texas RE October Assessment and 1exas RE March 7 Assessment.
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I

IR

Texas RE, PRL and CCG each point to the other as responsible for performing certain of
the requirements under the GOP Reliability Standards. To avoid a reliability gap, Texas

RE determined it was appropriate, under Commission precedent, to concurrently register
both entities in light of the fact that PRL and CCG have been unable to reach a JRO that

delineates the compliance obligations of cach entity with respect to the Project.’

Section Il of the Statement of Compliance Registry Criteria (Rev. 4.0) defines a GOP as
“ftfhe entity that operates generating unit{s) and performs the functions of supplying
energy and interconnected operations services.”

The provisions in the Statement of Compliance Registry Criteria (Rev. 4.0) that apply to
this case are section [Tf.c.] “Individual generating unit >20 MV A (gross nameplate
rating) and is directly connected to the bulk power system”™ and section I1l.c.4 “Any
generator, regardless of size, that is material 1o the reliability of the bulk power system.”
An exclusion to these criteria provides, in relevant part. that:

A generator owner/operator will not be registered based on these criteria if
responsibilities for compliance with approved NERC reliability standards
or associated requirements including reporting have been transferred by
written agreement to another entity that has registered for the appropriate
function for the transterred responsibilities, such as a load-serving entity,
G&T cooperative or joint action agency as described in Sections 501 and
507 of the NERC Rules of Procedure.

The NERC Rules of Procedure sections 501.1.2.7.7 507.2% and 507.6” state that, with
respect to a Joint Registration Organization. the members must accept the reliability

¥ Mandatory Reliahility Standords for the Bulk-Power System. Order No. 693, 72 FR 16,416 (Apr. 4, 2007),
FERC Stats. & Regs. 731,242 (2007} at PP 103, 107, 143-145.

*1d atP 103.

" Rules of Procedure 501.1.2.7 states: “(a) A generation or transmission cooperative, a joint-action agency
or another organization (a Joint Registration Organization or JRQ) may be registered, in lieu of each of the
JRO’s members or refated entities being registering individually, by the JRO accepting the refiabitity
functions identified in Section 1.1 above, or (b) a JRO and its members or related entities may enter into a
written agreement as to which of them will be responsible for one or more reliability standards applicable
to a particular function and/or for one or more requirements within particular reliability standards
applicable to a particular function and/or for one or more requirements within particular reliability
standards, in either case in accordance with the provisions specitied in Section 507 (each of (a) and (b), a
“joint registration™).”

* Rules of Pracedure 507.2 states: “Joint registration pursuant to written agreement. Where a JRO and
any of its members or related entities agree, in writing, upon a division of compliance responsibility among
them for one or more reliability standard(s) applicable to a particular function, and/or for one or more
requirements within particular reliability standard(s), both the JRO and such member(s) or related entit(ies)
shall register as an organization responsible for that function. The JRO and its member(s) or related
entit(ies) must have a written agreement that clearly specifies their respective responsibilities, which shall
be submitted as part of the joint registration. Neither NERC nor the regional entity shail be parties to any
such agreement between a JRO and its member or related entit(ies), nor shail NERC or the regional entity
have responsibility for reviewing or approving any such agreement, other than to verify that the agreement
provides for an allocation or assignment of responsibilities consistent with the joint registration,”
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functions they will be responsible for, that the agreement must clearly specify the parties”
responsibitities, and that annually the JRO shall provide to the Regional Entity a list that
identifics the members or related entities and the functions for which the JRO has
registered on behalf of the members.

PRL’s Appeal

PRL claims sole and concurrent registration of PRL as the GOP for the Project is
iappropriate, because PRL is unable to independently perform certain tasks required for
compliance that arise under a significant subset of the GOP Reliability Standards. PRI
asserts that, in the January 2007 Tolling Agreement, CCG assumed significant
contractual and practical control of operations of the Facility.'® PRI states that CCG,
under the terms of the Tolling Agreement. ““exercises complete contractual control” of
the {PRL generating facilities in Howard County, Texas], purchases and sees to the
delivery of all fuel consumed at the plant, and “exclusively handles™ the relationships
relating to the facilities in the provision of power.™"!

In addition. PRL asserts that CCG as PRI.’s QSE is responsible for communications with
the ERCOT IS0, which is the sole TOP. BA and RC in the Texas RE Region. PRL states
that, while its staff is physically located at the Project, CCG has sole control and
authority for dispatching the Facility from a remote location.'* In support of its
arguments that CCG is the appropriate GOP for the facihity, PRL listed what 1t called
“key examplies of erifical tasks included in the GOP requirements that PRL is either
unable to or lacks authority to pe:rforr*n.”]3 According to PRL, these include:

¢ Generator Operator shall have communications (voice and data
links) with appropriate Reliability Coordinators, Balancing
Authorities, and Transmission Operators. Such communications
shall be staffed and available for addressing a real-time emergency
condition. As the Q8E for PRL, {CCG]} is providing this service and
facilitates all communications.

s Generator Operators shall comply with Reliability Coordinator

? Rules of Procedurce 507.6 states: *Annually following submission of a joint registration, the JRQ shall
provide the regional entity with a list, in a form specified by the regional entity, that identifies the members
or related entities and the functions for which the JRO has registered on behalf of such members or rejated
entities and for which the JRO assumes compliance responsibility. Additionally, a JRO shall provide a
revised list of compliance responsibilities to the regional entity ach time the JRO accepts additional
compliance responsibilities for a member or related entity or for a new member or related entity and each
time that any compliance reliability reverts from the JRO to a member or related entity. The regional entity
shall promptly notify NERC of each such revision.”

' PRL Appeal at 2.

"' Texas RE October Assessment at 4 (citing PRL/CEG July 13, 2007 Letter in response to CCG Appeal at
1).
" PRL Appeal at 3.
P
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I

directives uniess such actions would violate safety, equipment, or
regulatory or statutory requirements. CCG facilitates the
communication of Reliability Coordinator directives to PRL.

e Generator Operator shall provide information required for system
studies, such as critical facility status, load, generation, operating
reserve projections, and known Interchange Transactions. This
information shall be available by 1200 Central Standard Time for
the Fastern Interconnection and 1200 Pacific Standard Time for
the Western Intereonnection. CCG facilitates transmittal of PRLs
plant availability and estimated capacity as required to the Reliability
Coordinator by 12:00 Central Standard Time.

o If a protective relay or equipment failure reduces system reliability,
the Generator Operator shall notify its Transmission Operator and
Host Balancing Authority. The Generator Operator shall take
corrective action as soon as possible, PRL provides CCG with all
notices regarding system reliability. and equipment outages
immediately upon occurrence.

¢ For a generator outage, the Generator Operator shall notify and
coardinate with the Transmission Operator. The Transmission
Operator shall notify the Reliability Coordinator and other affected
Transmission Operators, and coordinate the impact of removing
the Bulk Electric System facility. PRL notifies CCG of a scheduled
generator outage, and CCG has the right to approve or disapprove any
scheduled outage and coordinates the generator outage request with the
Transmission Operator, through direct communication with the
Balancing Authority, and communicate the agreed upon cutage
schedule back to PRI..

» At the request of the Balancing Authority or Transmission
Operator, a Generator Operator shall perform generating real and
reactive capability verification that shall include, ammong other
variables, weather, ambient air and water conditions, and fuel
quality and quantity, and provide the results to the Balancing
Authority or Transmission Operator operating personnel as
requested. CCG schedules all of theses tests, providing fuel and
generation schedules to PRL, so that PRL can conduct these tests on
behalf of CCG. Al test results are provided to CCG tor submittal to the
appropriate ERCOT entity.

* Each Generator Operator shall provide cutage information daily to
its Transmission Operator for scheduled generator outages planned
for the next day {any foreseen outage of a generator greater than 50
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MW). The Transmission Operator shall establish the outage
reporting requirements. PRL provides CCG both verbal and writicn
notification of all scheduied outages.

» Each Generator Operatoy shall inform its Host Balancing
Authority and the Transmission Operator of all generation
resources available for use. PRL provides CCG a daily schedule
detailing unit availabilitv. CCG returns the schedule to PRL indicating
how and when the facility should be dispatched, including generation
scheduled, ancillary services obligations, and shutdown times. When
the facility is in operation CCG is provided with control of the
Automatic Generation Control System which allows CCG to directly
control the megawatt output of the PRL fac:ilif{y.wi

In further support of its appeal, PRL states that the Tolling Agreement provides CCG
alone with the contractual authority to perform certain tasks critical to GOP
communications and reliability standards (:01’11pliance.’5 First, as a QSE, CCG provides
services which generally include all communications with third parties regarding the
capacity. outages, and scheduling of the facility.'® Second, with respect to Scheduling,
while PRI provides a daily schedule of the plant’s next day capabilities to CCG, CCG
returns the schedule for the following day setting forth the quantity of energy that PRL is
to deliver to CCG."7 CCG schedules the capacity with third parties. including the
transmission provider, pursuant to ERCOT rules.'® Third, while PRL must provide
written notice of planned outages for the year to CCG, PRL adjusts the schedule as
required by CCG if possible.'” CCG communicates the planned outage information to
third parties, and coordinates the planned outages with ERCOT.® Fourth, while PRL
provides notice and full details of force majeure events to CCG, CCG provides such
information to third paﬁies.m

PRL requests that NERC take into consideration that the Tolling Agreement was
developed and entered into prior o the implementation of the mandatory Reliability
Standards obligations and did not contemplate the resultant compliance costs and
responsibility.”* PRL states that it only receives a monthly fixed capacity payment from
CCG; however, CCG, as the seller of the Facility's output, should assume responsibility
for the costs of compliance with the reliability standards.”

" Id at 3-4.

" PRL Supplemental Appeal at 1.
e 1

7 1d at 2.

"84

" id

201

*d.

22 Jd

B 1d at 2-3.
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PRL objects to overlapping joint registration, because “NERC and TRE may hold either
or both PRL and [CCG} responsible for the actions and duties of the other party, thereby
exposing PRL and [CCG] to enforcement actions related to events solely in the control of
the other party.”** PR asscrts this is unfair and contrary to the existing contracts
between PRL and CCG.>

However, PRL states that it is in favor of entering into a joint registration agreement with
CCG. The joint registration agreement would have to clearly specify the division of
reliability standards compliance responsibility between the parties and would have 1o
limit cach party’s enforcement exposure 1o specific obligations assigned to each party.”
Additionally, PRI states that the execution of the agreement would be expressly
contingent upon the Texas RE’s agreement and understanding that the parties will be
individually 1idbk for compliance only with those requirements designated to the
individual party.”” PRL includes a proposed Schedule 1 setting forth a division of
responsibilities tor consideration as part of a JRO. 2

CCG’s Appeal

CCG objects both to sole registration and co-registration of CCG as a GOP with respect
to the Project on the grounds that it does not own, operate or control generation facilities.
According to CCG, because it does not own or operate generation facilities in ERCOT
and does not have the ability or authority to operate generation facilities, CCG is unable
to comply with standards that apply to GOPs, * Rather, CCG asserts that “the generation
facilities perform the majority of the functions outlined in the NERC Standards
applicable to GOPs. »30

However, CCG recognizes that, as PRL"s QSE, it has assumed certain commumcatxons
service obligations on PRL.’s behalf with respect to activities in the ERCOT lxegwn
However, CCG asserts that the Tolling Agreement obligates PRL to act as the sole GOP.
CCG asserts that its unwillingness to enter a JRO 1s not unreasonable and that it would be
willing to enter into an amendment that makes clear that PRL is the sole GOP stating
that:

While [CCG] does not believe that an amendment to the Tolling
Agreement is required for PRL to rely on the communications services
[CCG] provides as QSE to enswe performance of PRL’s GOP

* PRL Appeal at 4.

* Jd at4-5.

*d at2. 5.

Tid at 2.

# PRL Suppiemental Appeal at 3.

? See, e.g., CCG June 14, 2007 Supplemental Appeat at 1, 3. CCG October Response at 2, 5.

U CCG Appeal at 1.

"TCCG admits that it provides certain communication services to two unaffiliated generation facilities in
the region. CCG Appeal at 1. See also CCG Supplemental Appeal at 3,
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responsibilities, JCCG] is amenable to negotiating an amendment to the
Tolling Agreement to clarify that it would provide communication
facilitation services to PRL to support PRL’s registration as sole GOP.
This is an approach that {CCG] has successfully implemented with other
tolling parties that elect to have a single entity provide communications
support services for both market operations and GOP responsibilities.
However, to date, PRI. and [CCGY have heen unable to negotiate such an
amendment due largely to PRLs insistence that |CCGJ agree to be a joint
GOP and take on responsibility for the [] 21 GOP Reliability Standards
identified in the TRI: Table simply because certain sub-tasks of those
Requirements have a conumunications facet.”

CCG also objects to its registration as a GOP stating that, in other Regions such as
Reliability First and Northeast Power Coordinating Council, CCG pertorms similar
communications services for selected generators but it has not been registered as a
GOP.» Thus. CCG asserts that there is an inconsistency in registration among the
Regions.

CCG further asserts that, in any event, it does not meet the criteria of the NERC
Functional Model for GOP. CCG identifies the GOP tasks as: (1) Formulate daily
generation plan; (2) Report operating and availability status of units and related
equipment, such as automatic voltage regulators; (3} Develop annual maintenance plan
for generating units and perform the day-to-day generator maintenance; (4) Operate
generators to provide real and reactive power or reliability-related services per contracts
or arrangements; and (5) Monitor the status of generator plant protective relaying systems
and transmission line protective relaying systems on the transmission lines connecting the
generation plant to the transmisstion system.

CCG explains that:

The GOP definition and tasks clearly apply to the entity that physically
operates a generation facility (“Physical Operator™) and do not apply to an
entity which has entered into a contract to purchase the output of and/or
request the scheduling of the generation facility (the “Power Purchaser™).
Below is a further illustration of the distinction between the Physical
Operator and CCG, as Power Purchaser, with respect to those facilities in
FRCOT for which CCG is a Level 3 or 4 QSE, related to each of the tasks
listed in the NERC Functional Modei.

1. Formulate daily generation plan: CCG has no authority or ability to
formulate the daily generation plan and does not formulate such a

* CCG March Response to TRE's March 7 Response at 22-23 n.58.
CCG Appeal at 2. CCG Supplemental Appeal at 1, 4. CCG October 19 Response at 29-30.
" CCG Supplementa) Appeal at 2.
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plan. The Physical Operator determines the daily availability of
the generation resource and in turn communicates that availability
to Power Purchaser. Power Purchaser then relays this availability
to the ERCOT Independent System Operator (“ERCOT 1SO™)
through the ERCOT ISO’s Resource Plan interface on behalf of the
Physical Operator.

X

Report operating and availability status of units and related
equipment, such as automatic voltage regufators: CCG has no
ability to determine the operating and availability status of units or
related equipment. such as automatic voltage regulators. Only the
Physical Operator has the ability to make such a determination.
The Physical Operator will notify the Power Purchaser with
respect to certain equipment and control status changes as they
apply to the generation resource and. the Power Purchaser may
relay such information to the ERCOT ISO or applicable
transmission provider.

W)

Develop annual maintenance plan for generating units and perform
the day-to-day generator maintenance: CCG has no authority or
ability to develop an annual maintenance plan for generation
resources or to perform day-to-day generation maintenance. The
Physical Operator develops the annual maintenance plan for the
generation resource with respect to scheduling, cost, equipment,
and manpower, taking into accounf, among other things, its
contractual obligations with respect to outage schedules. The
Physical Operator also maintains and manages the daily operation
of the generation resource. The Power Purchase relays the annual
maintenance plan, on behalf of the Physical Operator, in
accordance with the Physical Operator’s plan. using the ERCOT
ISO’s Outage Scheduler.

4., Operate  generators to  provide real and reactive power or
reliability-related services per contracts or arrangements: CCG has
no authority or ability to operate generation facilities to provide
real and reactive power. The Physical Operator solely maintains
and manages the daily operation and providing real and reactive
power. The Power Purchaser has the ability to request that the
Physical Operator schedule energy and ancillary services to the
extent permitted under the parties” power sales agreement and the
Physical Operator then notifies the Power Purchaser whether the
Physical Operator will operate the plant to meet those schedules.
However, these contractual arrangements do not convey to the
Power Purchaser any authority or ability to operate the generation
facilities.
Page 10 Board of Trustees Compliance Committee
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5. Monitor the status of generation plant protective relaying systenis
and transmission line protective relying systems on the
transmission lines connecting the generation plant to the
transmission system: CCG has no ability or authority to monitor
the status of protective systems. The Physical Operator solely
maintains and manages the operation associated with running the
generation resource.”

In its October 19, 2007 response to Texas RE’s assessment, CCG contends that Texas
RE’s recommendation to register CCG as a GOP rested on two “fundamentally flawed”
determinations.” First. CCG asserts that Texas RE erred in concluding that, although
CCG does not own or physically operate the Project and does not directly perform
reliability tasks, CCG has complete contractual control over the Project and has authority
to compel PRL to take actions necessary to ensure compliance with the GOP Reliability
Standards under the Tolling 1¢\greem1ent.37 CCG states that. under the Tolling Agreement,
PRL “operate[s] and maintain[s]” the Project and such responsibility requires PRL to
ensure that the Project is operated and maintained in accordance with prudent industry
practice, which CCG asserts includes, among other things, compliance with reliability
standards applicable in BRCOT.*® Second, CCG states that Texas RE improperly
adopted a blanket rule that a Level 4 QSE under the ERCOT Protocols is a GOP for
purposes of compliance with NERC Reliability Standards.™

With respect to GOP Reliability Standards that require specific operation of the Project.
CCG claims that it cannot comply with these requirements because it lacks control and
the ahility to perform or to compel PRL to perform such requirements.” With respect to
GOP Reliability Standards that require communication of information to responsible
entities, CCG states it should not be held accountable to have knowledge of information
about the generation facility and its related equipment nor can it compel PRL to provide
necessary information.*! While recognizing there is overlap in the communications
relative to the Project as a QSE and the GOP Reliability Standards, CCG asserts it has not
assumed contractual liability as a GOP.* CCG states that, in any event, while it
communicates information to ERCOT ISO and other entities, PRI, must provide such
information to CCG in the first instance.™ With respect to GOP Reliability Standards
that require development of procedures for or coordination of operation of generation
facility or related equipment with others, CCG states that it has no authority or ability to
independently obtain information on the Project and related equipment that would be

¥ CCG Supplemental Appeal at 2-3.
* CCG October Response at 2.

T id at2-3.

® Jd at 7.

M 1d at 4.

O J1d at 25-27.

U 1d at 27-28,

2 1d at 24,27,

" 1d at 28,
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necessary to establish procedures and coordimate changes in {acilities, nor does it have the
ability or authority to compe! PRL to do s0."

In its March 25 response to Texas RE’s March 7 submittal pursuant to the remand, CCG
recognizes that it may be performing communications tds]\‘a that PRL may rely upon to

ensure PRL’s compliance with GOP Reliability Standar ds.” However, CCG continues to
object to the involuntary joint or co-registration of PR[ and CCG as GOPs for the Project
as unfounded and contrary to FERC requirements.*® CCG maintain that CCG’s ability to
perform certain limited communications services on behaif of PRL does not equate to a
transter of GOP responsibility. 7 CCG argues that FERC policy does not pe1m1t
registration decisions that are inconsistent with contractual 1equnement&. ¥ CCG states
that, under the Tolling Agreement and MP Agreement, PRL retains responsibility for
GOP Reliability Standards.™ (G points to contractual provisions in the Tolling
Agreement which CCG asserts make clear that PRL should be registered as the sole
GOP. CCG also claims that the MP Agreement also does not transfer GOP
16§p0nsibiliti&5 from PRI to CCG.”' CCG wntcndb that PRL’s (rue motive is that it does
not want to incur costs associated with compliance.™

According to CCG, ;here will be no gap in reliability if CCG is not co-registered as a
GOP for the Project® and TRE has not demonstrated that a gap will occur if CCG is not
registered as a GOP.* To the contrary, CCG states that Texas RE’s assessments support
a finding that CCG should not be registered as a GOP.”

Texas RE’s Assessments

With respect to CCG’s appeal, Texas RE included three attachments as part of its
analysis of whether CCG should be registered as a GOP. These include: Attachment |
that outlines the rules and standards supporting its determination that CCG be registered
as a GOP; Attachment 2 that provides a tabular comparison of the GO tasks under the
NERC model correlated with the responsible entity, ERCOT practice, and quotations
from relevant ERCOT protocols and operating guides; and Attachment 3 that provides a
tabular comparison of the GOP functional relationship under the NERC model correlated
with the designated responsible entity type, the ERCOT practice and quotations from
relevant ERCOT protocols and operating guides.

* fd at 28-29.

** CCG March 235 Response at n.56.
14 ar 19-20.

T rd at 7-9, 2022,

B 1l at 9411,

Y rd at 9.

Mg at 11-12. See also id. at 13-14,
Y 1d at 16.

1d. at 15,

M id at 16-17.

> Id. at 18-19.

3 1d at 17-18.
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According to Texas RE, the NERC Reliability Functional Model Version 3 identifies the
characteristics that confirm CCG is a GOP.”® The Functional Model recognizes that
physical Generator Operator may designate a separate organization to perform the
Generator Operator service.”” Texas RE states that this is what a Resource does in
contracting with a Level 3 or 4 QSE.”® As to arguments that CCG does not physically
“operate” the tacility, Texas RE finds that CCG does “operate™ the facility through its
contracting and communication roles.”

While recognizing that there is not a 100% match, Texas RE finds that a Level 3 or 4
QSE is the best entity to be named a GOP in ERCOT, because there is a close match of
tasks performed by a QSE and a GOP.*” Texas RE acknowledges that CCG may need to
rely on information from PRL; however, only CCG is responsible in the ERCOT system
as QSE for obtaining, maintaining and transmitting the requisite information to
ERCOT.” Indeed, this is precisely the type of obligation CCG has assumed under the
Tolling Agreement. Texas RE responds to some examples proffered by CCG as to why it
cannot be the GOP; however, Texas RE refutes each one ﬁnding that CCG as a QSE
must perform the given task or is vested with authority to require the RL,bOLll ce to demand
that PRL operate or provide information in accordance with its agreements. 6

On March 7, 2008, Texas RE submitted a further assessment in response (o the PRL
appeal and subscquent submittals of CCG. Texas R recommended consolidation of the
appeals and a finding that concurrent registration of PRI and CCG were appropriate to
avoid a gap in reliability, While Texas RE expresses support for the development of a
JRO to resolve the disputes, it acknowledges that the parties are at an impasse. Texas RE
further notes that neither Texas RE nor NERC has the ability to direct an entity to enter
into an agreement or a JRO to assume obligations on behalf of another, nor does the
NERC Statement of Compliance Registry Criteria (Rev. 4.0} allow NERC or Texas RE to
do so. Indeed. as Texas RE notes, in Order No. 693, the Commission declined to do so.”

Based on the representations of PRL and CCG regarding the parties” rights and
responsibilities under the Tolling Agreement (which Texas RE did not have), Texas RE
determined that concurrent registration of PRL and CCG was warranted. While PRL and
CCG subsequently sent the Tolling Agreement to Texas RE, Texas RE did not perform
an independent analysis of the contractual terims and conditions. Texas RE however did
have copies of the MP Agreements executed by the parties, which also govern the
parties” relationship to one another and to the ERCOT ISO. Texas RE asserted that,
while “neither [CCG] nor PRL has every single obligation of a GOP, each is responsible

% Texas RE October Assessment at 7.

S0 1!

“d a 10-12.

SUpd ar 14,

I at 13-15.

% See Order No. 693 at P 107.
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for essential elements of the GOP function.”™ In support, Texas RE relied on
Commiission precedent regarding concurrent or joint registration,”

Texas RE did not find compelling CCG’s claims that its QS activities under the ERCOT
Protocols were unrelated to or exclusive of obhigations under NERC’s rules. According
to Texas RIE:

[Elligibility for registration for a NERC function simply follows an
entily’s actual performance of tasks and acceptance of responsibilities that
are within the scope of the function. Here, the tasks and responsibilities
[CCG] accepted willingly under the MP Agreement and ERCOT Protocols
correspond substantially with the obligations of a GOP under the
Functional Model and NERC Standards.

[CCG] asks NERC to turn a blind eye to the duties it has undertaken
contractually (including its agreement to comply with ERCOT Protocols)
when evaluating it under the NERC Functional Model, claiming that these
contractual obligations are unrelated to or exclusive of the obligations
placed upon it under NERC Rules. In fact, [CCG™s] distinctions are
beside the point. The fact that [CCG'] activities will also be performed by
the ERCOT Protocols is no reason to exclude them from consideration in
the NERC registration process.®

Because both PRL and CCG claim that they have significant limitations to perform
certain of the GOP reliability standard requirements. Texas RE states that it is appropriate
to establish concurrent registration to prevent a gap in coverage of all requirements of all
applicable Reliability Standards.®” Texas RI states that there does not appear to be a
dispute that between PRL and CC(G all requirements of all applicable Reliability
Standards are met. Indeed, without the coordinated activities of PRL and CCG, the GOP
function could not be performed.®® Because the assignments between the parties are
soverned by the MP Agreement and the Tolling Agreement, there is no concern of an
overlap in responsibility or “two sets of hands on the wheel.”™

With respect to CCG’s Regional inconsistency arguments, Texas RE finds that CCG has
failed to explain why CCG (the only market participant that can perform certain tasks)
should not be held accountable in the ERCOT Region.

As to PRL’s claims that it should not be solely or concurrently registered, Texas RE notes
that there are many tasks that PRI does not deny performing. Therefore, it would be

™ Texas RE March 7 Assessment at 4.

% 14, at 5-6, 18-20, 29 (citing Order No. 693 at PP 103, [07. 143-i45).
“rd at 5.

ST rd at 10-12.

“1d at 13.

“Id a1,
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mappropriate to remove it from registration. While recognizing that soie registration of
PRL may not be appropriate, Texas RE [inds this is not a basis for removing PRL from
concurrent registration,

In response to PRL's preference that a JRO be developed, Texas RE explains that it Jacks
authority to require parties to enter into an involuntary J RO

In Afttachment A to its March 7 Assessment, Texas RE identifies areas of responsibilities
under the NERC Functional Model and the ERCOT Protocols,

Analysis

The NERC Board of Trustees Compliance Committee has reviewed the CCG Appeal and
CCG Supplemental Appeal. the PRL Appeal and PRL Supplemental Appeal, Texas RE's
October 19 and March 7 Assessments, the CCG and PRL Responses to the Texas RE
Assessments and Texas RE"s March 27 Response.

Because the PRL and CCG appeals are so closely intertwined, the NERC Board of
Trustees Compliance Committee has determined that consolidation of the appeals is
appropriate and necessary to resolve the issues in dispute. As an initial matter, the parties
were unable to reach a voluntary JRO that would have resolved the registration disputes.
The NERC Board of Trustees Compliance Comimittee agrees with Texas R and CCG
that it lacks the authority to require the parties to enter into an involuntary JRO or to
direct an entity to enter into an agreement to assume obligations on behalf of another, In
Order No. 693, the Commission certainly declined to do s0.”* Nonetheless, the NERC
Board of Trustees Compliance Commiittee is vested with authority to review the appeals
and supporting materials to determine the respective rights and responsibilities of the
parties with respect to registration for compliance with NERC Reliability Standards.

Curiously, both PR and CCG claim that the Tolling Agreement — to which each points
in support of arguments that the other assumed the responsibilities for the GOP
Reliability Standards - was developed and executed prior (o the implementation of
NERC's mandatory and enforceable Reliability Standards and each argues that it should
not be held accountable for the costs of compliance (or non-compliance) with the GOP
Reliability Standards. The NERC Board of Trustees Compliance Commiittee notes that,
in fact, the Tolling Agreement was executed on January 11, 2007, well after the
enactment of the Energy Policy Act of 2005, which set in motion the current state in the
electric industry. Subsequently, on July 20, 2006, but prior to the execution of the
Tolling Agreement, the Commission issued its ERQ Certification Order, in which it
approved NERC as the ERO and approved NERC’s proposed Reliability Standard
Development Process and Enforcement program, among other things. Also prior to
execution of the Tolling Agreement, on October 20, 2000, the Commission issued a

*Id at 43-44.
' Id, at 44,
™ Order No. 693 at P 107.
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Notice of Proposed Rulemaking on Mandatory Reliability Standards for the Bulk Power
Systen, a number of which were approved and are in effect now,

Therefore, the NERC Board of Trustees Compliance Committee does not find persuasive
the arguments, implicit or explicit, advanced by PRI and CCG that it could not be
foreseen that the Tolling Agreement should address each entity’s compliance
responstbitities with respect to NERC"s imminent mandatory and cnforceahle Reliability
Standards. To the contrary, the NERC Board of Trustees Compliance Committee finds
the opposite is true and that, in fact, the Tolling Agreement does address the parties’
respective obligations.

As an initial matter, the regulatory framework in ERCOT is unique. A Resource, such as
PRL. must contract with a QSE to engage in communications with the ERCOT SO (the
sole BA, RC and TOP in the Texas RE footprint), except in the event of certain
emergency conditions. In the instant case. PRL has contracted with CCG to be its QSE,
and CCG has voluntarily assumed the obligation to perform certain communications
services and other activities for PRI, CCG does not dispute that certain of these
communications services performed by CCG overlap or closely track what is required
under the NERC GOP Reliability Standards nor does it dispute that PRL is relying upon
it to perform these requirements under the NERC GOP Reliability Standards. Rather,
CCQG asserts that while it assumed the responsibility for such services under the ERCOT
Protocols it did not do so under the NERC Reliability Standards. CCG offers to support
an amendment to the Tolling Agreement to make clear that PRI. is the sole GOP and
alone 1s responsible for compliance and entorcement actions arising with respect to the
GOP Reliability Standards. Yet, CCG does not dispute that it is performing the
communications services that are required under the NERC GOP Reliability Standards,
nor can it because as the QSE, CCG is the only entity that can communicate with the BA,
RC and TOP with respect to PRI.’s facility, in the absence of certain emergency
conditions.

With respect to operational matters, the NERC Board of Trustees Compliance Committee
tinds that both PRL and CCG have assumed obligations that require each of them to
comply with GOP Reliability Standards. As the excerpts from the PRL and CCG
pleadings make clear, while PRL physically operates the facility, it does so pursuant to
directives of CCG.

[BEGIN CONFIDENTIAL INFORMATION

73
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For the reasons noted above, the NERC Board of Trustees Compliance Committee finds
that the MP Agrecment and the Tolling Agreement do clearly delineate the
responsibilitics and tasks performed by the parties. The point of the NERC Statement of
Compliance Registry Criteria (Rev. 4.0) is to ensure that parties responsible for
compliance with the Reliability Standards are registered and that no gaps exist. Because
PRL and CCG both assume responsibility for activities falling under the Reliability
Standards that are applicable to GOP, it is appropriate that they both be registered.
Otherwise, a gap in reliability of the bulk power system will occur.

This is consistent with the Commission’s pronouncemenis in Order No. 693 as to the
applicable procedures in the event that parties refuse to enter a JRO or joint registration:

[Elach “central” organization should be able to register as being
responsible for compliance for itself and collectively on behalf of its
members. Fach member within a central organization may separately
register to be accountable for a particular reliability function defined by
the standards. Under NERC s proposdl, if the ceniral organization and u
member organization cannot agree that one organization or the other is
responsible, or if the parties agree that the responsibilities for a particular
reliahility function should he split, then NERC would register both entities
concurrently,  NERC and the Regional FEntities will then have the
aunthority o find either organization or both accountable for a vivlaiion of
o Reliability Stundard, based on the facts of the case and the
circumstances surrounding the violation. 7

The NERC Board of Trustees Compliance Committtee finds that there is sufficient clarity
between the parties’ responsibilities as set forth in the MP Agreement and the Tolling
Agreement so that the concurrent registration does not résult in an unintended
redundancy or a gap within a function.

With respect to another functional entity, the Commission had occasion to consider the
issue of joint registration. As the Comunission held:

™ Order No. 693 at P 103 (emphasis added) (describing NERC’s procedures) and P 107 (finding these
procedures to be “reasonable™).

Page 17 Board of Trustees Compliance Committee
Public Version of Decision on Appeal of Compliance Registry Determination

RAD70005 - Constellation Energy Commaodities Group, Inc. (CCG)

RAOB0001 — Power Resources, Ltd. (PRL)



20080711- 5153 FERC PDF (Unofficial) 7/11/2008 4:18:05 PM

NERC

NORTH AMERICAN ELECTRIC
RELIABILITY CORPORATION

. . " . s
N R A R RS

The intent was to allow flexibility in identifying the actual user, owner or
operator of the Bulk-Power System that would be responsible for
complying with the Requirements in the Reliability Standards. One
approach would be that the RTO, ISO or other pooled resource registers as
the transmission operator pursuant to the NERC compliance registry
process and, while retaining ultimate responsibility. assigns specific tasks
to be performed by what are sometimes called local control centers or
other relevant organizations. Alternatively. the local control center
operators could register together with the RTO, ISO or poeled resources as
transmission operators clearly delineating their specific responsibilities
with regard to the Requirements of particular Reliability Standards. Such
joint registration must assure that there is no overlap between the
decisionmaking and implementation functions, L.¢.. that there are not two
sets of hands on the wheel. Again, our intent is to ensure that there is
neither redundancy nor gap in responstbility for compliance with the
Requirements of a Reliability Standard, while allowing entities flexibility
to determine how best Lo accomplish this goal.

Consistent with our above explanation. we agree with NPCC that
there is a difference between being assigned to perform a task and being
responsible for completing the task., The organization that registers with
NERC to perform a function will be the responsible entity and. while it
may delegate the performance of that task to another, it may not delegate
its responsibility for ensuring the task is completed.”

With respect to CCG’s claims of inconsistency among the Regions, the NERC Board of
Trustees Compliance Committee finds these are unfounded. CCG has failed to
demonstrate that other Regions have a regulatory framework similar to ERCOT in which
a QSE must act on behalf of a Resource. CCG also asserts that it has entered into
different contractual arrangements with other parties as to who is the GOP. This suggests
that there may be a reasonable basis for an otherwise perceived inconsistency.

As to due process, the NERC Board of Trustees Compliance Committee finds that CCG
has had the opportunity to supplement. and has taken {ull advantage of supplementing,
the record and to respond to pleadings submitted as to the pending PRL and CCG
appeals, Thus, arguments that there has not been due process fall flat.

Conclusion

The NERC Board of Trustees Compliance Committee finds that both PRL and CCG are
properly included on NERC’s Compliance Registry as a GOP. Accordingly, the NERC
Board of Trustees Compliance Committee denies PRL’s appeal filed on February 1,
2008. PRL has the right to file an appeal of this ruling with the Federal Energy

" 1d at PP 143-144.
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Regulatory Commission, in accordance with 18 C.F.R. Part 385, within 21 days of the
issuance of this decision, as specified in Rule 501.1.3.4 of NERC’s Rules of Procedure.

In addition, the NERC Board of Trusiees Compliance Committee denies CCG s appeal
filed on May 4, 2007. CCG has the right to file an appeal of this ruling with the Federal
Energy Regulatory Commission, in accordance with 18 C.F R. Part 385, within 21 days
of the issuance of this decision. as specified in Rule 501.1.3.4 of NERC’s Rules of
Procedure.

By the Board of Trustees Compliance Committee
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DICKSTEINSHAPIRO e

1825 Eye Street NW | Washington, DC 20006-5403
el (202) 420-2200 | #ax (202) 420-2201 | dicksteinshapiro.com

June 2, 2008

NERC Board of Trustees Compliance Committee (“BOTCC™)
Rebecca J. Michael

1120 G Street, NW

Suite 990

Washington, DC 20005-3801

Re:  Constellation Energy Commodities Group, Inc., RAO70005; Power Resources, Ltd,
RAOQO80001; Request for Extension of Appeal Period

Dear Ms. Michael and BOTCC:;

On May 22, 2008, the BOTCC issued a decision regarding the Generator Operator
(“GOP”) registrations of Constellation Energy Commodities Group, Inc. (“Constellation™) and
Power Resources, Ltd. (“PRL” and collectively with Constellation, the “Parties™) with respect to
PRL’s generation facility located in Howard County, Texas in the referenced proceedings (“May
22 Decision™). As set forth in Rule 501.1.3.4 of NERC’s Rules of Procedure, Parties have 21
days to appeal the May 22 Decision to the Federal Energy Regulatory Commission (*FERC” or
“Commission”), making appeals due no later than June 12, 2008.

After the issuance of the May 22 Decision, Constellation approached PRL in an effort to
settle outstanding issues regarding their respective GOP registrations.  Since that time, the
Parties have exchanged initial settlement options and are engaged in good faith negotiations in
the hopes of reaching a settlement. Constellation believes that a settlement would be the best
and most efficient resolution to the issues in the referenced proceedings, and that settlement
could eliminate the need to pursue an appeal of the May 22 Decision at FERC. However,
Constellation needs additional time to determine if settlement is possible.

Therefore, given the continued good faith negotiations in an effort to reach a settlement,
Constellation requests that the BOTCC grant a 30-day extension of the time period set forth in
Rule 50%1.1.3.4, and allow appeals of the May 22 Decision to be due by July 11, 2008, if
necessary. Constellation has been authorized by PRL to advise the BOTCC that PRL does not
oppose this request for extension of time.

Constellation requests that the BOTCC provide Constellation with a decision on this
request for extension by June 4, 2008, so that there is sufficient time 10 prepare necessary appeals
in time to file by June 12, 2008, if the extension request is denied.

Respectfully submitted,

<

Deborah A. Carpentier
Attorney for
cc: David W. Hilt Constellation Energy Commodities Group, Inc.

Washingtor, DC | New York, NY | Los Angeles, CA DSMDB- 244943301
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NEIRC
Craig P. Lawrence

: Manager of Organization
NORTH AMERICAN ELECTRIC Registration and Certification
RELIABILITY CORPORATION

June 6, 2008

Deborah A. Carpenticr

Dickstein Shapiro LLP

1825 Eye Street NW

Washington, DC 20006
CarpentierD@dicksteinshapiro.com

Gary D. Bachman
1050 Thomas Jefferson St. N.W.
Washington, D.C. 20007-3877

gdb@vnf.com

RE: Response to Request to Extend Deadline for Filing an Appeal with FERC
Dear Ms. Carpentter and Mr. Bachman:

The North American Electric Reliability Corporation Board of Trustees Compliance Committce
(NERC BOTCC) has considered your June 22, 2008 “Request for Extension of Appeal Period.”
In the absence of an extension, your appeal to the Federal Energy Regulatory Commission
(FERC) regarding the May 22, 2008 NERC BOTCC decision would be due on Junc 12, 2008.

Upon consideration of your request and your representation that Constellation Energy
Commodities Group, Inc. and Power Resources, Ltd. are engaged in negotiations in effort to
resolve the appeals, your request is granted; conditioned, however, on the requirement that you
provide e-mail updates to NERC at Craig.Lawrence{@nerc.nct on June 22, 2008, July 2, 2008
and July 11, 2008, regarding the status of your ncgotiations.

Additionally, to cnsure there is no confusion with respect to Constellation’s and PRL’s rights and
responsibilities during the pendency of your appeals, this letter confirms that Constellation and
PRL will rcmain on the NERC Compliance Registry and will be responsible for compliance with
the approved reliability standards during the pendency of the appeal for the functions for which
they are registered.

Once the appeals process is concluded, if it is determined that an organization should not be
included in the NERC Compliance Registry, it would not be subject to penalties or sanctions for
violations that occurred during the pendency of the appcal. If it is determined that the
organization should remain in the NERC Compliance Registry, such organization would be
subjcct to applicable penalties or sanctions for any Reliability Standard violations.

116-390 Village Blvd.
Princeton, NJ 08540
609.452.8060 | www.nerc.com
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Constellation Energy Commodities Group, Inc.
Power Resources, Ltd.
June 6, 2008

Accordingly, as noted above, because a registered entity is included in the NERC Compliance
Registry, even though it has filed an appeal of that registry, it is subject to the NERC’s and the
Regional Entities’ compliance and enforcement programs.

If you have any further questions, please let me know.,

Sincerely,

Craig P. Lawrence

CC: Larry Grimm, Texas Regional Entity
Mark Henry, Texas Regional Entity
Tony Shiekhi, Texas Regional Entity
Stephen A, Larsen, President, CE Texas Resources, LLC
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Attachment M
Tolling Agreement
(Commercial Terms Redacted)
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