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SUPREME COURT OF ALABAMA 
 

Ware v. Deutsche Bank National Trust, No. 1100822 [Waiver: Both failure to cite authority 

for a proposition critical to appellant’s argument and failure to raise an issue in the trial court 

are fatal to an appellant’s claims on appeal.] (Woodall, J., 4-0-1).   
 

Farr v. Gulf Agency, No. 1090073 [Statute of Limitations: Two-year statute of limitations for 

tort claim against insurer for failure to provide adequate coverage begins to run on the date the 

insured signs the application indicating coverage amount, not the date of the loss.  Accordingly, 

plaintiff’s tort claims were barred where suit was filed less than two years after loss but more 

than three and one-half years after submitting application.] (Parker, J., 4-0-1).   
 

McClung v. Green, No. 1100218 [Reformation of Deeds: Section 35-4-153 of the Alabama 

Code allows for the reformation of deeds where there has been a mutual mistake between the 

parties, but there must be some evidence that all parties shared the same intention at the time 

the deed was executed.] (Stuart, J., 5-0).   
 

Nationwide Mutual Insurance Co. v. J-Mar Machine & Pump, Inc., No. 1090685 

[Insurance: Insured’s policy was not revived by attempted payment of quarterly premiums when 

policy was validly cancelled by the insurer pursuant to the policy.] (Parker, J., 5-0).   
 

EB Investments, L.L.C. v. Pavilion Development, L.L.C., et al., Nos. 1091666 & 1091667 

[Certification of Order as Final Judgment: Where trial court’s order relating to party’s right of 

statutory redemption failed to finalize all claims and issues relating to the redemption process, 

the order was not appealable as final judgment.] (Stuart, J., 5-0).   
 

Bandy v. City of Birmingham, No. 1091412 [Municipal Ordinances: Birmingham City 

Ordinance No. 09-36 is consistent with the City Council’s statutory authority to change dates of 

general and run-off elections.] (Wise, J., 9-0).    
 

Ryals v. The Lathan Company, Inc., No. 1091673 [Subject Matter Jurisdiction: After default 

judgment has been entered, a plaintiff cannot amend its complaint to add additional parties 

because the trial court has been divested of subject matter jurisdiction.] (Bolin, J., 9-0-0).   
 

 

 

 

CASE SUMMARIES 
 

SUPREME COURT OF ALABAMA 
 

Ware v. Deutsche Bank National Trust, No. 1100822.  In May 2008, a notice was published in the 

Alabama Messenger providing a notice of a foreclosure sale for property owned by Monica Ware and her 

spouse.  In June 2008, a foreclosure deed was executed.  In August 2008, Deutsche Bank filed a complaint 

seeking the ejectment of Ware pursuant to § 6-6-280.  Ware filed an answer in June 2009, containing only 

a general denial and stating no affirmative defenses.  In July 2009, Deutsche Bank moved for summary 

judgment.  Ware sought additional time to respond and also filed an amended answer asserting 

counterclaims, but the Court struck this amended answer for containing claims outside the statute of 

limitations.  In January 2010, Ware filed a response to the motion for summary judgment arguing that the 

proper lender did not issue the notice of foreclosure and that the foreclosure violates the pooling and 

servicing agreement (“PSA”).  Despite these arguments, the trial court granted Deutsche Bank’s motion 

for summary judgment.  Ware appealed.  First, Ware contended that Deutsche Bank failed to carry its 

threshold burden, relying on certain provisions of the PSA and arguing that these provisions precluded the 

acquisition of the property.  Deutsche Bank countered by arguing that Ware did not have standing to 

invoke the provisions of the PSA because she was neither a party to the agreement nor a third party 

beneficiary.  Ware failed to address this issue directly, instead claiming without any authority that she 

could invoke the provisions of the PSA even if she was not a party thereto.  The Court held that this 

position was improper and that, when a party fails to cite any authority, the Court need not consider that 

argument.  Second, Ware argued that the wrong party, Option One, conducted the foreclosure sale in 

violation of the law.  However, the Court refused to consider this argument because Ware raised it for the 

first time on appeal.  The Court noted that it is well-settled law that it cannot reverse the judgment of the 

trial court based on an argument not made below and asserted for the first time on appeal.  Accordingly, 

because Ware could not demonstrate that the trustee failed to carry his burden, the Court affirmed the 

lower court’s grant of summary judgment.  

Click here for Opinion 

Farr v. Gulf Agency, No. 1090073.  In March 2004, Brady Farr submitted an application for coverage 

with Lexington Insurance Company requesting $300,000 of coverage against wind damage and $20,000 of 

contents coverage on a beach house.  The policy was underwritten by Gulf Agency, Inc. and issued to 

Farr.  In September 2004, the house was destroyed by Hurricane Ivan.  The insurance companies paid Farr 

the policy limits for damage to the structure but did not pay for the contents.  Farr filed suit in November 

2007, alleging breach of contract, bad faith failure to pay an insurance claim, and other tort claims based 

on the alleged failure to provide adequate coverage.  Farr submitted to the trial court an affidavit from his 

attorney contending that the policy was orally modified.  The trial court granted summary judgment in 

favor of the insurance companies on all claims, and Farr appealed.  The Alabama Supreme Court held that 

the tort claims were barred by the two-year statute of limitations because even if the coverage was not 

adequate as alleged, Farr was on notice of the tort causes of action when he signed his application for 

coverage of $300,000 approximately three and one-half years before filing suit.  The Court further held 

that the trial court did not err in striking the attorney’s affidavit because the affidavit was actually an 

attempt to amend the complaint only twelve days before the trial setting and without leave of court as 

required by Rule 15(a), Ala. R. Civ. P.  The Court therefore affirmed summary judgment with respect to 

the breach of contract claim for structural damage because there was no evidence that the policy limits 

were ever increased.  The Court reversed the trial court’s judgment with respect to the breach of contract 

claim for contents coverage because the evidence indicated that Farr suffered approximately $30,000 

damage to the contents, and Lexington failed to pay any of those benefits.  

Click here for Opinion 

McClung v. Green, No. 1100218.  In 1979, Elbert and Loretta Green, in the process of getting divorced, 

executed a separation agreement where they agreed to convey two parcels of land to their adult children, 

Virginia and Charles, as tenants in common, while reserving a life estate unto themselves.  That same day, 

Elbert and Loretta’s attorney prepared and recorded a deed conveying the property to Virginia and 

Charles, not as tenants in common, but as joint tenants with the right of survivorship.  None of the parties 

appear to have recognized the discrepancy between these two documents at the time.  Charles predeceased 

Virginia and was survived by a daughter, Bridget.  After Loretta died in 2007, Elbert and Bridget filed this 

action, seeking to reform the deed to reflect a conveyance to Charles and Virginia as tenants in common, 

which would cause Bridget to inherit Charles’ share of the property upon Elbert’s death.  Following a 

bench trial, the trial court entered a judgment to so reform the deed.  Virginia appealed.  On appeal, the 

Alabama Supreme Court first noted that § 35-4-153 allows for the reformation of deeds where there has 

been a mutual mistake between the parties, where the parties had agreed to the same terms and mistakenly 

assumed that those terms were properly expressed in the instrument.  The Court explained, however, that 

there must be some evidence in the record that both parties to the deed (here, Elbert and Loretta) shared 

the same intention at the time the deed was executed.  Although there was some evidence that Elbert 

intended for his children to take the property as tenants in common, there was no independent evidence 

that Loretta had the same intention.  To the contrary, the only evidence of Loretta’s intent offered at trial 

suggested that she had a different understanding of the deed.  Accordingly, the Alabama Supreme Court 

reversed the judgment of the trial court and remanded the case.  

Click here for Opinion 

Nationwide Mutual Insurance Co. v. J-Mar Machine & Pump, Inc., No. 1090685.  J-Mar had a 

commercial liability and property insurance policy with Nationwide.  The policy provided that Nationwide 

could cancel the policy for any reason by giving J-Mar 30 days notice.  The policy also provided that if 

Nationwide cancelled the policy it would refund premiums on a pro rata basis.  After an annual inspection 

revealed that J-Mar’s facility was being maintained in an unsafe state of disarray, Nationwide notified J-

Mar that it intended to cancel the policy.  J-Mar contacted its Nationwide agent about the cancellation, and 

the agent told J-Mar he would “take care of it.”  The agent later notified J-Mar, however, that Nationwide 

was unwilling to reinstate his policy.  J-Mar’s facility was then burglarized.  Thereafter, J-Mar attempted 

to pay the quarterly premium for the cancelled policy.  Nationwide refunded a third of the premium to J-

Mar, stating overpayment on a cancelled policy as the reason for the refund.  J-Mar then attempted to 

make a claim on its policy for the theft, and Nationwide denied that claim.  J-Mar sued Nationwide for 

breach of contract and bad faith failure to pay.  After a jury trial, the trial court entered a verdict for J-Mar 

and against Nationwide and denied Nationwide’s motion for judgment as a matter of law.  Nationwide 

appealed, and the Supreme Court reversed and rendered a judgment for Nationwide, holding that the 

undisputed evidence showed that Nationwide had cancelled J-Mar’s policy in accordance with the policy 

provisions and that J-Mar’s agent had notified J-Mar that Nationwide was unwilling to reinstate the policy.  

The Supreme Court also held that J-Mar’s argument that it reasonably expected coverage based on 

Nationwide’s acceptance of a portion of its premium payment was inapplicable because the doctrine of 

reasonable expectation was applicable only to the interpretation of ambiguous insurance contracts.  

Click here for Opinion 

EB Investments, L.L.C. v. Pavilion Development, L.L.C., et al., Nos. 1091666 & 1091667.  E.B. 

Investments, L.L.C. (“EB Investments”) and Pavilion Development, L.L.C. (“Pavilion”) filed separate 

appeals challenging certain provisions of trial court’s order (the “order”) relating to its holding that 

Pavilion was entitled to redeem certain real property (the “property”) located in Madison County, 

Alabama.  Several parties, including EB Investments, held legal interests in the property.  The two appeals 

at issue arose from a cause of action filed in 1997 involving multiple parties and deriving from a 

foreclosure sale of the property.  Upon holding that Pavilion was entitled to redeem the property, the trial 

court certified the order as an amended final judgment pursuant to Alabama Rule of Civil Procedure 54(b).  

On appeal, EB Investments and Pavilion argued that the order was not final under Rule 54(b), because the 

order did not address all pending issues and resolve all pending claims for the cause of action.  On appeal, 

the Supreme Court of Alabama agreed with appellees that the trial court had discretion to order an initial 

trial on Pavilion’s redemption claim and that it did not exceed its discretion by not resolving all pending 

claims and issues.  However, the Court held that the order was not appealable as a final judgment because 

it failed to resolve Pavilion’s redemption claim in its entirety.  As determined by the Court, the order did 

not resolve all of the outstanding issues necessary for Pavilion to determine whether it desired to complete 

redemption of the property or forever waive such right.  Additionally, the Court noted that the order failed 

to properly address the City of Huntsville’s interests in the property, failed to provide a calculation of the 

lawful charges Pavilion would owe upon redemption, and failed to determine the balance of a loan secured 

by a development mortgage on the property.  Because the order’s failure to address such issues and claims 

would likely result in a subsequent foreclosure action, the order’s 54(b) certification was not proper.  To 

be certified as a final judgment on Pavilion’s redemption rights, the order must address and resolve all 

claims and issues related to the redemption process.  Appeals dismissed.  

Click here for Opinion 

Bandy v. City of Birmingham, No. 1091412.  On February 24, 2009, the Birmingham City Council 

adopted Ordinance No. 09-36, changing the dates of the general and runoff elections for various offices.  

Bandy and Russell (together, “Plaintiffs”) were candidates in the first general election held after the 

adoption of the Ordinance pursuant to the new dates.  After losing in the election, Plaintiffs challenged the 

results, alleging that the City had changed the Mayor-Council Act of 1955 without petitioning the 

Alabama Legislature.  The sole issue before the trial court was whether the City, a Class 1 municipality, 

had the authority to adopt the Ordinance under Ala. Code §§ 11-46-5 and 11-46-21.  The trial court 

granted summary judgment for the City.  Plaintiffs appealed, but the Supreme Court upheld the judgment.  

In its de novo review, the Court noted that a city council is free to adopt ordinances so long as they are not 

inconsistent with existing law.  Section 11-46-5 authorizes municipalities to choose to conduct their 

general municipal elections and runoff elections at the times set forth in the State’s municipal election 

laws (“Article 2”).  The Court rejected plaintiff’s argument that § 11-46-20 prohibited the ordinance, 

noting that while it does not require Class 1 municipalities to conduct elections in accordance with Article 

2, neither does it prohibit them from choosing to do so.  Plaintiffs further argued that, even if § 11-46-5 did 

apply, the City did not comply with its requirements because (a) the elections were not set for quadrennial 

years set from 1984 and (b) office holders would not take office in the dates set forth in Article 2.  The 

Court found the argument unpersuasive; the legislature most likely intended to allow municipalities to 

change the days of the general municipal elections and runoff elections but to leave in place the years the 

elections would occur and the times the council members would take office.  

Click here for Opinion 

Ryals v. The Lathan Company, Inc., No. 1091673.  The Lathan Company, Inc. sued Ryals Construction 

and Craig Walker for breach of contract and fraud.  On the date of trial, no one appeared on behalf of 

Ryals Construction or Walker, and the trial court entered default judgment in favor of Lathan.  Two years 

later, Lathan served post-judgment discovery on Ryals Construction.  After Ryals Construction failed to 

answer discovery, Lathan filed a motion for sanctions.  Ryals Real Estate and Willard Ryals then filed a 

motion to strike the motion for sanctions, alleging that Ryals Real Estate and Willard Ryals had not been 

properly joined in the matter and that Ryals Construction had no affiliation with Ryals Real Estate or 

Willard Ryals.  Lathan then amended its complaint to substitute Ryals Real Estate and Willard Ryals for 

fictitious party defendants.  Lathan alleged that it was seeking to hold Ryals Real Estate and Willard Ryals 

liable as alter egos for the judgment against Ryals Construction.  The trial court determined that Lathan’s 

amended complaint did not substitute Willard Ryals and Ryals Real Estate for the fictitiously named 

parties; rather, it added those defendants to assert a new cause of action for alter ego liability.  The trial 

court then found that Willard Ryals and Ryals Real Estate were alter egos of Ryals Construction.  Willard 

Ryals appealed on several grounds.  Before addressing any of those grounds, the Alabama Supreme Court 

noted that there was a threshold jurisdictional issue that must be addressed.  Lathan had attempted to 

amend its complaint to add two defendants and to assert a new post-judgment cause of action in the same 

proceeding; however, the default judgment entered on the original complaint was final.  Accordingly, the 

Court held that the trial court lacked subject matter jurisdiction over the purported amended complaint 

because entry of the final default judgment divested the trial court of jurisdiction.  The Court noted that, 

although the trial court purported to treat Lathan’s amended complaint as a new action, the trial court did 

not charge Lathan a new filing fee and did not assign a new case number.  The trial court’s attempt to treat 

Lathan’s amended complaint as a new action was in words only and was not sufficient to commence a new 

action over which the trial court would have jurisdiction.  

Click here for Opinion 
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