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ALABAMA COURT OF CIVIL APPEALS  
 

Mandella v. Pennington, No. 2100131 [Wantonness: Plaintiffs failed to establish their claim 

of wantonness when they alleged that the defendant driver attempted to beat oncoming traffic 

but offered no evidence of any additional aggravating circumstances.] (Bryan, J., 5-0).    
 

Hudson v. Renosol Seating, LLC, No. 2090878 [Workers’ Compensation: Tort claims were 

properly dismissed as precluded by Alabama Workers’ Compensation Act exclusivity provision 

where they related to working conditions at place of employment.] (Pittman, J., 5-0).   
 

Jefferson County v. Birchfield, No. 2090257 [Fraud: A trial court erred in finding for 

plaintiff on her claim that the county misrepresented to her that she was not entitled to salary 

increases based on its interpretation of statutes governing her compensation because the 

county’s representations were mere opinions, not misrepresentations.] (Bryan, J., 5-0).    
 

Williams v. Harris, No. 2100283 [Timeliness of Objections: Where appellant did not object to 

the admissibility of unsworn testimony at trial, he waived the right to appeal on the ground that 

such testimony was inadmissible.] (Thomas, J., 5-0)  
 

Elliott Builders, Inc. v. Timbercreek Property Owners Association, No. 2090754 [Appeal: 

Trial court lacks jurisdiction to make non-final order final while order is being appealed.] 

(Pittman, J., 5-0).   

 

Alabama Insurance Guaranty Association v. Water Works and Sanitary Sewer Board of 

the City of Montgomery, No. 2091028 [Statute of Limitations: A six-year statute of limitations 

applies to claims for reimbursement by the Alabama Insurance Guaranty Association against 

“high-net-worth insureds.”] (Per Curiam, 4-0-1).   

 
 

 

 

CASE SUMMARIES 
 

ALABAMA COURT OF CIVIL APPEALS  
 

Mandella v. Pennington, No. 2100131.  Mandella rode with Pennington in Pennington‟s car to 

go to the bank across the six lane highway from their workplace.  Pennington stopped at the 

stop sign before crossing the westbound lanes. A witness alleged that Pennington did not stop at 

the paved gap in the concrete median before crossing the eastbound lanes but rather attempted 

to beat the oncoming traffic in the eastbound lanes.  As Pennington crossed the eastbound lanes, 

his car was struck by another vehicle, and Mandella was injured.  Mandella and his wife filed 

suit against Pennington, alleging negligence and wantonness. On summary judgment, the 

Mandellas conceded that Pennington was entitled to summary judgment on the negligence 

claim because of the Guest Passenger Statute, Ala. Code § 32-1-2, but not on the wantonness 

claim. They asserted that Pennington knew of his duty to yield to oncoming traffic but made no 

attempt to do so and, rather, attempted to race across the intersection. They argued that 

disregard of the known danger—the oncoming traffic—was sufficient to make wantonness a 

question for the jury. The trial court granted summary judgment in favor of Pennington on both 

the negligence and the wantonness claims finding that “an attempt to „beat the traffic‟ cannot 

rise beyond negligence and become wanton or reckless conduct without additional aggravating 

circumstances” and the Mandellas had failed to offer evidence of such additional aggravating 

circumstances. On appeal, the Court of Civil Appeals affirmed, holding that even if Pennington 

did not stop in the paved gap and attempted to beat the oncoming traffic, there was no evidence 

of additional aggravating circumstances such as intoxication and no evidence that Pennington 

was conscious that harm would likely result from his attempt to beat the traffic.  In addition, 

there was no evidence that Pennington was traveling at a high rate of speed or knew of a danger 

particular to that intersection. The Court also rejected the Mandellas‟ argument that a jury 

should decide whether Pennington‟s conduct was wanton.  
Click here for Opinion 

Hudson v. Renosol Seating, LLC, No. 2090878.  Factory workers sued their employers for 

workers‟ compensation benefits and for intentionally exposing them to hazardous chemicals at 

the factory where they worked, for intentionally failing to maintain a safe workplace, and for 

fraudulently suppressing facts relating to the conditions at the factory.  The trial court dismissed 

the tort claims as barred by the exclusivity provision of the Alabama Workers‟ Compensation 

Act.  On appeal, the workers argued that the trial court erred in dismissing their tort-based 

claims because the employers‟ conduct fell within an exception to the exclusivity provision of 

the workers‟ compensation statute for an employer‟s intentional tortious conduct committed 

beyond the bounds of the employer‟s proper role.  The Court upheld the trial court‟s dismissal 

of the workers‟ tort-based claims.  The Court reasoned that where an employer‟s conduct falls 

within the coverage of the workers‟ compensation statute, an employee cannot escape 

application of the exclusivity provision simply by alleging intentional conduct by the employer.  

Here, the employees‟ tort claims related to the employers‟ conduct and statements as to 

workplace conditions, which fell within the employers‟ role under the Workers‟ Compensation 

Act.  Thus, the trial court properly dismissed those claims.  
Click here for Opinion 

Jefferson County v. Birchfield, No. 2090257.  Plaintiff, a former chief deputy tax assessor for 

the Bessemer Division of Jefferson County, sued Jefferson County requesting a declaratory 

judgment that she was entitled to cost-of-living adjustments (“COLAs”) to her salary for the 

period from 1987 to 2002 and asserting that County officials misrepresented that she was not 

entitled to COLAs pursuant to their interpretation of statutes governing Plaintiff‟s 

compensation. After a bench trial, the trial court entered a judgment in favor of Plaintiff finding 

that Plaintiff was entitled to COLAs and that the County made misrepresentations that she was 

not entitled to COLAs. Jefferson County appealed this judgment to the Alabama Court of Civil 

Appeals. The Court found that because the statutes addressing Plaintiff‟s compensation did not 

specifically address the question of whether she was entitled to COLAs, any representation that 

she was not entitled to COLAs was simply a mere expression of opinion. Moreover, even the 

attorney general‟s decision concluding that chief deputy tax assessors were entitled to COLAs 

was merely an advisory opinion. Thus, the Court concluded that the trial court erred in finding 

in favor of Plaintiff‟s misrepresentation claim because the representations on which Plaintiff 

based her claim were merely expressions of opinion and would not support such a claim. 

Additionally, the Court found that the trial court erred in granting Plaintiff declaratory relief 

because such relief was barred by § 6-2-38(m), which provides that “[a]ll actions for the 

recovery of wages . . . must be brought within two years.” Therefore, the Court reversed the 

trial court‟s judgment and remanded the case to the trial court for further proceedings consistent 

with its opinion.  
Click here for Opinion 

Williams v. Harris, No. 2100283.  After the trial court entered a protection-from-abuse order 

against the husband-appellant stemming from his alleged act of domestic violence, the husband 

appealed to the Alabama Court of Civil Appeals.  On appeal, the husband argued that the trial 

court‟s order, which enjoined him from living at or visiting the residence he previously shared 

with his wife, should be overturned for two reasons: 1) the lower court‟s failure to administer an 

oath to the trial witnesses deemed their testimony inadmissible; and 2) the trial court had 

insufficient evidence presented before it on which to base its order.  On review, the appellate 

court first noted that, pursuant to both federal and state case law precedent, a party waives its 

right to object to the admission of unsworn testimony if such objection is not presented at trial.  

Because the appellant did not object at trial to the lower court‟s failure to administer an oath to 

the testifying witnesses, he had forever waived this objection.  As such, the unsworn testimony 

delivered at trial was admissible evidence.  Regarding the second issue, the Court of Civil 

Appeals determined that the only evidence presented at trial was the conflicting testimony 

provided by the appellant-husband and the appellee-wife.  As a matter of law, it was within the 

trial court‟s discretion to determine that the appellee‟s testimony was the more credible, and 

thus the lower court had sufficient evidence on which to enter its order against the appellant.  

The trial court‟s protection-from-abuse order was affirmed.  
Click here for Opinion 

Elliott Builders, Inc. v. Timbercreek Property Owners Association, No. 2090754.  In June 

2007, Elliott Builders, Inc. filed an action against the Timbercreek Property Owners 

Associations (“Association”) and the Timbercreek Architectural Review Board (“Review 

Board”) seeking declaratory relief and damages resulting from the Association‟s and Review 

Board‟s alleged failure to approve construction of a retaining wall located within the 

subdivision (the “2007 Lawsuit”).  The Association and Review Board filed an answer and 

counterclaim seeking declaratory and injunctive relief against Elliott Builders and Chris Elliott.  

Subsequently, the Association, its board of directors, and the Review Board filed a motion to 

consolidate in which they asserted that in April 2009, four other plaintiffs brought a separate 

civil action seeking injunctive relief against them (the “2009 Lawsuit”) that should be 

consolidated with the 2007 Lawsuit because of common legal and factual questions.  The trial 

court granted the motion to consolidate.  After numerous motions were filed, the trial court 

entered an order granting summary judgment in favor of the Association, its board, and the 

Review Board in the 2009 Lawsuit.  The plaintiffs in the 2009 Lawsuit appealed but later filed 

to voluntarily dismiss the appeal after the parties briefed the issue of whether the summary 

judgment order was final and appealable.  The Court of Civil Appeals entered an order granting 

that voluntary dismissal on March 11, 2010.  The certificate of judgment from the Court of 

Civil Appeals did not issue until March 29, 2010.  Before that date, counsel for plaintiffs in both 

the 2007 Lawsuit and the 2009 Lawsuit filed a request for an expedited hearing to issue further 

orders in the two cases.  On March 25, the trial court entered an order purporting to make final 

the summary judgment order issued in favor of the Association, its board, and the Review 

Board in the 2009 Lawsuit.  The 2009 Lawsuit plaintiffs appealed.  The Court of Civil Appeals 

dismissed the appeal, holding that there was no valid order from which an appeal could be 

taken.  The trial court‟s March 25 order was void because, at the time of entry, jurisdiction over 

the case was still exclusively with the Court of Civil Appeals because the certificate of 

judgment dismissing the appeal had not yet been entered.  Accordingly, the trial court had no 

jurisdiction to enter an order purporting to make its summary judgment decision final.  
Click here for Opinion 

Alabama Insurance Guaranty Association v. Water Works and Sanitary Sewer Board of 

the City of Montgomery, No. 2091028.  The Alabama Insurance Guaranty Association 

(“AIGA”) guarantees “covered claims” against an insurer in the event of the insurer‟s 

insolvency.  In 2000, the legislature amended the governing Act to exempt from its definition of 

“covered claims” any claims by insureds with a net worth of more than $25 million.  The 

amendments also provided that the AIGA could recoup any payments made on behalf of the 

insured upon a showing that the insured was a “high-net-worth insured.”  In 2003, after an 

employee of the Water Works and Sanitary Sewer Board of the City of Montgomery was 

injured on the job, the Board‟s claim against its worker‟s compensation insurer, Legion 

Insurance Company, was forwarded to the AIGA for payment due to Legion‟s insolvency.  

After the AIGA paid the claim, it attempted to discover the Board‟s net worth.  The Board, 

however, repeatedly refused to respond.  In 2009, the legislature amended the Act, expressly 

providing for such discovery and creating a rebuttable presumption that any insured who failed 

to respond to such net worth discovery was a “high-net-worth insured.”  In 2009, the AIGA 

again attempted to discover the Board‟s net worth, and the Board again refused to respond.  The 

AIGA sued, seeking reimbursement for the claims it paid on the Board‟s behalf.  The Board 

argued that the AIGA‟s claims were governed by a two-year statute of limitations and were 

therefore time barred.  The trial court agreed.  The Alabama Court of Civil Appeals reversed, 

holding that the AIGA‟s claim for statutory reimbursement was most akin to the common-law 

action of debt, which was governed by a six-year statute of limitations and therefore were not 

time barred.  Judge Bryan dissented, arguing that because the AIGA‟s claims were not contract 

claims, the two year statute of limitations applied.  
Click here for Opinion 
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