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SUPREME COURT OF ALABAMA 
 

Robert S. Grant Construction, Inc. v. Frontier Bank, No. 1100565 [Appellate Jurisdiction: 

Because a jury demand is not a claim contemplated to be made final under Alabama Rule of 

Civil Procedure 54(b), trial court’s purported certification order did not convey appellate 

jurisdiction.] (Woodall, J., 5-0-0).   

 

Thomas v. Sloan Homes, LLC, No. 1100395 [Merger: Trial court correctly granted home 

builder’s motion to compel arbitration based upon clause in sales contract even though no such 

clause was in the deed.  The doctrine of merger does not apply to bar “collateral agreements.”] 

(Murdock, J., 5-0-0).   

 

Ex parte Donaldson, No. 1100768 [State Immunity: Deputy Sherriff was entitled to State 

immunity when he acted in the line and scope of his employment.] (Murdock, J. 5-0-0).   

 

Ex parte Rich, Nos. 1101031 & 1101033 [Subject-Matter Jurisdiction: Trial courts lack 

subject-matter jurisdiction to interfere with criminal proceedings by civil action.] (Main, J., 

8-0-0).   

 

Ex Parte Stenum Hospital, No. 1100245 [Third-Party Standing: Where a third-party asserted 

claims on plaintiff’s behalf when plaintiff did not assert such claims in original complaint, the 

third-party lacked standing and the trial court erred in denying motion to dismiss.] (Main, J., 

4-0-1).   

 

 

ALABAMA COURT OF CIVIL APPEALS  
 

A.J. Brown v. Emily Brown, No. 2100205 [Undue Influence: Evidence supported the 

conclusion that child had become the dominant party in relationship with parent; Rule 15(b): 

Where evidence presented at trial is not sufficient to adjudicate the entire claim, denial of a 

Rule 15(b) motion is not an abuse of discretion.] (Bryan, J., 5-0-0).    
 

Conner v. Alabama State Board of Pharmacy, No. 2100589 [Due Process: A party’s rights 

to notice of a hearing before an administrative agency are not violated where the administrative 

agency sends notice of the hearing to the party’s proper address by certified mail, and the party 

receives notices of the certified letter but fails to pick the letter up from the post office.] 

(Thompson, J., 5-0-0).    
 

Daniels v. Rayford, No. 2100516 [Service of Process: Where a party has not been properly 

served, a resulting judgment against that party is void and must be set aside.] (Moore, J., 

5-0-0).   
 

Ex parte El Reposo Nursing Home Group, Inc., No. 2100745 [Workers’ Compensation: 

Nursing home was bound by trial court’s medical causation determination despite evaluating 

physicians’ subsequent determination that employee’s pain was not caused workplace injury.] 

(Thomas, J., 2-0-3).   
 

Ex parte Everest National Insurance Company, No. 2100711 [Workers’ Compensation: 

Under the Workers’ Compensation Act, a worker is entitled to both a panel of four physicians 

and a panel of four surgeons to choose from upon the worker’s demand.] (Thompson, J., 5-0-0).   
 

Thomas v. Menefield, No. 2091159 [Appellate Jurisdiction: Where defendant filed his notice 

of appeal 45 days after the denial of his post-judgment motion, his appeal was dismissed as 

untimely.] (Pittman, J., 5-0-0).   
 

 

CASE SUMMARIES 
 

SUPREME COURT OF ALABAMA  
 

Robert S. Grant Construction, Inc. v. Frontier Bank, No. 1100565.  Frontier Bank sued 

Defendants for breach of contract, fraud, misrepresentation, conspiracy and the fraudulent 

conveyance of real estate.  Frontier’s action arose out of disputes involving a loan and several related 

agreements, such as personal guarantees of the loan.  The loan agreements contained provisions by 

which Defendants waived their right to a trial by jury in any civil action arising out of, or based 

upon, the loan or related agreements.  Defendants conceded that the waiver provisions applied to 

Frontier’s breach of contract claims, but asserted that the waiver provisions did not bar their right to 

trial by jury for the tort claims.  Thereafter, the trial court granted Frontier’s motion to strike 

Defendants’ jury trial demands and certified its order as final under Alabama Rule of Civil Procedure 

54(b).  Defendants appealed to the Alabama Supreme Court.  The Supreme Court dismissed the 

appeal and held that, despite the invocation of Rule 54(b), the trial court’s order was not final and 

appealable.  The Court noted that Rule 54(b) does not serve to certify an order as final unless that 

order completely disposes of at least one claim.  Because a jury trial demand does not constitute a 

claim under Rule 54(b), the trial court’s certification was ineffective to convey appellate jurisdiction.  

Click here for Opinion 

Thomas v. Sloan Homes, LLC, No. 1100395.  Sammy and Pam Thomas purchased a new home 

from Sloan Homes, LLC, David Sloan and Teresa Sloan.  The sales contract included an arbitration 

provision. Neither the deed nor the one year builder’s warranty, delivered at closing, however, 

contained an arbitration provision.  Thereafter, the Thomases filed suit against the Sloans and Sloan 

Homes due to moisture problems in their home. The trial court granted the Sloans’ motion to compel 

arbitration based upon the arbitration provision in the sales contract.  The Thomases appealed, 

arguing that all of their rights and remedies merged into the deed once the sale was consummated 

and that because the deed did not contain an arbitration clause their claims could not be compelled to 

arbitration.  On appeal, the Alabama Supreme Court rejected Plaintiffs’ argument, noting that 

agreements (e.g., sales contract) that are ―independent and collateral‖ to the agreement to convey 

proper title are not extinguished by delivery of the deed.  The Court, in affirming the trial court, held 

that the arbitration clause in the sales contract was ―independent and collateral‖ to the deed and was 

not extinguished by the delivery of the deed to Plaintiffs.  

Click here for Opinion 

Ex parte Donaldson, No. 1100768.  Marie Jemison filed suit against Deputy Sherriff Ernest 

Donaldson, Donaldson’s supervisor, Sheriff Huffman, the Dallas County Sheriff’s Department, and 

the Dallas County Commission.  Jemison alleged, among other claims, negligence and wantonness 

against Deputy Donaldson for the manner he was operating his vehicle in the line and scope of his 

employment and negligent entrustment and negligent hiring, training, supervision, and retention 

against Sheriff Huffman.  She also alleged vicarious liability against the Dallas County Sheriff’s 

Department and the Dallas County Commission.  Defendants filed a motion to dismiss the claims.  

Deputy Donaldson and Sheriff Huffman argued they were immune from suit under both the doctrine 

of State immunity and the doctrine of State-agent immunity.  The Dallas County Sheriff’s 

Department argued it could not be subject to suit, and the Dallas County Commission argued that it 

could not be liable for Deputy Donaldson’s actions because he was not employed by the 

Commission.  The trial court dismissed the claims against the Dallas County Sheriff’s Department 

and the Dallas County Commission.  Deputy Donaldson and Sheriff Huffman petitioned the 

Alabama Supreme Court for a writ of mandamus arguing that the claims against them should have 

been dismissed on the basis of State immunity or State-agent immunity.  The Court cited prior case 

law holding that sheriffs who are acting in the line and scope of their employment are entitled to 

State immunity and that deputy sheriffs are entitled to the same immunity as sheriffs.  Jemison 

repeatedly acknowledged in her complaint that Deputy Donaldson was acting within the line and 

scope of his employment; thus, her claims for monetary damages against Deputy Donaldson were 

barred by the doctrine of State immunity.  The trial court therefore erred in failing to dismiss the 

claims against Deputy Donaldson and Sheriff Huffman.  

Click here for Opinion 

Ex parte Rich, Nos. 1101031 & 1101033.  The Governor’s Task Force on Illegal Gambling seized 

twenty five electronic bingo machines from a facility operated by Jesse Griffin in Mobile County.  

The machines were transported to a state warehouse in Montgomery County to be stored 

temporarily.  While the machines were still in Montgomery, Griffin filed an inverse-condemnation 

action against the Governor, in his official capacity, seeking compensation for the machines and 

other confiscated property.  Some time thereafter, the machines were transported back to Mobile 

County.  The Mobile County district attorney then filed a forfeiture action in the Mobile Circuit 

Court.  At a status conference held in the Montgomery action, the deputy legal advisor for the 

Governor and an assistant district attorney from Mobile County argued that the Montgomery action 

was due to be transferred to Mobile or dismissed for lack of jurisdiction.  Following a hearing, the 

trial court ordered the machines to be returned to Montgomery County for further proceedings, 

including an evidentiary hearing to test the legality of the machines.  The Mobile district attorney 

and the State petitioned the Supreme Court for a writ of mandamus.  The Court found that the 

machines were seized in Mobile County pursuant to an investigation into illegal gambling in that 

county, and the fact that the machines were temporarily stored in Mobile County was immaterial.  

Based on the Court’s recent decisions in Tyson v. Macon County Greyhound Park and Barber v. 

Houston County Econ. Dev. Ass’n, trial courts lack subject-matter jurisdiction to interfere with 

criminal proceedings by civil action.  Accordingly, the Court issued the writ and directed the 

Montgomery Circuit Court to vacate its order and dismiss the action.  

Click here for Opinion 

Ex Parte Stenum Hospital, No. 1100245.  Elizabeth Duncan sued Madison Square Associates, Ltd., 

and other related defendants (―the mall parties‖) for damages arising out of a fall at a shopping mall.  

Duncan alleged negligence and wantonness against the mall parties after she became partially 

paralyzed during a disc-replacement surgery at Stenum Hospital.  Her husband, John Duncan, also 

filed suit against the mall parties, alleging loss of consortium.  The mall parties then filed a third-

party complaint against Stenum Hospital, and other related defendants (―the hospital parties‖), 

alleging claims of medical malpractice, fraud, and negligence, among other things in connection with 

Duncan’s surgery.  The hospital parties moved to dismiss the mall parties’ claim, alleging all the 

defenses available in Rule (12)(b)(1)-(6).  The trial court denied the motion, and the hospital parties 

petitioned the Alabama Supreme Court for a writ of mandamus, claiming that the trial court lacked 

subject-matter jurisdiction because the mall parties did not have standing to bring the third-party 

claim.  Specifically, the hospital parties argued that the mall parties did not have standing based on 

an injury to the Duncans.  The Court initially noted that the allegations in the mall parties’ complaint 

did not seek indemnity or contribution from the hospital parties, and instead were based solely on 

Elizabeth Duncan’s surgery and paralysis.   Accordingly, the Court held that the mall parties did not 

have a ―real tangible interest in the subject matter of the lawsuit,‖ and although the mall parties 

included reimbursement in their prayer for relief it was insufficient to establish standing.  

Accordingly, the Court granted the mandamus petition and directed the trial court to vacate its order 

denying the hospital parties’ motion to dismiss and to enter an order granting such motion.  

Click here for Opinion 

 

ALABAMA COURT OF CIVIL APPEALS  
 

A.J. Brown v. Emily Brown, No. 2100205.  In March 2006, at age 72, Robert Brown suffered a 

stroke. In July 2006, Robert executed two deeds conveying land to his son A.J. Brown.  In August 

2006, Robert’s wife, Emily Brown, filed suit in DeKalb Circuit Court seeking cancellation of those 

deeds, alleging that they were executed as a result of undue influence.  Following a bench trial, the 

deeds were declared invalid. The trial court held that A.J., as the dominant party in the relationship 

with Robert, failed to meet his burden to show that the conveyances to him were not the result of 

undue influence.  A.J. filed a motion to reconsider and a Rule 15(b) post-trial motion asking the court 

to amend the pleadings to conform to the evidence at trial.  The trial court denied the motions. On 

appeal, A.J. argued that there was not sufficient evidence presented for the trial court conclude he 

was the dominant party.  Noting that there was evidence that Robert had the ―cognitive ability of a 

seven- or eight-year-old and could be easily influenced‖ and that he was ―particularly dependent on 

A.J.,‖ the Alabama Court of Civil Appeals held that the evidence supported the conclusion that A.J. 

was the dominant party.  In affirming the denial of A.J.’s Rule 15(b) motion, the Court noted that 

there was not sufficient evidence presented at trial to ―adjudicate, in its entirety‖ the claim A.J. 

sought to add.  Accordingly, the trial court did not exceed its discretion and the judgment was 

affirmed.  

Click here for Opinion 

Conner v. Alabama State Board of Pharmacy, No. 2100589.  The Alabama State Board of 

Pharmacy sent Austin Conner a statement of charges and notice of hearing via certified mail to 

Conner’s correct home address. The statement of charges indicated that Conner had made false 

statements to the Board during a prior disciplinary hearing. Records of the United State Postal 

Service showed that Conner was notified on three different occasions that he had a certified letter 

awaiting him at the post office. After the certified letter was returned to the Board, the Board 

forwarded notice of the hearing to the attorney who had represented Conner at the prior disciplinary 

hearing, who in turn forwarded the notice to Conner via email. After the hearing was held with 

Conner present, the Board entered an order placing Conner on probation for testifying falsely at a 

prior disciplinary hearing. Conner filed a petition for review of the Board’s decision in circuit court 

raising only the issue of whether the Board properly served him with notice of the hearing. After 

hearing, the circuit court entered a final judgment denying Conner’s petition. Conner appealed to the 

Alabama Court of Civil Appeals. The Court found that it was Conner’s own conduct in failing to 

retrieve the certified letter, and not the conduct of the Board, that led to the alleged lack of due 

process complained of in his appeal. Therefore, the Court affirmed the judgment of the trial court 

upholding the Board’s decision.  

Click here for Opinion 

Daniels v. Rayford, No. 2100516.  Susan Daniels and Rodney Rayford were divorced in 2000.  In 

2003, the Father petitioned the trial court to modify the Mother’s child support obligation and 

requested that he be allowed to claim both of their children for income-tax purposes.  The Father 

unsuccessfully attempted service on the Mother by certified mail.  He then moved the trial court to 

allow service by publication in the newspaper of general circulation in the last known town where 

the Mother resided—Louisville, Mississippi.  The trial court granted that motion and later granted 

the Father’s motion for default judgment after the Mother failed to contest the complaint.  In 2010, 

the Mother filed a motion for relief under Rule 60(b), asserting that the 2003 judgment was void 

because it was entered against her without proper service or jurisdiction.  The trial court denied her 

motion, and the Mother appealed that denial to the Alabama Court of Civil Appeals.  On appeal, the 

Court noted that, at the time of the Father’s petition for service by publication, Rule 4.3 of the 

Alabama Rules of Civil Procedure did not allow a nonresident defendant to be served by publication.  

The Court explained that, because the Mother was not properly served under the rules as they existed 

at the time, the default judgment was void and must be set aside.  Accordingly, the Court reversed 

the trial court’s judgment denying the Mother’s Rule 60 motion, and remanded the case with 

instructions for the trial court to set aside the 2003 judgment.   

Click here for Opinion 

Ex parte El Reposo Nursing Home Group, Inc., No. 2100745.  Carole Patterson was employed by 

El Reposo Nursing Home Group, Inc.  While assisting a resident, Patterson fell and pulled her back.  

Patterson subsequently filed an action against El Reposo seeking workers’ compensation benefits, 

and on Patterson’s motion, the court bifurcated the trial and held a trial only on the issue of 

compensability of Patterson’s injury.  The trial court found that Patterson’s injury arose out of and in 

the course of her employment.  Patterson was subsequently examined by two physicians, each of 

whom found that Patterson should receive pain-management treatment (as opposed to surgical 

intervention) but that such treatment should be paid for by private insurance because Patterson’s 

condition pre-dated the workplace injury.  Based on those physicians’ opinions, El Reposo refused to 

authorize pain management treatment.  Patterson filed a motion seeking an order compelling medical 

treatment; the trial court granted that motion and ordered El Reposo to provide pain-management 

treatment within 10 days.  El Reposo subsequently sought a writ of mandamus directing the trial 

court to vacate its order, arguing that the trial court had usurped the physicians’ role of determining 

the most appropriate course of treatment.  The Alabama Court of Civil Appeals declined to issue the 

writ, reasoning that El Reposo had failed to establish a clear legal right to the relief it sought.  The 

trial court thus properly ordered El Reposo to provide necessary medical care, which included pain 

management treatment, because both treating physicians believed such treatment was necessary.  The 

treating physicians’ opinion that El Reposo should not be responsible for paying for such treatment 

would not control.  

Click here for Opinion 

Ex parte Everest National Insurance Company, No. 2100711.  Ronald Gray sustained injuries to 

his lower back while working for Denny Gray Flooring.  Gray subsequently sued to recover workers’ 

compensation benefits.  Everest National Insurance Company moved to intervene in the workers’ 

compensation action as the worker’s compensation insurer for Gray Flooring.  Gray, Gray Flooring, 

and Everest petitioned the trial court for approval of a settlement agreement, which the trial court 

granted.  Several years later, Everest filed a motion to reopen the case and terminate its obligation to 

provide future medical benefits to Gray because, Everest alleged, Gray had been misusing 

prescription medications and his pain management physician had released him from his care.  Gray 

opposed Everest’s motion and requested that the trial court order Everest to provide him with a panel 

of four physicians specializing in pain management from which Gray could choose a new physician 

pursuant to the Workers’ Compensation Act.  Everest opposed Gray’s request and argued that it had 

previously provided Gray with a panel of four physicians after Gray had become dissatisfied with the 

doctor who had first performed surgery on him.  Everest argued that Gray had chosen a new 

physician/surgeon from that panel and, consequently, Everest had fulfilled its obligation to provide 

Gray with a panel of four physicians.  Gray disagreed, arguing that the Act required that the 

insurance company provide a panel of four physicians and, separately, a panel of four surgeons upon 

the worker’s request.  Gray stated that he had been provided with a panel of four surgeons in the 

past, but he had not yet been provided with a panel of four physicians.  The trial court agreed with 

Gray and entered an order requiring Everest to provide Gray with a panel of four physicians.  Everest 

then petitioned the Alabama Court of Civil Appeals for a writ of mandamus.  The Court denied the 

petition, agreeing with the trial court and Gray that the Act requires that a worker be provided with 

two separate panels of four on demand – a panel of four physicians and a panel of four surgeons.  

The Court noted that it was Everest’s burden to demonstrate that Gray had previously been provided 

with a panel of four physicians and not a panel of four surgeons, and Everest had failed to present 

any evidence that would overcome the presumption in favor of the trial court’s decision to require 

Everest to provide Gray with a panel of four physicians.   

Click here for Opinion 

Thomas v. Menefield, No. 2091159.  Jeanette Menefield brought an action against Joseph L. 

Thomas seeking to quiet title in a certain piece of real property.  After an ore tenus proceeding, the 

trial court entered a judgment canceling a quitclaim deed from Menefield to Thomas, but instructing 

Menefield to pay Thomas $12,470.  Thereafter, Thomas timely moved to alter, amend, or vacate the 

judgment.  The trial court entered an order voiding its judgment, but it did not enter this order until 

93 days after Thomas filed his post-judgment motion.  Because the trial court did not enter its order 

within 90 days of Thomas’s filing the post-judgment motion, his motion was denied automatically 

under Alabama Rule of Civil Procedure 59.1.  Pursuant to Alabama Rule of Appellate Procedure 4

(a), Thomas then had 42 days from the date of automatic denial in which to file a notice of appeal.  

However, because Thomas did not file a notice of appeal until 45 days after his motion was denied 

by operation of law under Rule 59.1, the Alabama Court of Civil Appeals dismissed his appeal ex 

mero motu as untimely.  The appeal was dismissed with instructions to the trial court to set aside its 

void order.  

Click here for Opinion 
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