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SUPREME COURT OF ALABAMA 
 

Ex parte Tate & Lyle Sucralose, Inc., No. 1100404 [Fictitious Party: Where plaintiff did little more than 

review the case file and pleadings to determine the identity of a fictitiously named defendant, amended 

complaint did not relate back to the filing of the original complaint.] (Malone, C.J., 8-0-1).  [ISSUED 

09/30/2011.]   

 
Kenneth Jakeman v. Lawrence Group Management Co., LLC, et al., No. 1100290 [Appellate 

Jurisdiction: Appellate court dismissed appeal for lack of subject-matter jurisdiction where the appeal was 

from a non-final order because a cross-claim remained pending before the trial court.] (Shaw, J., 5-0-0). 

[ISSUED 10/07/2011.]   

 
Ex parte Boaz City Board of Education, et al., No. 1101315 [Constitutional Immunity: Board of 

Education and Board members sued in official capacities were entitled to civil immunity and had clear 

legal right to dismissal of claims with prejudice.] (Stuart, J., 5-0-0). [ISSUED 10/07/2011.]   

 
Smith’s Sports Cycles, Inc. v. American Suzuki Motor Corp., No. 1100400 [Alabama Motor Vehicle 

Franchise Act: Manufacturer was not precluded from terminating franchise agreement, despite its failure 

to give notice of termination within the required time period, where franchisee’s violation was continuous 

and evolving.] (Bolin, J. 5-0-0). [ISSUED 10/14/2011.]   

 
Stewart Title Guaranty Company v. Shelby Realty Holdings, LLC, No. 1100215 [Certified Question: 

Supreme Court declined to answer certified question from federal district court because there was 

Alabama precedent on the issue and it was unclear whether the specific language of the title insurance 

policy at issue was determinative of the cause of action.] (Shaw, J., 8-0-1). [ISSUED 10/07/2011.]   

 
Ex parte Spurgeon, No. 1101198 [Parental Immunity: Trial court erred in refusing to dismiss negligence 

claims asserted on behalf of foster child against foster parents as such claims were barred by the doctrine 

of parental immunity.] (Woodall, J., 9-0-0). [ISSUED 10/07/2011.]   

 

 

ALABAMA COURT OF CIVIL APPEALS  
 

Southern Union State Community College v. Sallato, No. 2091201 [Fair Dismissal Act: Because 

plaintiff was an employee of a non-covered entity under the Fair Dismissal Act, that Act was not 

controlling on issues related to her termination.] (Pittman, J., 3-0-1). [ISSUED 10/07/2011.]   

 
Slaby v. Mountain River Estates Residential Association, No. 2100498 [Restrictive Covenants: 

Restrictive covenant limiting use of home to single-family residence does not prevent owners from renting 

the house to vacationers on a short-term basis.] (Moore, J., 2-2-1). [ISSUED 10/07/2011.]   

 
Mitchell v. State Farm Mutual Automobile Insurance Co., No. 2100184 [Common-Fund Doctrine: 

Insurance company did not take sufficient affirmative action to negate the common-fund doctrine where 

the company did no more than rely on an insured’s attorney to generate the fund.] (J. Pittman, 5-0-0). 

[ISSUED 10/07/2011.]   

 
Ex parte McNeese Title, LLC, et al., No. 1100764 [Personal Jurisdiction: An out-of-state defendant is 

entitled to dismissal when a plaintiff fails to plead a basis for personal jurisdiction because the burden to 

support a motion to dismiss for lack of personal jurisdiction with affidavit testimony never shifts to the 

defendant.  Allegations relating to the merits of a plaintiff’s claims are not sufficient to invoke personal 

jurisdiction under a conspiracy theory.] (Woodall, J., 8-0-1). [ISSUED 10/07/2011.]   

 
Lewis v. Alabama Power Company, No 2100815 [Workers’ Compensation – Special Employer 

Doctrine: Summary judgment reversed where there was a question of fact as to existence of express or 

implied contract with labor broker employee.] (Thompson, J., 3-2-0). [ISSUED 10/07/2011.]   

 
 

 

 

CASE SUMMARIES 
 

SUPREME COURT OF ALABAMA  
 

Ex parte Tate & Lyle Sucralose, Inc., No. 1100404.  After allegedly sustaining injuries from toxic fumes 

at an industrial plant in McIntosh, Alabama, William C. Anderson, Jr. brought claims for negligence and 

wantonness against Tate & Lyle PLC (“TLP”) and several fictitiously named defendants.  Anderson’s 

alleged injuries occurred on November 8, 2006, and he filed his complaint on November 4, 2008.  TLP 

filed a motion to dismiss for lack of personal jurisdiction, stating that it was not the owner of the industrial 

plant.  On August 9, 2010, one day before the trial court granted TLP’s motion to dismiss, Anderson 

amended his complaint to substitute Tate & Lyle Sucralose, Inc. (“TLS”) for one of the fictitiously named 

defendants.  TLS filed a motion to dismiss, claiming Anderson’s action was barred by the two-year 

statutes of limitations applied to negligence and wantonness claims.  The trial court denied TLS’s motion, 

and TLS petitioned the Alabama Supreme Court for a writ of mandamus directing the trial court to vacate 

its order.  On review, the Court noted that Anderson must show that he exercised due diligence to 

determine the identity of TLS in order for his amended complaint to relate back to the date of the filing of 

the original complaint, and thus bring the claims against TLS within the applicable statutes of limitation.  

Noting that Anderson’s attorney did little more than review the case file, pleadings and  media articles, 

despite being on notice from TLP’s motion to dismiss that it might not be the owner of the industrial plant, 

the Court held that Anderson failed to exercise due diligence.  Anderson’s negligence claims therefore did 

not relate back to the date of the complaint’s filing.  Thus, the Court granted TLS’s petition for mandamus 

relief as to Anderson’s negligence claims and directed the trial court to dismiss the negligence claims.  

However, because Anderson’s wantonness claims were governed by the six-year period under applicable 

law, they were not time barred, and TLS’s petition was denied as to the wantonness claims.  

Click here for Opinion 

Kenneth Jakeman v. Lawrence Group Management Co., LLC, et al., No. 1100290.   Plaintiff’s father 

purchased a family burial plot containing ten separate burial spaces.  Defendant and her husband also 

bought two burial spaces in the same cemetery.  When the cemetery sold the Defendant and her husband 

their burial spaces, it mistakenly conveyed two of Plaintiff’s spaces to the Defendant.  After the death and 

burial of the Defendant’s husband, Plaintiff and his father learned that the Defendant’s husband had been 

buried in one of Plaintiff’s burial spaces.   Plaintiff and his father demanded that the cemetery move the 

body of the Defendant’s husband, and the cemetery did so.  The cemetery, however, mistakenly reinterred 

Defendant’s husband in another of Plaintiff’s burial spots.  After the death of Plaintiff’s father, Plaintiff 

learned of the mistake and again demanded that the cemetery move the body of the Defendant’s husband.  

The cemetery refused and Plaintiff filed suit. Thereafter, Defendant filed a cross-claim against certain 

other defendants.  The trial court entered an order dismissing Plaintiff’s claims, but Defendant’s cross-

claim remained pending. Plaintiff appealed the dismissal of his claims.  The Alabama Supreme Court, in 

dismissing the appeal, held that it lacked subject-matter jurisdiction over the appeal because it was from a 

non-final judgment as the cross-claim remained pending, and the trial court did not certify the dismissal of 

Plaintiff’s claims as final pursuant to Rule 54(b) of Alabama Rules of Civil Procedure.   

Click here for Opinion 

Ex parte Boaz City Board of Education, et al., No. 1101315.  Plaintiffs, a kindergarten teacher with the 

City of Boaz, Alabama, and her husband, brought several tort claims against defendants,  City of Boaz 

Board of Education (the “Board”), the Board members in their official capacity (the “Members”), and the 

superintendent for the Board in his individual capacity.  Plaintiffs’ claims stemmed from the 

superintendent’s allegedly striking the plaintiff-wife with a paddle.  Citing immunity from civil liability 

pursuant to the Alabama Constitution, the Board and the Members moved to dismiss all of the claims 

pending against them.  The trial court denied the motion, and the Board and the Members petitioned the 

Alabama Supreme Court for a writ of mandamus.  On review, the Supreme Court noted that precedent 

provides that local school boards constitute agencies of the state, and thus the Court held that the Board 

was entitled to civil immunity under Article I, § 14 of the Alabama Constitution.  Moreover, the Court 

stated that precedent establishes that members of local school boards, when sued in their official 

capacities, are entitled to the same civil immunity.  Accordingly, the Court held that the claims against the 

Board and the Members were barred by the Alabama Constitution.  The Court directed the trial court to 

vacate its previous order denying the Board’s and the Members’ motion to dismiss, and ordered the trial 

court to dismiss with prejudice the claims against the Board and the Members.  

Click here for Opinion 

Smith’s Sports Cycles, Inc. v. American Suzuki Motor Corp., No. 1100400.  American Suzuki Motor 

Corporation terminated its franchise agreement Smith’s Sports Cycles, Inc.  Smith brought suit, alleging 

that the termination violated the Alabama Motor Vehicle Franchise Act and constituted a breach of 

contract.  Suzuki denied the allegations, claiming that Smith was in violation of the parties’ franchise 

agreement and therefore Suzuki had a right to terminate the agreement.  The trial court entered a judgment 

in favor of Suzuki on Smith’s violation of the Franchise Act claim and, on that basis, entered judgment as 

a matter of law on Smith’s breach of contract claim.  On appeal to the Alabama Supreme Court, Smith 

argued that Suzuki failed to meet the termination requirements under the Franchise Act.  Specifically, 

Smith claimed that the termination violated the Franchise Act’s 180-day notice requirement.  The Court 

noted that this requirement prohibits a manufacturer from terminating an agreement based on a stale 

breach of that agreement (i.e., one more than 180 days before).  Although the problems with Smith’s 

dealership began long before Suzuki sent notice of termination, the Court held that the problems were 

“evolving and continuous;” thus, denying Suzuki the right to terminate the agreement would allow Smith 

to continue to operate the dealership in a manner inconsistent with the franchise agreement. Accordingly, 

the Court held that Suzuki’s notice of termination was proper and affirmed the trial court’s decision as to 

Smith’s claims for violation of the Franchise Act and for breach of contract.   

Click here for Opinion 

Stewart Title Guaranty Company v. Shelby Realty Holdings, LLC, No. 1100215.  Shelby Realty 

Holdings, LLC purchased a property that it intended to develop and use as condominiums.  There was a 

defect in the title, and Shelby Realty submitted a claim to its title insurer, Stewart Title Guaranty 

Company.  Stewart Title paid the claim based on the value of the property at the time of the defect.  Shelby 

Realty filed suit in federal court for additional claim benefits on grounds that it should have received the 

value of the property based on its intended use as condominiums.  The federal court certified the question 

of the appropriate valuation method to the Alabama Supreme Court.  The Court declined to answer the 

question after concluding that the question could not be answered without resorting to the specific 

language of the policy.  The language of the policy limited the liability of Stewart Title to “the Amount of 

Insurance stated in [the policy limits]” or “the difference between the value of the insured estate or interest 

as insured and the value of the insured estate or interest subject to the defect, lien, or encumbrance insured 

against by the policy.”  The Court did not decide the proper reading of the policy because that issue was 

not before it.  The Court acknowledged that under Alabama Rule of Appellate Procedure 18, it can only 

answer certified questions when there is no controlling precedent and the answer is determinative of the 

cause of action.  Precedent on the construction of an insurance policy is well settled in Alabama and it was 

unclear whether the specific language of the policy would control the determination of the value of the 

property.  Since neither of the required conditions was present, the Court declined to answer the question.  

Click here for Opinion 

Ex parte McNeese Title, LLC, et al., No. 1100764.  James E. Atchison, an Alabama resident, signed a 

contract for the purchase of two pieces of property in a Florida subdivision.  The agreements for each 

piece of property were sent to him by the subdivision’s developers, C-D Jones & Company, Inc., a Florida 

corporation located in Destin, and 331 Partners, LLC, a Florida LLC with its principle place of business in 

Mobile.  The agreements named McNeese Title, LLC as the escrow agent and listed, as a contingency, that 

all other lots in the subdivision be closed prior to Atchison’s closing.  Atchison put a deposit into escrow 

with McNeese Title on the date of closing.  But, at the time of Atchison’s closing, many of the lots had not 

yet closed.  Atchison sued C-D Jones and 331 for damages suffered as a result of C-D Jones’s and 331’s 

post-closing activities.  Atchison also sued McNeese Title and Florida residents Richard McNeese and 

Peggy Owens, the owners and officers of McNeese Title.  Atchison claimed that McNeese knowingly 

misrepresented to him prior to his closing that all the lots in the subdivision would close by the closing 

date for his lots.  McNeese and Owens moved to dismiss for lack of personal jurisdiction, attaching 

affidavits outlining their limited contacts with the State of Alabama.  The trial court denied the motions, 

and McNeese and Owens petitioned the Alabama Supreme Court for a writ of mandamus.  In response, 

Atchison argued that his complaint alleged a conspiracy among all of the defendants and that such a claim 

was sufficient to invoke personal jurisdiction.  The Court, however, granted the petition and issued the 

writ, holding that, where a complaint fails to allege a basis for jurisdiction, the burden to produce affidavit 

testimony never shifts to the defendant.  Instead, the defendant is entitled to dismissal.  The Court further 

held that Atchison had failed to plead conspiracy as a jurisdictional basis.  The Court held that all 

allegations of conspiracy were directed to the merits of Atchison’s claims against C-D Jones and 331 and 

did not purport to identify a basis for jurisdiction.  Justice Murdock concurred in the result, but disagreed 

that the Rule 12(b)(2) entitles a defendant to dismissal due to a plaintiff’s failure to allege personal 

jurisdiction.  Instead, Justice Murdock asserted that a defendant is entitled to dismissal for lack of personal 

jurisdiction only when, based on the evidence before the court, there is no personal jurisdiction over the 

out-of-state defendant.  

Click here for Opinion 

Ex parte Spurgeon, No. 1101198.  A seven-year-old boy died from injuries sustained in his foster 

parents’ swimming pool. The child’s personal representative filed suit against the foster parents alleging 

that they had negligently and/or wantonly caused the boy’s death.  The foster parents moved for summary 

judgment on all claims arguing that the claims were barred by the doctrines of parental, State, and/or State-

agent immunity. The trial court denied their motion for summary judgment and the foster parents filed a 

petition for writ of mandamus with the Alabama Supreme Court requesting that the trial court be ordered 

to dismiss the claims. The Court, in granting the petition for mandamus in part, held that Alabama law 

required the dismissal of the negligence claims against the foster parents under the doctrine of parental 

immunity.  The Court, in declining mandamus relief in part, held that the doctrine of parental immunity 

did not extend to wantonness claims asserted against the foster parents. Further, the Court rejected the 

foster parents’ argument that they were State officials and/or agents for the purpose of applying the 

immunity applicable to State officials and/or agents.  

Click here for Opinion 

 

 

ALABAMA COURT OF CIVIL APPEALS  
 

Southern Union State Community College v. Sallato, No. 2091201.  Plaintiff filed an administrative 

action and a civil action seeking review of the Alabama Board of Education’s (“the Board”) decision to 

discharge her as president of Southern Union State Community College. Plaintiff contended that her 

removal was in violation of the Fair Dismissal Act (“FDA”) and simultaneously sought review of Southern 

Union’s election to terminate her previous employment with Southern Union.  In a consolidated action, an 

administrative law judge found that Plaintiff’s removal violated the FDA and that Plaintiff was entitled to 

return to work in her former position.  Southern Union, and other related parties (“Southern Union 

Parties”), sought review in the Montgomery Circuit Court, which upheld the administrative law judge’s 

decision. The Southern Union Parties appealed.  In reversing the trial court’s decision, the Alabama Court 

of Civil Appeals considered whether Plaintiff’s removal as president of Southern Union was governed by 

the FDA and thus implicating the FDA’s procedural and substantive rights.  In considering the plain text 

and legislative history, the Court held that the FDA may only apply to an individual employed by an entity 

covered under the FDA.  The Court explained that while Southern Union was an entity covered under the 

FDA, the Board was not.  The Court then determined that Plaintiff was elected by the Board, and the 

Board had the right to control execution of her duties as president.  Plaintiff was an employee of the 

Board, not Southern Union, and therefore had no rights under the FDA.  Further, the Court refused to 

allow Plaintiff to “tack on” her previous Southern Union employment as a means to obtain coverage under 

the FDA.  Accordingly, because the FDA did not apply to Plaintiff’s discharge, the Court concluded that 

the administrative law judge did not have jurisdiction to decide the dispute and reversed the trial court.  

The Court also denied Plaintiff’s request to remand the case on constitutional issues.  Instead, the Court 

remanded the case to the administrative law judge for entry of judgment dismissing the action.  

Click here for Opinion 

Slaby v. Mountain River Estates Residential Association, No. 2100498.  Mountain River Estates 

Residential Association filed suit to enforce a restrictive covenant burdening a property owned by Mark 

and Maria Slaby.  The covenant limited the use of the property to single-family residential purposes only 

and prohibited commercial and other uses.  The Slabys began renting their cabin to vacationers on a short-

term basis, and Mountain River sought an injunction preventing those rentals.  The trial court granted 

Mountain River’s request for an injunction enforcing the covenant, and the Slabys appealed.  The Alabama 

Court of Civil Appeals noted that restrictive covenants are not favored by the courts and should be strictly 

construed.  The Court held that a restrictive covenant limiting the use of property to single-family 

residential purposes (such as eating, sleeping, and other residential purposes), does not impose a 

requirement that only the owners of the property can occupy it. The restriction on “commercial use” in the 

restrictive covenant at issue, according to the Court, did not contemplate the short-term rental of the 

property, which the Court determined to be a residential use. The Court reversed the trial court’s judgment 

prohibiting rental use of the property and ordered the trial court to enter judgment in favor of the Slabys.  

Click here for Opinion 

Mitchell v. State Farm Mutual Automobile Insurance Co., No. 2100184.  Tracy Mitchell was injured 

when she was struck by a vehicle. Mitchell was insured under an automobile policy issued by State Farm. 

Mitchell made a claim on the policy for, among other things, $5,000 in medical expenses, which State 

Farm paid.  Mitchell then hired an attorney to pursue her claim.  State Farm informed Mitchell and her 

attorney that it intended to pursue a subrogation claim, and then demanded payment from the other 

driver’s insurance company. The driver’s insurance company refused to pay the $5,000 in medical 

expenses, because it was part of the bodily injury claim asserted by Mitchell.  Mitchell filed suit against 

the driver and State Farm, alleging that State Farm was liable for conversion of funds stemming from State 

Farm’s rejection of the proposition that its subrogation interest was subject to the common-fund doctrine. 

Mitchell and the driver’s insurance company reached a tentative settlement amount of $35,000. State Farm 

gave its consent but required a full reimbursement of its $5,000 payment. Both Mitchell and State Farm 

filed motions for summary judgment regarding the applicability of the common-fund doctrine.  The trial 

court ruled in favor of State Farm, holding that State Farm took sufficient affirmative action on its own 

behalf to avoid application of the common fund doctrine by notifying Mitchell that it would protect its 

own interests. Mitchell appealed. The Alabama Court of Civil Appeals reversed the trial court’s decision 

and held that the common-fund doctrine did apply.  The Court held that neither State Farm’s statement that 

it would pursue its own subrogation claim nor its initial demand to the driver’s insurance company helped 

to create the fund; therefore, neither action amounts to “active participation” to justify avoidance of the 

common fund doctrine.  Accordingly, the Court reversed the judgment and remanded the case.  

Click here for Opinion 

Lewis v. Alabama Power Company, No 2100815.  Plaintiff Casey Lewis was working pursuant to a 

labor broker agreement with Fluor Maintenance at Alabama Power Company’s (“APCo”) Barry Steam 

Plant (“Plant Barry”) when he was injured in a fall during construction work there.  He filed suit against 

APCo, among others, alleging negligence and wantonness.  In conjunction with his work at Plant Barry, 

Lewis signed project security rules.  The Rules named Fluor and Southern Company Services (“SCS”), 

APCo’s agent, as having direction, control, and supervision of labor broker employees like Lewis.  APCo 

moved for summary judgment based on the special employer doctrine.  A special employer is immune 

from suit under the exclusive remedy provision of Alabama Code § 25-5-53, which makes workmen’s 

compensation benefits the exclusive remedy for employees who are injured in the line and scope of their 

employment.  A three-part test is applied to determine if an employer falls within the doctrine.  To 

establish special employer status, and thus immunity from tort liability, it must be shown that: (1) the 

employee has made a contract of hire, express or implied, with the special employer; (2) the work being 

done is essentially that of the special employer; and (3) the special employer has the right to control the 

details of the work.  The trial court concluded that APCo was Lewis’s special employer and granted 

summary judgment for APCo.  On appeal, the Alabama Court of Civil Appeals reversed the summary 

judgment in APCo’s favor.  The Court concluded, under the first part of the test, that Lewis did not have 

an express or implied contract with APCo.  Under the Rules, it was not clear to Lewis that he was being 

provided by Flour to APCo rather than to SCS.  The dissent concluded that APCo was the special 

employer because Lewis understood APCo and SCS to be the same; he worked at APCo’s plant for three 

months; and APCo indirectly provided workers’ compensation insurance.   

Click here for Opinion 
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