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With many facets of the American health care system changing, physi-
cians are looking for new ways to generate income. Several new income 
opportunities also are leading to improved care for patients.

Jim Stroud and Mary Elliott, certified public accountants with Warren, 
Averett, Kimbrough & Marino, work with several physician clients who 
are finding ways to increase their bottom line. “In the physician’s world, 
the major players – Blue Cross and Medicare – have had significant cuts, 
so the reimbursements to doctors are down,” Elliott says. “Office visit re-
imbursements are still okay, but payments for procedures and diagnostics 
have been cut.”

New Income Sources for Doctors 
Encourage Improved Patient Care

By Jane ehrhardt

“Two days ago, I removed a tumor that 
was almost half the size of the kidney,” says 
Lee Hammontree, MD, with Urology Centers 
of Alabama. “We’re getting better and better 
at preserving kidney function by doing partial 
nephrectomies.”

The credit for this latest successful surge 
of partials goes to the Firefly addition on the 
da Vinci Surgical System. The da Vinci has 
been around since 1999 and has been used 
extensively in many surgical specialties, from 
cardiac to neurology. It entered the renal cancer 
arena around 2006. 

“Almost every renal mass now, we’re trying to look at it 
with robotic and other techniques and asking, ‘Can we do a 

partial?’ And the answer is becoming ‘yes’ more 
and more,” says Thomas Holley, MD, with 
Urology Centers of Alabama. He works on the 
da Vinci primarily out of Trinity Medical Center 
and St. Vincent’s Birmingham. 

The Firefly addition arrived on the Bir-
mingham scene in September. “Since the advent 
of robotic surgery, we’ve done fewer radical ne-
phrectomies. The Firefly system helps us do an 
even better job,” says Hammontree, who works 
out of Brookwood Medical Center. 

Firefly uses near-infrared imaging to detect 
an injected dye of indocyanine green (ICG) in 
the blood. The dye helps identify vascular flow 
to the kidney and distinguish between normal 

tissue and cancer tissue. “In the viewer, it looks like a black-

New Firefly Technology Enhances 
Partial Nephrectomy Options

Continued on page 8

Continued on page 12

Birmingham’s Comprehensive Pain Specialists
860 Montclair Rd., Ste 955, Birmingham, AL 35213

 p: 205-332-3160 f: 866-702-0880 • www.bamapain.com

Birmingham’s Comprehensive Pain Specialists

TAX & FINANCIAL PLANNING

HEALTHCARE 
SPOTLIGHT: 
Dr. Reed Estes: Ortho 
Surgeon Choreographs 
Recovery from Dance 
Injuries
seeing a patient 
return to work 
after recovering 
from a bone injury 
can be a time of 
mixed emotions 
for an orthopedic 
surgeon—running 
the gamut from excitement to satis-
faction to anxiety ... page 3

Short-Circuiting Knee Pain
Peripheral Nerve Stimulator 
Implants a New Therapy For Knees

When knee pain 
persists even 
following total 
joint replacement, 
what’s the next 
step? if stronger 
drugs and higher 
doses don’t take the edge off the 
discomfort, are patients left simply 
having to learn to live with the pain 
and the limitations it causes in 
everyday life?  ... page 4

Are you safeguarding your 
practice assets?
When was the last time you thought 
about your practice’s internal control 
processes?  ... page 11
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your expert resource and your ultimate 
peace of mind. Our comprehensive 
workers’ compensation coverage is 
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the Healthcare Industry of Alabama 
and is offered to you on an at-cost basis. 

Partner with us today, and let us help 
you maximize your company’s injury 
prevention by providing you with 
personalized on-site consultation, claims 
verification and thorough investigation 
that you need.
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As most providers are well aware, 
Recovery Audit Contractors (“RACs”) 
are private companies contracted by 
the Centers for Medicare and Medicaid 
Services (“CMS”) tasked to identify 
Medicare and Medicaid overpayments 
and underpayments and return these 
funds.  As these audits ramp up in Ala-
bama, it is essential that all providers be 
familiar with the appeal process and be 
proactive in seeking appeals should there 
be concern over the validity of a RAC 
determination.  

Timing is critical in challenging 
a RAC overpayment determination.  
While a provider must act within the al-
lotted appeal timeframes, a delicate bal-
ance must be maintained between acting 
quickly to preserve appeal rights and 
avoid recoupment triggers and acting 
cautiously to ensure all documentation 
is gathered and submitted for each stage 
of appeal.  The receipt of the overpay-
ment demand letter triggers the start of 
the timeframes for appeal.  

The Five Steps of the RAC Appeals 
Process:

1. Redetermination
The first level in the appeals process 

is redetermination. A request for rede-
termination must be filed in writing 
within 120 calendar days of receiving 
notice of initial determination.  How-
ever, in order to prevent recoupment 
of the alleged overpayment against the 
provider’s current Medicare payments, 
the request for redetermination must be 
filed within 30 days of the date of the 
demand letter.  Providers must be aware 
of the risk involved in delaying payment, 
though.  If a provider does not prevail 
in the appeals process, the amount due 
to CMS could include interest on the 
total recoupment amount.   

While this is the first level of the ap-
peals process, the request for redetermi-
nation should be written with the entire 
appeals process in mind.  The request for 
redetermination will be analyzed at every 
level of appeal to follow and should be 
as comprehensive as possible to encom-
pass all of the grounds on which the 
provider contends the determination is 
incorrect.

2. Reconsideration
The second level in the appeals 

process is reconsideration conducted 
by a Qualified Independent Contractor 
(“QIC”). This second level of appeal 
must be filed within 180 calendar days 

of receiving notice of the redetermi-
nation decision.  In order to prevent 
recoupment of alleged overpayment 
through offsetting of current funds due, 
the request for reconsideration must be 
filed within 60 days of the date of the 
redetermination decision.

Reconsideration is based upon a 
review of the findings and evidence 
submitted at the initial determination 
and redetermination levels.  At this 
stage of the appellate process, providers 
can submit additional evidence and/
or missing documentation in support 
of the appeal.  In fact, it is crucial that 
all evidence be submitted at the recon-
sideration phase.  Failure to submit all 
evidence prior to the issuance of the 
reconsideration decision will prevent 
the future consideration of that evidence 
absent a showing of good cause.  

The QIC must notify all parties 
of the reconsideration decision within 
60 days of the request.  (If additional 
evidence has been submitted, the QIC’s 
deadline can be extended.)  Once the 
QIC releases the reconsideration deci-
sion, providers cannot stop the with-
holding of current payments due and 
CMS may begin recoupment of the 
alleged overpayment.

3. Administrative Law Judge 
Hearing

The third level of appeal is an Ad-
ministrative Law Judge (“ALJ”) hearing. 
A written request for an ALJ hearing 
must be filed within 60 days of receipt 
of the QIC’s reconsideration decision. 
Unlike the first two levels of appeal, 
this request must meet an amount in 
controversy requirement.  

ALJ hearings may be conducted in 
person, through video conference, or by 
telephone.  At the ALJ hearing, parties 
are given the opportunity to present 
evidence in the form of documents 
and witness testimony.  Witnesses can 
include internal clinicians and external 
experts.  After reviewing all of the evi-
dence and legal arguments presented in 
the hearing record, the ALJ must make a 
decision within 90 days from the date of 
receiving the request for hearing.  (This 
time period can be extended or waived 
by the parties.)

4. Medicare Appeals Council
The fourth level of appeal is the 

Medicare Appeals Council (“MAC”) 
review.  A written request for MAC 
review must be filed within 60 days fol-
lowing receipt of the ALJ’s decision and 

Taking It to the Next 
Level:  Appealing a 
RAC Determination

Continued on page 14
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expressed concern that they rarely or 
never receive advance notification of 
drug shortages or learn why the drug is 
in short supply.

In another survey, the American 
Society of Health-System Pharmacists, 
in partnership with the University of 
Michigan Health System, found that 
the labor costs and time required to 
manage shortages translates to an esti-
mated annual impact of $216 million 
nationally.

The AHA and the ASHP teamed up 
this year to craft some recommendations 
to help ameliorate the growing problem. 
Those included establishing an early 
warning system, removing regulatory 
obstacles faced by manufacturers and 
the FDA to avert or mitigate shortages, 
improving communication and incen-
tivizing drug manufacturers to stay in, 
re-enter or initially enter the market.

What the FDA Can Do
Jensen expressed some frustration 

that there’s only so much the FDA can 
do to help. “We have a limited authority 
when it comes to shortages,” she said. 
In fact, her program has just five full-
time staff members, and the agency has 
just one regulation at its disposal. One 
federal law requires a sole manufacturer 
of a life-saving drug to notify the FDA 
if it intends to discontinue the drug’s 
production.

Thus, the success of the FDA’s 
efforts depends on the manufacturers 
themselves, Jensen explained. “The FDA 
can’t tell manufacturers how much drug 
to produce. That’s all up to the company. 
We’re trying to do what we can to help, 
and with the pharmaceutical companies, 
it’s really a voluntary participation for 

them to work with us.”
The key to preventing shortages, 

Jensen stressed, is early notification by 
manufacturers when there’s a problem. 
If that happens, there are a number of 
actions the FDA can take. During 2010, 
the FDA prevented nearly 40 shortages 
– 16 were halted by easing regulations 
and 13 by expediting reviews. Already 
this year, the FDA has prevented just 
over 100 shortages, she said.

“In rare cases, we’ve actually had 
importation as a way to help with these 
shortages,” Jensen explained. “We 
did this in 2010 with propofol. The 
propofol shortage was severe; we had 
two companies that were having quality 
issues and the third company was trying 
to meet demand and to help increase 
the supply.” Thus, the FDA approved 
a temporary importation of Europe’s 
version of the drug. This year, the FDA 
thwarted several potential shortages 
that could have been problematic as a 
result of the earthquake in Japan. “Sev-
eral firms actually lost their suppliers,” 
Jensen said. “They let us know in time, 
and we were able to work with the com-
panies to qualify other suppliers quickly 
before the companies ran out.”

Jensen said the ASHP actually main-
tains the most accurate and complete list 
of drug shortages. “When hospitals are 
facing a shortage and if they don’t see 
the information on our FDA website 
or on ASHP’s website, let us know,” 
she said. “Sometimes those are the first 
notifications that we do receive, so we 
do appreciate it, and we do appreciate 
hearing about impact. We know that 
these shortages are impacting hospitals, 
and we want to hear about it.”

Record Drug Shortages, continued from page 13

must meet an amount in controversy 
requirement. 

A provider requesting MAC re-
view must identify the parts of the ALJ 
determination with which it disagrees 
and explain the specific reasons for 
challenging these portions of the deci-
sion.  An appeal to the MAC does not 
involve a hearing.  Instead, the MAC 
gives the parties the opportunity to file 
written submissions.  The MAC may 
also request that CMS or its contractor 
file a brief.  If a particular case raises an 
important and/or new question of law, 
policy, or fact that cannot be decided 
based upon the written submissions 
alone, the MAC may grant a request for 
oral argument.

The MAC must issue a final deter-
mination or remand to the ALJ within 
90 days of receiving the request for 
review of the ALJ determination, un-
less this deadline is extended due to the 
filing of a written brief.  If the MAC 
determines that additional evidence is 
needed or that additional action by the 

ALJ is warranted, the MAC can remand 
the case back to the ALJ for further 
proceedings.  Once the MAC releases 
its final decision, that decision binds 
all parties unless the decision is modi-
fied by a Federal District Court.  If the 
MAC does not issue a decision within 
the required time frame, the provider 
may request that the case be accelerated 
to the Federal District Court.

5. Judicial Review in Federal 
District Court

The final step in the appeals process 
is review in Federal District Court. An 
appeal to Federal District Court must be 
filed within 60 days from the receipt of 
the MAC’s decision, and must meet an 
amount in controversy requirement. 

Taking It to the Next Level, continued from page 10

Jennifer Hoover Clark is an associate 
in Balch & Bingham, LLP’s Health Care 
Law Practice Group.
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