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Death Panels and the Independent Payment 
Advisory Board 
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When the Affordable Care Act passed in 2010, it included § 3403, which created the Independent Payment Advisory 
Board or IPAB.  Its ostensible purpose was to control costs by protecting the Medicare program from special interests.  
The idea was that the IPAB would make recommendations to limit the growth of Medicare costs.  Those 
recommendations were intended to be driven by evidence-based medicine, data, expert advice of physicians and 
stakeholder input, rather than the lobbying efforts of special interests.  The recent appeal decision upholding the Act did 
not address the IPAB.   

While the ACA was undergoing debate, Sarah Palin, in the Summer of 2009, denominated the IPAB as “Obama’s death 
panel,” which would decide who was worthy of care.  Also, during the debate on the ACA, Democrats offered and then 
dropped a proposal to encourage end-of-life planning after it touched off a political storm.  Although the ACA did not 
mention end-of-life planning when it was signed into law in March 2010, end-of-life planning was included in a final 
regulation setting Medicare payment rates for thousands of physician services published in the Federal Register in late 
November 2010.  It required physicians to discuss end-of-life planning with patients during annual physicals.  When the 
regulation was published the previous July for public comment, it did not include end-of-life planning.  The failure to 
include the provision in the version published for public comment was a self-inflicted wound for the Obama administration, 
which withdrew the end-of-life planning provision from the final rule in January, 2011 shortly after its effective date.   

So we are left with the IPAB.  

Who is the IPAB? 

The IPAB will consist of fifteen members (including physicians and other healthcare professionals, employers, consumers 
and seniors) appointed by the President and confirmed by the Senate.  

How Does the IPAB Work? 

Like many aspects of the ACA, the IPAB does nothing until 2014.  But once it starts, it wields immense power.  If growth in 
Medicare exceeds a target rate (growth in the economy plus 1% after 2017), then the IPAB must recommend savings that 
either reduce that growth to a target rate or otherwise reduce spending by 1.5% after 2017, whichever is less.  The goal is 
for IPAB to prevent Medicare from growing too fast.  While the IPAB’s recommendations are not binding, they will become 
law unless Congress passes substitute legislation and the President signs it.  In that regard, IPAB is somewhat 
reminiscent of the 2006 Defense Base Closure and Realignment Commission.  Thus, IPAB’s proposals can become law 
without Congressional action or approval and will be impervious to a Presidential veto.  The IPAB is not subject to 
Congressional oversight.   

Without question, § 3403 concentrates vast power in the hands of a fifteen person Board.  It can use that power 
independent of Congress, of the President, of the judiciary, and – some argue - of the will of the people.  Proponents 
believe that such independence is necessary to protect Medicare from the will of special interests.  That being said, the 
IPAB specifically is prohibited from rationing care, raising taxes or premiums, increasing cost-sharing, or restricting 
benefits or modifying eligibility for Medicare.  As Peter Orszag, a former Obama Director of OMB, framed it in a discussion 
at the Economic Club of Washington:  “This institution could prove to be far more important to the future of our fiscal 
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health than, for example, the Congressional Budget Office.  It has an enormous amount of potential power.”  Significantly, 
former Bush administration CMS Chief Mark McClellan has called for “[strengthening] and [clarifying] the authority and 
capacity of the Independent Payment Advisory Board.”  

What Lies Ahead for the IPAB? 

Legislation has been promulgated to repeal the IPAB.  Moreover, one lawsuit is pending challenging the constitutionality 
of IPAB on the basis that it has the power to legislate without Congressional action, Congressional approval, 
Congressional oversight, or being subject to a Presidential veto.  The ACA anticipated heavy criticism of the IPAB.  It 
contains provisions prohibiting Congress from repealing § 3403 outside a seven month window in 2017, and requires a 
vote of 3/5th of both houses of Congress in favor of repeal.  Whether restricting the power of future Congresses to legislate 
in this manner passes constitutional muster remains to be seen.   

Thus, the future of IPAB is uncertain despite the upholding of the ACA.  
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