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It’s Gonna Cost Ya 
 

By R. Pepper Crutcher, Jr. 
 
Unless exempt, you must offer qualifying health care coverage or pay a “shared responsibility cost” beginning January 1, 
2014.  That’s the core ACA message to employers.  But the National Labor Relations Act, 29 U.S.C. § 151 et seq., a 
federal law from the 1930’s, gives unions an incentive to delay and obstruct compliance planning in order to extort 
concessions from employers.  This article provides basic information about consequent ACA compliance issues faced by 
employers of union-represented employees. 
 
An employer of union-represented employees may not change their wages, hours or working conditions without first giving 
their union fair notice and an opportunity to bargain about the proposed changes and about their effects on the 
represented employees.  To do so would be an unfair labor practice remediable under 29 U.S.C.  § 158(a) (administrative 
charges, hearings and appeals) and § 160(j) (authorizing preliminary injunction proceedings in district courts). 
 
A union may waive – if the waiver is clear and unequivocal – the right to bargain, and typically does so during the term of 
an existing labor contract.  In such agreements, both sides typically insert a “zipper clause” saying that neither may 
compel the other to bargain further during the term of the agreement.  Labor contracts also typically contain a 
“management rights” section that preserves the employer’s pre-existing legal right to do anything that is not forbidden by 
the agreement.  Some are clear enough to operate as legal waivers of the union’s right to bargain in some cases.  But if 
ambiguous, such provisions are just employer ego salve, lacking any legal value. 
 
Absent a waiver or union agreement, a lawful change in wages, hours or working conditions requires a National Labor 
Relations Board finding of a genuine impasse in negotiations that permits the employer to implement the proposals that it 
has on the table during the deadlock.  The Board, especially the Obama Board, strives to avoid finding a bargaining 
impasse that justifies employer unilateral action.  The employer takes such action at its peril, because the Board takes 
months, often years, to resolve unfair labor practice charges. 
 
In that context, the union incentive to delay and obstruct ACA compliance is clear.  January 1, 2014 is a hard compliance 
deadline, but employers with 2013 policy renewals or self-insured plan funding decisions can expect ACA-related cost 
increases for the plan year that includes part of 2014.  So, an employer may need to implement in 2013 its decision to go 
bare or to offer qualifying coverage.  If the latter, the employer may also have to choose in 2013 whether to stay 
“grandfathered” or make cost-saving changes that will forfeit “grandfathered” status.  The employer can delay the 
“grandfathered” election until the termination of a labor agreement, if that agreement was ratified before March 23, 2010.  
42 U.S.C. § 18011(d).  But if there is a current labor contract with a zipper clause, the union may refuse to discuss 
changes.  If union leaders see any down side in the employer’s proposal, they are likely to do just that, unless the 
employer offers an adequate (lawful, please) inducement, such as more vacation time or increased wages.  Even if 
discussions can begin promptly after the employer decides what it wants to do – either because the union agrees to re-
open the agreement or there is no existing agreement – the obligation to give a union fair advance notice and then to 
bargain, over both changes and their effects, until reaching an agreement or a lawful deadlock, may take months.  Faster 
resolution may require the employer to offer costly inducements.  An especially obstructive union may file unfair labor 
practice charges, grievances and take other actions to maximize both the delay and its consequent leverage. 
 
Unions may have even more than the usual reason to obstruct and delay employer compliance plans with regard to this 
new statute, in order to benefit from the slow process of setting the ACA standard for “essential health benefits” under 42 
U.S.C. § 18022.  Kathleen Sebelius, the Secretary of Health and Human Services, must insure that her definition of 
“essential health benefits” is “equal to the scope of benefits provided under a typical employer plan ...”  She must base 
this determination, in part, on the Secretary of Labor’s reported “survey of employer-sponsored coverage . . . including 
multi-employer plans.”  DOL Secretary Hilda Solis published her report on April 15, 2011.  It incorporated data from the 
2008 and 2009 Bureau of Labor Statistics National Compensation Surveys of about 36,000 private, state and local 
government employers.  Secretary Sebelius also must provide for public notice and comment and must submit her report   
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to Congress.  Her proposed rule, 45 C.F.R. Part 156, was published in the Federal Register, Vol. 77, No. 108, on June 5, 
2012.  Comments were due by July 5, 2012.  She decided to focus on the three largest plans in each state, by enrollment.  
Given current political conditions, no one should be surprised if relatively generous government employee union, private 
sector union and multi-employer association welfare benefit plans set the standard for the “essential health benefits” that 
must be offered to private sector, non-union employees.  If unions expect that to be law by 2014, employers should not 
expect earlier agreement to a proposal that may be less generous. 
 
Normally, time favors the employer in labor negotiations.  But unionized employers who delay their ACA compliance 
planning and related union negotiations may find that the script has flipped, and expensively so. 
 
_______________________________ 
References:  The National Labor Relations Act, 29 U.S.C. § 158(a), § 160(j); the Affordable Care Act, 42 U.S.C. § 18011, 
§ 18022;  “Selected Medical Benefits: A Report from the Department of Labor to the Department of Health and Human 
Services,” (April 15, 2011); proposed HHS rule at 77 Fed. Reg. No. 108. 
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