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Alabama Enacts Major Revision of

Alabama Code 8-1-1

By Will Hill Tankersley, Richard J.R. Raleigh Jr., J. Casey Pjpes and Adam K. Israel

“To advise a client
on the enforceability
of a non-compete
agreement under

Alabama law is to

flirt with malpractice.”

—~Anonymous Alabama lawyer

Introduction

For generations, Alabama lawyers who
addressed issues related to non-corporate
agreements have contended with a vague
statute (Ala. Code § 8-1-1) (“Restrictive
Covenant Act”), conflicting case authori-
ty, dramatic shifts in the controlling legal
standard and trial courts that feel free to
“blue pencil” agreements in ways that no
one could have anticipated, turning whol-
Iy unenforceable covenants into enforce-
able covenants or vice versa.

As aresult, it was notoriously difficult to
advise clients as to the enforceability of
restrictive covenants, even in situations
where there appeared to be a reported case
directly on point. For years, without clear
legislative guidance, the Alabama Supreme
Court struggled to develop a coherent set
of analytical tools for restrictive covenant
cases. Among other areas, the question of
whether a restriction is “total” or only
“partial” restraint, and the degree to which
other elements of enforceability (e.g. “pro-
tectable interest” and “professional” status)
apply to “partial” restraints, have been
grafted onto Alabama’s restrictive covenant
jurisprudence, '

With no clear guidance from the legis-
lature, the Alabama Supreme Court’s
interpretation of the Restrictive Covenant
Act shifted dramatically. For example in

Sevier Insurance Agericy v. Willis Corroon
Corp.,! the Alabama Supreme Court was
presented with two cases involving insur-
ance brokers who had allegedly violated
identical covenants in two different juris-
dictions (Montgomery County and
Jefferson County). In the Jefferson
County case, the trial court held that the
covenant was a valid “partial” non-solici-
tation agreement and granted declaratory
relief for the former employer. In the
Montgomery County case, the covenant
was held to be an invalid “total” restraint
(non-compete agreement). On appeal, the
supreme court initially reversed the
Montgomery ruling and upheld the
Jefferson County result. On rehearing, the
Alabama Supreme Court reached the
exact opposite result, reversing the
Jefferson County holding upholding the
covenant and affirming the Montgomery
County holding invalidating the
covenant. The Alabama Supreme Court
ultimately held that, contrary to prior
Alabama law, non-solicitation agreements
were “total” restraints subject to the
restrictions of Ala. Code § 8-1-1-an argu-
ment that neither party raised. Eight years
later, the Alabama Supreme Court
reversed Sevier and announced a new
standard that a restrictive covenant was
not a “total” restraint unless the bound
party was prevented “from practicing her
trade or profession
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History of Alabama’s
Restrictive Covenant
_aw

“It is the public policy of Alabama that contracts restraining
employment are disfavored.” Alabama’s restrictive covenant law
has its roots in English common law. “During the Middle Ages,
English courts found all restraints on trade to be void and unen-
forceable, including post-employment covenants not to compete™
This is because covenants in restraint of trade violated the custom-
ary rules of the craft guilds. During the 15® and 16™ centuries,
“craft guilds were the dominant vehicles of economic activity in
England™ The guilds were divided among master craftsmen, jout-
neymen and apprentices.® “The goal of the apprenticeship system
was to provide the master craftsman with a small labor force, and
provide young men with a means of technical training to introduce
them to the skills of the given trade”” “The relationship between
apprentice and master was a contractual one: the master agreed to
provide essential training to the apprentice in exchange for low-
wage labor over a given period of time, usually seven years. At the
end of the contractual period, the apprentice would be free, as a
journeyman, to practice his trade, eventually becoming a master”™

However, “[f]reedom of contract emerged as capitalism became
the predominant policy concern during the eighteenth and nine-
teenth centuries. As a result, English courts began issuing deci-
sions which allowed limited restraints on trade™ Although the
courts retained the presumption against the enforceability of
restrictive covenants that had developed in the common law, they
began applying a “rule of reason” in the enforcement analysis. "
Under the “rule of reason,” the inquiry was whether there was
“some essential economic or business purpose”! for the agree-
ment and whether the restrictive covenant “appeared to be made
upon good and adequate consideration?* Over the next century,
the English common law “rule of reason” evolved into an interest-
balancing analysis. For example, “[i]n Horner v. Graves, the
English court found that the element of reasonableness was not
limited only to the consideration stated in the contract, but also its
potential impact on the public welfare™?

Beginning in the early 19® century, American courts adopted
the common law “rule of reason” in their analysis of restrictive
covenants and began upholding contracts in restraint of trade “if
the restraints [were] reasonable under the circumstances, ancil-
lary to a valid transaction or relationship, and limited in duration
and geographic scope”'* It is against this legal landscape that
Alabama adopted its first set of restrictive covenant statutes.

Chapter 272, article 7, § 6826 of the 1923 Alabama Code set out
the general common law presumption against contracts in restraint
of trade that persists today. According to § 6826, “Every contract by
which any one is restrained from exercising a lawful profession,
trade, or business of any kind, otherwise than is provided by the next
two sections, is to that extent, void”*® Sections 6827 and 6828 set out
two exceptions to this general rule. First, § 6827 permitted “[o]ne
who sells the goodwill of a business” to “agree with the buyer to
refrain from carrying on a similar business within a specified county,
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city, or a part thereof, so long as the buyer, or any person deriving
title to the goodwill from him, carries on a like business therein
Section 6828, which, except for minor editorial changes, is identical
in all material respects to the current version of Ala. Code § 8-1-1(c),
allowed partners, “upon or in anticipation of a dissolution of the
partnership, [to] agree that none of them will carry on a similar
business within the same county, city; or town where the partnership
business has been transacted, or within a specified part thereof™”

The Alabama legislature amended § 6827 in 1931 to extend the
enforceability of restrictive covenants to the employee-employer
relationship and to specifically permit non-solicitation agreements
(the statute previously only mentioned agreements “to refrain from
carrying on or engaging in a similar business”).”® Beginning on
July 23, 1931, amended § 6827, which is identical in all material
respects to the current version of Ala. Code § 8-1-1(b), stated:

Exception in Favor of Purchaser and Employers-One who
sells the good will of a business may agree with the buyer, and
one who hires as an agent, servant, or employee may agree with
his employer, to refrain from carrying on or engaging in a similar
business and from soliciting old customers of such employer
within a specified county, city, or a part thereof, so long as the
buyer or any person deriving title to the good will from him, and
so long as such employer carries on a like business therein.'”

Sections 6826-6828 were recodified without material alteration
in the 1940 Code® and again in the Code of 1975.%

Alabama Law Institute
Committee Actions to
Revise the Restrictive
Covenant Act

Alabama is blessed with the superb Alabama Law Institute (“ALIL")
and its executive director, Othni Lathram. Tn 2011, the ATI took on
the task of providing clarity and predictability to this contentious
and confusing area of Alabama law. The ALI convened a committee
of judges, law professors and leading practitioners in the field
(“Committee”). The committee set a high bar for itself by adopting
principles to guide its revision of the Restrictive Covenant Act.”

The ALI Committee did not view its role to be the elimination of
restrictive covenants, Businesses routinely enter into such covenants
with employees, sellers of businesses and other businesses.”
However, the committee was very much aware that without limita-
tions, such covenants can become very one-sided and unnecessary
restrictions at a time (L.e. post-employment) when the bound party
is likely receiving nothing of value from the enforcer. Conversely,
businesses must have the reasonable assurance that properly crafted
and supported covenants consistently will be enforced.

The ALI effort to re-codify and clarify the proper application of
Alabamad’s Restrictive Covenant Act began with the selection of the
committee chair and an advisory committee.* The committee was
convened in late 2011 and met for the better part of two years
going through all of the reported Alabama cases on restrictive
covenants, reviewing articles about Alabama restrictive covenant



jurisprudence and reviewing the restrictive covenant statutes of
other states, In fall 2013, the committee completed its initial draft-
ing work and presented a draft statute to the ALI Executive
Committee and then at the ALI annual meeting, both of which
approved the draft proposed legislation.

In 2014, bill sponsors Rep. Chris England (D-Tuscaloosa) and
Sen. Phil Williams (R-Guntersville) shepherded the bill in their
respective chambers of the Alabama Legislature as HB 241 and
SB 270. During the legislative process, an industry group sought
to have time to review and consider the language of the proposed
Act. As a result, the Act was tabled for nearly a year while the
ALI committee chair and executive director met with the indus-
try group, answered questions and responded to concerns.
Representative England and Senator Williams re-introduced the
Act in the 2015 legislative session, skillfully navigating it through
the legislative process. On June 11, 2015, the governor signed the
Act into law. It will take effect January 1, 2016,

Section-by-Section
Description of the
New Act

Section 1. (a) Every contract by which anyone is restrained
from exercising a lawful profession, trade, or business of any kind
otherwise than is provided by this section is to that extent void,

Section 1(a) retains the historical starting point for the analysis
of contracts restraining trade-that they are void, Rather than
stopping at that statement and relying on judicially crafted excep-
tions and caveats, the new code section says that they are void
except as provided in this section.

(b)Except as otherwise prohibited by law, the following
contracts are allowed to preserve a protectable interest;

(1) A contract befween two or more persons or
businesses or a person and a business limiting
their ability to hire or employ the agent, ser-
vant, or employees of a party to the contract is
permitted where the agent, servant, or
employee holds a position uniquely essential
to the management, organization, or service
of the business.

Section 1(b) then goes on to identify certain situations in which
a contract is allowed to restrain trade or business, but only if the
contract preserves a protectable interest. Just because a contract is
entered into in the context of one of the enumerated, permissible
fact situations, does not result in automatic enforcement. Unless
there is a protectable interest being preserved by the contract, it
will be unenforceable. The phrase “protectable interest” is defined
in Section 2.

Section 1(b) also contains a proviso that cautions that some of
these types of contracts may be prohibited by other laws, and this

new code section is not intended to repeal or change those other
laws. One example may be antitrust laws.

Section 1(b)(1) pertains to contracts between people or busi-
nesses that prohibit any of the parties to the contract from hiring
an agent, servant or employee of the other party. While this sec-
tion expands the scope of permissible “no-hire” agreements
beyond technical employees, the class of people who cannot be
hired away by another party is limited to those who are “uniquely
essential” to certain aspects of the business, It is anticipated that
only those people whose job functions are very important and
very difficult to replicate would fit within this definition.

(b)Except as otherwise prohibited by law, the following
contracts are allowed fo preserve a profectable interest:

(2) An agreement between two or more persons
or businesses or a person and a business fo
limit commercial dealings to each other.

Section 1(b)(2) allows contracts that limit commercial dealings
to each party to the contract. Examples of contracts that fall
within this exception include requirements contracts,” output
contracts™ or exclusive provider contracts,” among others.

(b)Except as otherwise prohibited by law, the following
contracts are allowed fo preserve a protectable interest:

(3) One who sells the good will of a business may
agree with the buyer to refrain from carrying
on or engaging in a similar business and from
soliciting customers of such business within a
specified geographic area so long as the buyer,
or any entity deriving title to the good will
from that business, carries on a like business
therein, subject to reasonable time and place
restraints. Restraints of one year or less are
presumed to be reasonable.

Section 1(b)(3) allows contracts in connection with the sale of
the good will of a business to prohibit the seller from competing
with the buyer in a similar business or soliciting customers for a
certain amount of time. This continues previous Alabama statu-
tory law, but a reasonableness component regarding the time and
place restriction is.also added. One time aspect is that the buyer,
or its successors, must still be carrying on a like business, and the
other is that the duration must be reasonable. The statute
declares that a time period of one year or less is presumed to be
reasonable. There is also a geographic component that must also
be reasonable, but no statutory guidance was provided as to a
presumptively reasonable geographic area.

(b)Except as otherwise prohibited by law, the following
contracts are allowed to preserve a protectable interest:

www.alabarorg | THE ALABAMA LAWYER 387



(4) An agent, servant, or emnployee of a commer-
cial entity may agree with such entity o
refrain from carrying on or engaging in a simi-
lar business within a specified geographic area
so long as the comimercial entity carries on a
like business therein, subject to reasonable
restraints of time and place. Restraints of two
years ot less are presumed to be reasonable.

(5) An agent, servant, or employee of a commer-
cial entity may agree with such entity to
refrain from soliciting current customers, so
long as the commercial entity carries on a like
business, subject to reasonable time restraints.
Restraints of 18 months or for as long as post-
separation consideration is paid for such
agreement, whichever is greater, are pre-
surhed to be reasonable.

Section 1(b)(4) allows contracts between persons and commer-
cial entities that prohibit the person from carrying on or engag-
ing in a similar business. Section 1(b)(5) allows contracts
between persons and commercial entities that prohibit the per-
son from soliciting current customers of the commercial entity
following separation. Both of these sections allow the person
subject to the restraint to be an agent, servant or employee of the
commercial entity, which broadens Alabama law to cover inde-
pendent contractors or those who may not technically be
employees. This section also preserves the Alabama law that the
individual must be an agent, servant or employee at the time of
contract formation, as opposed to being a prospective or a for-
mer agent, servant, or employee.”® This subsection also requires
the time and place restriction to be specified and to be reason-
able, and in the instance of engaging in a similar business, a
duration of two years or less is presumed to be reasonable. In the
instance of soliciting customers, the duration of 18 months or for
so long as any post-separation consideration is being paid is pre-
sumed reasonable, '

(b) Except as otherwise prohibited by law, the following
contracts are allowed to preserve a protectable interest:

(6) Upon or in anticipation of a dissolution of a
commercial entity, partners, owners, or me-
bers, or any combination thereof, may agree
that none of them will carry on a similar com-
mercial activity in the geographic area where
the commercial activity has been transacted.

Section 1(b)(6) allows contracts in connection with the disso-
lution of a commercial entity between the partners, owners or
members to agree not to carry on a similar commercial activity
in the geographic area where the previous commercial activity
had been transacted. The purpose of this section is similar to that
of § 1(b)(3).
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Section 2. (a) A protectable interest includes all of the following:

(1) Trade secrets, as defined in Section 8-27-2,
Code of Alabama 1975.

(2) Confidential information, including, but not
limited to, pricing information and methodol-
ogy; compensation; customer lists; customer
data and information; mailing lists; prospec-
tive custonter information; financial and
investment information; management and
marketing plans; business strategy, technique,
and methodology; business models and data;
processes and procedures; and company pro-
vided files, software, code, reports, docu-
ments, manuals, and forms used in the
business that may not otherwise qualify as a
trade secret but which are treated as confi-
dential to the business entity, in whatever
medium provided or preserved, such as in
writing or stored electronically.

(3) Commercial relationships or contacts with
specific prospective or existing customers,
patients, vendors, or clients.

(4) Customer, patient, vendor, or client good will
associated with any of the following:

a. An ongoing business, franchise, commer-
cial, or professional practice, or trade dress.

b. A specific marketing or trade area.

(5) Specialized and unique training involving
substantial business expenditure specifically
directed to a particular agent, servant, or
employee; provided that such training is
specifically set forth in writing as the consid-
eration for the restraint.

(b) Job skills in and of themselves, without more, are
not protectable inferests.

Section 2 defines a “protectable interest” This includes: (1) trade
secrets as they are defined by Section 8-27-2(1); (2) confidential
information used in business that does not otherwise qualify as a
trade secret; (3) substantial relationships or contacts with prospec-
tive or existing customers, patients, vendors or clients; and (4) cus-
tomer, patient, vendor or client goodwill. The section makes clear
that job skills alone are not protectable interests. While the section
does not specifically state that the list of four specified protectable
interests are the only possible protectable interests, neither does
this section indicate a legislative intent to include other protectable
interests (e.g. “includes but is not limited to”). Thus, an argument
can certainly be made that to be a “protectable interest” it has to fit
within the four listed categories.

Section 3. In order to be valid, any contract or agreement exe-
cuted pursuant to this act shall be reduced to writing, signed by
all parties and supported by adequate consideration.



Section 3 requires a contract that restrains trade to be in writ-
ing, signed by all parties, and be supported by adequate consider-
ation. This section does not address existing Alabama law
concerning whether continued employment constitutes adequate
consideration,

Section 4. If a contractually specified restraint is overly broad
or unreasonable in its duration, a court may void the restraint in
part and reform it to preserve the protectable interest or inter-
ests. If a contractually specified vestraint does not fall within the
limited exceptions set out in subsection (b) of Section 1, a court
may void the restraint in its entirety.

Section 4 continues the “Blue Pencil” rule in Alabama. That is,
a court may void an overly broad or unreasonable restraint.
Section 4 specifically provides that the court may “void the
restraint in part and reform it to preserve the protectable interest
or interests,” but makes clear that the court may void the restraint
entirely if it does not fall within the exceptions outlined in § 1(b).

Section 5. The parly seeking enforcement of the covenant has
the burden of proof on every element. The party resisting
enforcement of the covenant has the burden of proving the exis-
tence of undue hardship, if raised as a defense.

Section 5 requires a proponent of a contract restraining trade
to prove every element necessary to enforce a covenant with the
exception of undue hardship. Some confusion existed regarding
whether the absence of undue hardship was an element of a pro-
ponent’s prima facie case. The committee viewed such a formula-
tion as awkward. As a result, the Act makes clear that undue
hardship is an affirmative defense to be raised by the party resist-
ing the enforcement of the covenant, if at all. If the resisting party
raises undue hardship as a defense, that party has the burden of
proof on the issue.

Section 6. (a) The remedies available for breach of an agree-
ment subject to this act are:

(1) Such injunctive and other equitable relief as
may be appropriate with respect to any actual
or threatened breach.

(2) The actual damages suffered as a result of the
breach or lawful liquidated damages if pro-
vided in the contract.

(3) Any remedies available in contract law,
including attorneys’ fees or costs, if provided
Sfor in the contract or otherwise provided for
by law.

(b) Nothing in this act shall limit the availability of any
defense otherwise available in law or equity.

Section 6 addresses remedies for breach of a valid agreement
and possible defenses. They are appropriate injunctive and equi-
table relief, actual damages or lawful liquidated damages if the

cantract so provides, and any other remedies available in con-
tract law if provided for in the contract or otherwise provided for
by law. The section also makes clear that any defense otherwise
available in law or equity is still available,

Section 7. Nothing in this act shall be construed to eliminate
any professional exemption recognized by Alabama law.

Section 7 codifies the fact that there remain certain profession-
als who cannot enter into contracts restraining trade, even if they
are in a contractual situation otherwise permissible under § 1(b).
The types of professionals who are prohibited from entering into
an enforceable contract restraining trade are not listed, but the
existing Alabama case law identifying such professions will con-
tinue to be followed.

Section 8. It is hereby declared that this act expresses funda-
mental public policies of the State of Alabama. Therefore, this
act shall govern and shall be applied instead of any foreign laws
that might otherwise be applicable in those instances when the
application of those foreign laws would violate a fundamental
public policy expressed in this act.

Section 8 declares that the Act “expresses fundamental public
policies of the State of Alabama.” Thus, in terms of conflict of
laws, when the application of foreign laws would violate a funda-
mental public policy expressed in the act, Alabama’s Act will gov-
ern over other laws of foreign jurisdictions. This not only codifies
existing Alabama law on this point,? but it also makes clear that
the conflict of laws analysis in this Act applies to the enforcement
of restrictive covenants notwithstanding Alabama’s usual conflict
of laws rules (i.e. lex loci contractus and contractual choice of law
jurisprudence).

Section 9. All laws or parts of laws which cénﬂict with this act
are repealed, and specifically, Section 8-1-1, Code of Alabama
1975, is repealed.

Section 9 expressly repeals the current version of § 8-1-1 and
other laws that conflict with this new law.

Section 10. This act shall become effective on January 1, 2016,
following its passage and approval by the Governor, or its other-
wise becoming law.

Section 10 states that the Act becomes effective January 1, 2016,
Therefore, this new Act will apply to actions filed after that date,
even if the contract at issue was written and entered into prior to
January 1, 2016. The Act does not destroy any existing contract
rights. In fact, § 1(b) of the Act increases the number of situations
beyond those enumerated in the current version of § 8-1-1 under
which restrictive covenants may be enforced. Furthermore, the Act
brings clarity to the proper application of Alabama’s restrictive
covenant law, rejecting some judicial applications that were not
based on the language of the statute (i.e. the “total” vs. “partial”
restraint dichotomy). Therefore, Alabama’s Act will apply to all
actions filed on or after January 1, 2016,
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Conclusion

Thanks to the ALL the committee and the bill sponsors,
Alabama lawyers will have a greater ability to create covenants
that fit within Alabama’s balanced jurisprudence of allowing rea-
sonable covenants and disfavoring ones that over-reach. The new
law will provide greater clarity and less conflict in this fraught
area of the law.

In Menioriam: Qur friend, Mike Freeman, was also on our
committee. He had a career-long interest in restrictive covenants, co-
authoring two articles on restrictive covenants for this publication.
He was an active and valuable member of our committee as long as
his health would permit. He passed away at the age of 51, a few
months before this Act was passed intolaw. | AL
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