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This article discusses situations in which one person
covenants or contracts with another not to compete. The
enforceability of such agreements is restricted by statute in
Alabama and many other states.2 Even when the covenant is of
a type expressly allowed by the Alabama statute,” it still is sub-
ject to a judicially adopted test of reasonableness.

This article presents examples of different situations in
which such agreements have been used and subsequently con-
sidered by the courts. However, the reader should remember
that there is no paucity of authority in this area. In just the
last ten years, the Alabama Supreme Court has decided over
35 of these cases. As one court noted regarding the law on this
subject:

This is not one of those questions on which the legal
researcher cannot find enough to quench his thirst. To
the contrary there is so much authority it drowns him.
It is a sea — vast and vacillating, overlapping and bewil-
dering. One can fish out of it any kind of strained sup-
port for anything, if he lives so long. This deep and
unsettled sea pertaining to an employee’s covenant not
to compete with his employer after termination of
employment is really Seven Seas . . .4

At least one judge faced with the duty of deciding a case
involving a covenant not to compete declined to embark upon
this “Seven Seas” of authority:

Because of a demanding caseload, family responsibili-
ties and a desire to consider other matters in life, this
court has been dissuaded from reading all of the avail-
able authorities.

The Alabama statute applicable to covenants not to compete
provides:

(a) Ewvery contract by which anyone is restrained from
exercising a lawful profession, trade or business of any
kind otherwise than is provided by this section is to that
extent void.
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(b) One who sells
the goodwill of a business may

agree with the buyer and one who is

employed as an agent, servant or employee may agree
with his employer to refrain from carrying on or engag-
ing in a similar business and from soliciting old cus-
tomers of such employer within a specified county, city
or part thereof so long as the buyer, or any person deriv-
ing title to the goodwill from him, or employer carries
on a like business therein,

(c) Upon or in anticipation of a dissolution of the
partnership, partners may agree that none of them will
carry on a similar business within the same county, city
or town, or within a specified part therepf, where the
partnership business has been transacted.?

The statute begins in subsectien (a) by declaring void all
contracts by which anyone is restrained from exercising a law-
ful profession, trade or business. In analyzing a situation
involving a covenant not to compete governed by Alabama law,
one generally should begin with the proposition that all such
covenants are void, except as subsections (b) or (c) exempt the
covenant from the blanket prohibition of subsection (a). One
also should consider whether the covenant can be character-
ized as a lawful partial restraint or forfeiture provision not
governed by the Alabama statute.

Of course, actions on contracts containing covenants not to
compete, in addition to satisfying the Alabama statute, are
subject to the same defenses as any other contract action. For
example, a party seeking to enforce a contract containing a
covenant not to compete must have been qualified to do busi-
ness in Alabama at the time the covenant was executed.” Like-
wise, to be enforceable the covenant must be mutually binding
and provide consideration to both parties. In Hill v. Rice,8 the
employee dance instructor agreed not to compete after termi-
nation of his employment, but the employer in the contract
did not agree to provide the employee with any minimum
hours or compensation. The Alabama Supreme Court held
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that the contract lacked mutuality at its inception and
remanded the case to the circuit court for a determination as
to whether reasonable employment in fact had been provided
to the employee before termination of the relationship.

However, merely because a covenant is made at some
point after employment commences does not necessarily
render it invalid for lack of consideration. In Daughtry v.
Capital Gas Co.,” a gas company sued its former branch
manager-routeman to enforce a covenant signed after
employment had commenced. The employment continued
for eight months after execution of the covenant, at which
time the employee left voluntarily. The court held that the
“continued employment” of the employee constituted suffi-
cient consideration.!V

While this article focuses primarily on the validity of
covenants not to compete, practitioners should be aware that
litigation in this area often includes other claims arising out
of the employment relationship and its termination. For
example, in James S. Kemper & Co. Southeast, Inc. v. Cox &
Associates, Inc.,11 the former employer sued its former
employee and his new employer, asking for injunctive relief
to enforce the covenant, damages against the former employ-
ee for breach of contract, and damages against the new
employer for knowing and intentional interference with the
covenant. The Supreme Court of Alabama ruled that (1) the
covenant was enforceable by injunction, (2) the former
employee was liable for damages for breach of contract, and
(3) the new employer was liable for damages for intentional
and knowing interference with the contractual relationship
between the plaintiff former emplover and its former
employee.

For purposes of discussion, the covenants nof disallowed by
the Alabama statute may be divided into three categories: (1)
employee-employer, (2) sale of the goodwill of a business or
partnership dissolution, and (3) partial restraints and forfei-
ture provisions.

EMPLOYER-EMPLOYEE COVENANTS

Frequently, as a condition of employment or otherwise,
employees will agree not to compete with their employers
after termination of their employment. Alabama courts view
such restraints with disfavor “because they tend not only to
deprive the public of efficient service, but tend to impoverish
the individual.”'2 As the Alabama Supreme Court declared in

Michael L. Edwards

Michael L. Edwargs is a partner with Balch & Bingham in Birmingham, He has
served as a member of the Board of Bar Commissioners of the Alabama Siate
Bar. He has served as chairman of the Business Torts and Antitrust Section of the
Alabama State Bar. Edwards received a B A. from the University of Alabama in
1964 and a law degree from the University's School of Law in 1966, where he was
a member of the editorial board of the Alabama Law Review.

Michael D. Freeman

Michael D, Freeman practices with Baleh & Bingham in Birmingham. Freeman
earried a B.A. from the University of Alabarma in 1984 and a degree from the Unl-
versity's School of Law in 1988, whiera he served as &8 member of the Philic €
Jessup International Moot Court Team and he was chosen to the Order of the Bar-
risters,

THE ALABAMA LAWYER

Calhoun v. Brendle, Inc.,'® “One does not have an unfettered
right to be free of competition in this country, and contracts
which seek to restrain one in the exercise of his right to prac-
tice a lawful trade or profession are disfavored.”

Consistent with the court’s general attitude toward post-
employment restraints, the employment exception to the gen-
eral prohibition of all contracts in restraint of trade is narrowly
construed. For example, Alabama courts will not enforce a con-
tract provision restricting the practice of a profession. This
refusal to enforce such contracts is based on the court’s inter-

pretation of subsection (a) to the Alabama statute which pro-
vides:

Every contract by which anyone is restrained from
exercising a lawful profession . . . otherwise than is pro-
vided by this section is to that extent void.

Neither subsection (b) nor subsection (c) of the statute exempt
contracts restricting the practice of a “profession.” Applying
this interpretation, the Alabama Supreme Court consistently
has refused to enforce post-employment restrictions signed by
professionals.

In defining what is a “profession” and who are “profession-
als,” the Supreme Court of Alabama has referred to the late
Dean Roscoe Pound’s definition found in the Lawyer from
Antiguity to Modern Times:

The term refers to a group of men pursuing a learned
art as a common calling in the spirit of a public
service — no less a public service because it may inci-
dentally be a means of livelihood. Pursuit of the learned
art is the purpose. Gaining a livelihood is incidental,
whereas, in a business or trade it is the entire pur-
pose. !

The callings the court has defined as “professions” include
physicians,!> veterinarians,!® and certified public accoun-
tants,17 as well as public accountants.!8 However, in Dobbins
v. Gefz Exterminators of Alabama, Inc., the court, noting that
“there are multitudes of businesses but few professions,”
rejected the argument that pest control technicians were pro-
fessionals by virtue of a statute referring to them as “persons
engaged in professional services.”

The court also has construed the wording of the Alabama
statute, which allows restrictive covenants only as to “an
agent, servant or employee,” to preclude the enforceability of
covenants entered into by independent contractors and sales
agents.?0 In Premier Industrial Corp. v. Marlow,?! the court
refused to enforce covenants between a corporation and its
“independent sales agents.” In determining whether the inde-
pendent sales agents were independent contractors (covenant
not enforceable) as opposed to employees (covenant enforce-
able), the court applied the following test:

For one to be an employee, the other party must retain
the right to direct the manner in which the business
shall be done, as well as the result to be accomplished,
or in other words, not only what shall be done, but how
it shall be done.22
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Another way by which the court has narrowly construed the
exceptions to the Alabama statute is to preclude enforcement
of covenants by anyone other than the parties to them. For
example, in Wyatt Safety Supply Co. v. Industrial Safety Prod-
ucts, Inc.,?3 the court, reversing a trial judge’s decision grant-
ing injunctive relief, refused to permit a successor to the
employer to enforce noncompetition agreements between the
employees and the predecessor emplover. In this case, the
plaintiff, Industrial Safety Products, had obtained covenants
from a number of its employees. Subsequent to obtaining
these covenants, Industrial Safety Products engaged in a num-
ber of corporate reorganizations whereby it merged with
another company and temporarily changed its name. It subse-
quently emerged from these reorganizations as Industrial
Safety Products. Because the court considered the reorganized
Industrial Safety Products a separate entity from the Industrial
Safety Products that originally obtained the covenants, it
refused to enforce the covenants.2

Despite the disfavor with which the court says it views post-
employment agreements, covenants have been enforced in
numerous cases. The Alabama Supreme Court and Court of
Civil Appeals have enforced covenants not to compete made by
top level banking executives,?5 insurance executives and
agents,?6 television broadcasters,?7 radio announcers,2® news-
paper publishers,?? advertising managers,* gas company?! and
dry cleaning routemen,3 pest control managers and techni-
cians,?? travel agents,?* and even coffee salesmen.35

In determining whether to enforce a contractual provision
in restraint of employment, the Alabama Supreme Court asks
whether:

1. the employer has a protectable interest;

2. the restriction is reasonably related to that interest;

3. the restriction is reasonable in time and place; and

4, the restriction imposes no undue hardship on the
employee.36

If these questions can be answered in the affirmative, then the
agreement typically will be enforced.

A.The employer must have protectable interest

The Alabama Supreme Court first held that an employer
must have a “protectable interest” before its covenants will be
enforced in the 1982 decision of DeVoe v. Cheatham.37 In
DeVoe, the employer hired an nexperienced employee and
trained the employee to install vinyl tops on automobiles. The
employee later was discharged and the employer sought to
enforce a restrictive covenant prohibiting the employee from
working for a competitor for five years within a 50-mile radius
of Decatur. The court held that the restriction was not
enforceable, because the employer had no protectable interest.
The court went on to explain that in order for a protectable
interest to exist, “the employer must possess ‘a substantial
right in its business sufficiently unique to warrant the type of
protection contemplated by [a] noncompetition agreement.”8
The court stated:

If an employee is in a position to gain confidential
information, access to secret lists, or to develop a close
relationship with clients, the employer may have a pro-
tectable interest in preventing that employee from
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competing. But in the present case, DeVoe learned no
more than the normal skills of the vinyl top installation
trade, and he did not engage in soliciting customers.
There is no evidence that he either developed any spe-
cial relationship with the customers or had access to
any confidential information or trade secrets. A simple
labor skill, without more, is simply not enough to give
an employer a substantial protectable right unique in
his business. To hold otherwise would place an undue
burden on the ordinary laborer and prevent him or her
from supporting his or her family.39

Soon after its decision in DeVoe, the court was called upon
again to discuss its protectable interest requirement. In James
S. Kemper,* a lumber industry casualty insurer sued its for-
mer salesman seeking to enjoin him from competing
statewide for a two-year period. The evidence showed the
employee had been trained and even carried at a loss for sever-
al vears so that he could build up a client base, and had “full
supervision” over his employer’s business in Alabama from
1963 to 1981. Based on these facts, the Alabama Supreme
Court enforced the covenant, stating that the employee “clear-
ly had access to valuable trade information and customer rela-
tionships in the course of his employment,” and that “such
information and the clientele acquaintance involved clearly
constitute|d| a protectable interest.”#!

Since DelVoe and James S. Kemper, the protectable interest
requirement has been the focus of much litigation. In a variety
of contexts, the court has refused to enforce post-employment
covenants where the employment relationship was of short
duration or where the court felt the employee was more akin to
the simple laborer in DelVoe, than to the insurance salesman in
James S. Kemper. For example, in its 1986 Calhoun v. Brendle,
Inc. decision,*2 the court reversed a trial judge’s order enjoin-
ing an emplovee whose job was to check and refill fire extin-
guishers. The employer argued it had a protectable interest in
both its customer relationships and its customer list. Disagree-
ing with the employer, the court held that just because an
employee may have talked with customers and customers knew
his face did not support the trial court’s finding of a “close rela-
tionship” between the employee and the employer’s customers.
As for the customer list, the court held that in order to be pro-
tectable a customer list “must be treated in a confidential man-
ner by the employer.”3 Because the names of all the customers
were kept on a magnetic board visible to all employees, the
court ruled the customer list was not entitled to protection.#

The court also has found no protectable interest and refused
to enforce a covenant signed by an insurance agent employed
for only one year who denied taking customer information
with him when he left,%5 copier technicians who the court said
at best possessed simple labor skills,* and a television station
advertising salesman employed for only two months.47

One should not interpret these decisions as an indication of
the court’s unwillingness to enforce covenants not to compete
made by employees. Where a covenant is signed by an employ-
ee who had substantial customer contact during his employ-
ment, or had access to confidential information possessed by
his employer, the covenant will be enforced. For example, in
January of this year, in Clark v. Liberty Nat'l Life Insurance
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Co.,48 the Alabama Supreme Court affirmed a judgment
declaring valid a noncompetition agreement signed hy one of
Liberty National's insurance agents and awarding damages
against the employee for breach of the covenant. The employ-
ee had worked for Liberty National as an agent from 1981
until he resigned on March 4, 1988. Noting that the employee
was Liberty National's “sole contact” with its policyholders,
and recognizing that these relationships were a “valuable
asset,” the court held that Liberty National “clearly” had a pro-
tectable interest in these customer relationships.

A few months prior to its Clark decision, the court held that
employers also have a protectable interest warranting enforce-
ment of noncompetition provisions where they impart to their
employees confidential information. In Cenfral Bancshares of
the South, Inc. v. Puckett,*® the Alabama Supreme Court
reversed a lower court’s decision refusing to enforce statewide
a covenant between Central Bank and two of its former top
executives, The trial court had enjoined the employees only
from soliciting Central Bank's existing customers and employ-
ees, but not from competing in the banking business. In
reversing, the court stated:

While we agree with the trial judge that Central Bank
has a protectable interest in its customer relations and
relations with its emplovees, we do not agree that that
protectable interest is limited to its customers and
employees. As the trial judge indicated, Central Bank
has a prominent position in the banking industry in the
state of Alabama. Moreover, Brannon and Puckett, as
key employees of Central Bank, had peculiar access to
all of the techniques and strategies of the bank respon-
sible for that position. If an employee is in a position to
gain confidential information, access to secret lists, or
to develop a close relationship with clients, the employ-
er may have a protectable interest.?"

In addition to customer relationships and access to confi-
dential information, a protectable interest also can arise from
an employer’s investment in its employees. In Nationwide
Mutual Insurance Co. v. Cornutt 5! the Eleventh Circuit Court
of Appeals, reversing a summary judgment granted to an
employee, conducted a thorough analysis of the Alabama deci-
sions discussing the protectable interest requirement. After
noting that a protectable interest may arise where the employ-
ee is in a position to gain confidential information, access to
secret lists, or develop a close relationship with clients, the
Court recognized that a protectable interest “can also arise
from the employer’s investment in its employee, in terms of
time, resources and responsibility.”52 In reversing, the
Eleventh Circuit stated that the trial court’s ruling could well
leave the employer’s protectable “investment
interest . . . unvindicated.”53

B. Restriction must be reasonably related to employer’s pro-
tectable interest

Even where an employer establishes the existence of a pro-
tectable interest, either in its customers or confidential infor-
mation, the court will only prohibit competition that threat-
ens that protectable interest. This point recently was illustrat-
ed in the Central Bancshares decision where the court stated:
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We find that the restriction regarding competition in
the banking business is reasonably related to Central
Bank’s protectable interest, because the restriction is
designed to protect Central Bank only in the area in
which it has a legitimate interest: the banking industry.
The agreement specifically prohibits Brannon and
Puckett from competing in the banking business; it
does not preclude Brannon and Puckett from pursuing
work outside of banking.54

If Central Bank had attempted to prevent these employees
from working in another line of business, the restriction
would not have been enforceable, because it would not have
been reasonably related to Central Bank's protectable
interest.55

C. Restriction must be reasonable in time and place

The Alabama statute provides that an “employee may agree
with his employer to refrain from carrying on or engaging in a
similar business and from soliciting old customers of such
employer within a specified county, city or part thereof so long
as the . . . employer carries on a like business therein.” The
Alabama Supreme Court describes this statutory language as
requiring that any restriction be “reasonable in time and
place.” While the singular word “county” is used in the
statute, a restriction may cover a much wider area if reason-
able.56

Where a restriction is overly broad or otherwise unreason-
able, Alabama courts have the equitable power to strike any
unreasonable portion and enforce the remainder.57 In Mason
Corp. v. Kennedy,5® the Alabama Supreme Court conferred
upon trial courts the power to rewrite or “blue pencil” con-
tracts in this manner. The court stated:

We hold that a court of equity has the power to enforce
a contract against competition although the territory
or period stipulated may be unreasonable, by granting
an injunction restraining the [employee| from compet-
ing for a reasonable time and within a reasonable
area,’?

What constitutes a reasonable geographic area depends
upon the proof of what protection the business needs. As the
Eleventh Circuit recently advised in Cornutt,50 “To secure
enforcement of a non-compete clause within a particular terri-
tory, the employer must demonstrate that it continues to
engage, in that locale, in the activity that it seeks to enjoin,"81
Applying this logic, the Alabama Supreme Court endorsed a
trial judge's order limiting to one county the territorial
restriction to be enforced by injunction where 90 percent of
the employer’s customers were located in that county.62 In
two other cases, the court held employers entitled to statewide
injunctions where it was shown that the employers conducted
statewide business and the employees had statewide responsi-
bility.53 As the court noted in applying a covenant to the geo-
graphic area covering the entire United States east of the
Rocky Mountains, a covenant not to compete may properly
include part of Alabama, all of Alabama, or “more territory
than the state of Alabama,” depending on the circumstances. 54

While few Alabama cases expressly discuss what period of
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time is reasonable for a valid employment restriction, it is clear
that durations of two years and less will pass judicial scrutiny.85
On more than one occasion the court has stated, “[T]here can
be no doubt that a two-year period for the restriction is reason-
able.” One should be cautious, however, in attempting to
enforce an employment covenant for a duration of longer than
two years. In Mason Corp. v. Kennedy,5" the court refused to
enforce a five-year covenant against a former employee, where
the employee already had refrained from competing for two
years and four months immediately following his termination.

D. Restriction must not impose an undue hardship on
employee

Typically, when the court refuses to enforce a covenant on
the basis that the employer lacks a protectable interest, it also
will find as additional support for its decision that the
covenant would place an undue burden or hardship on the
employee.®® For example, in Chavers v. Copy Products Co. %
the court, after finding the employer lacked a protectable
interest, added:

[Tlhe restriction in question places an “undue hard-
ship” on Chavers. Though he is a highly skilled working
man, he is nevertheless still only a working man, and it
is undisputed that the only trade he knows and by
which he can support himself and his family is copier
maintenance and repair.7

Similarly, in Sheffield v. Stoudenmire,’! the court stated,
“This restriction imposes an undue hardship on Stoudenmire,
who is fifty years old, married, and possesses significant finan-
cial obligations."72

However, where the covenant does not appear to be the
product of any unequal bargaining power or overreaching on
the part of the emplover, the court may use the fact that the
employee received considerable consideration as additional
support for its decision to enforce a covenant. For example, in
Central Bank of the South v. Beasley,™ the court recognized
that consideration can be an important factor in the undue
burden analysis. The court stated:

Considering all the circumstances, we cannot hold that
Beasley will suffer undue hardship if the covenant is
enforced according to its terms, As a former director
and officer of First National, he bargained for and
received over a quarter of a million dollars for his stock.
He is free to accept employment in a bank outside of
Baldwin County, or he can accept a non-banking posi-
tion within Baldwin County. On March 16, 1985, he will
be totally free of the noncompetition covenant. We do
not see how any lesser burden could be placed on
Beasley without completely derogating both the
covenant’s purpose and its consideration.™

While the Central Bank case addressed a situation involving
the sale of goodwill, not an agreement between an employee
and employer, the court recently quoted the above passage as
support for its decision to enforce covenants made by employ-
ees who received approximately $1.8 million and $800,000 for
their agreements not to compete.™
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SALE OF GOODWILL OF BUSINESS OR
PARTNERSHIP DISSOLUTION

Subsection (b) of the Alabama statute permits the seller of
the goodwill of a business to agree with the buyer to refrain
from carrying on or engaging in a similar business. Subsec-
tion (c) of the Alabama statute provides that partners upon or
in anticipation of a dissolution of a partnership may agree that
none of them will carry on a similar business where the part-
nership business has been transacted. Alabama courts consid-
ering covenants not to compete executed in such situations
have not been nearly so restrictive in construing the agree-
ments as they have been in construing covenants executed by
employees. Although never articulated by an Alabama court,
this probably is due to the fact that covenants executed in con-
nection with the sale of goodwill are negotiated between
sophisticated individuals capable of arms-length bargaining
who usually receive greater consideration for their covenants
than do employees.

In order for a covenant not to compete to be valid when exe-
cuted in connection with the sale of a business, it is not neces-
sary that the contract of sale specifically state that the transac-
tion includes the sale of goodwill. It is sufficient if the contract
indicates that the buyer is taking over a going concern.” How-
ever, the contract of sale must contain a provision prohibiting
competition, because a covenant not to compete never will be
implied when a business is being sold.””

Just as contracts restricting the practice of a profession are
void in the employment context, so too are such contracts
when executed by a professional in connection with the sale of
a business or the dissolution of a partnership. For example, in
Friddle v. Raymond,”™ the Alabama Supreme Court affirmed a
trial judge’s refusal to enforce a covenant not to compete con-
tained in an agreement memorializing the dissolution of a
partnership between two veterinarians. The Court held,
“Because veterinarians are professionals, they are not excluded
from the general rule prohibiting covenants not to com-
pete.” ™

Similarly, in Thompson v. Witk, Reimer & Sweet 50 an
accountant sold her accounting business and agreed not to
compete for a period of time, during which she was to receive
a share of the profits from the purchaser. The contract specifi-
cally provided that the payments were not for goodwill. The
purchasers failed to make the payments and the seller sought
damages. The Court held void the covenant not to compete
and the provision for payments for such covenant, citing its
previous decisions holding contracts restricting the practice of
a profession void. In subsequent decisions, the court has dis-
tinguished its decision in Thompson and required purchasers
to continue to make payments to sellers even though the sell-
ers’ covenants not to compete were found void.?! The court
justified its ruling in these subsequent decisions on the basis
that there was sufficient consideration, other than the
covenant, provided by the seller to support the purchase
price.82

In First Alabama Bancshares, Inc. v. McGahey®® and Cen-
tral Bank of the South v. Beasley,’ the court made clear that
the purchase of stock can equate to the sale of goodwill.?5 In
both these decisions, the court considered transactions in
which local banks were merged into larger bank holding com-
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panies. In each case, the major stockholders of the local bank
sold their stock to a larger bank holding company and in the
process agreed not to compete with the holding company, but
then violated their covenants. The Alabama Supreme Court
rejected the stockholders’ contention that the sale of their
stock was not a transfer of goodwill, holding that stockholders
of corporations are the equitable owners of the assets of the
corporation and can themselves transfer these assets, includ-
ing goodwill.

In two instances, the court refused to enjoin wives of sellers
of businesses from competing with the businesses their hus-
bands sold. In Russell v. Mullis,?® an action was brought
against a wife to enjoin her from operating a convenience
store in competition with two convenience stores her husband
previously sold to the plaintiff. Noting that the wife “was not a
party to either contract,” and the evidence showed that the
convenience store was “owned and operated solely” by the
wife, the court denied the plaintiff's request for injunctive
relief against the wife. The court did recognize that had the
facts shown that the husband assisted his wife in operating the
store or the wife assisted the husband in violating the
covenant, the wife properly could be enjoined.87

The outcome was the same in Livingston v. Dobbs,® where
the court refused to enjoin a wife from competing with the
purchaser of her husband’s barbecue business, even though
she had signed a noncompetition clause. The court reasoned
that even though the wife had agreed not to compete, the
agreement she signed was unenforceable because it did not
meet one of the exceptions found in subsections (b) or (c) of
the Alabama statute. The wife was not an employee of the pur-
chaser nor did she own any of the business her husband sold.

The court made clear in Files v. Schaible®® that it will not
tolerate circumvention of valid covenants not to compete
through the use of front people. Files sold to Schaible the Ellis
Red Barn Restaurant in Demopolis, Alabama. In doing so, Files
agreed not to compete for five years within five miles of the
Ellis Red Barn Restaurant. Shortly after the sale, a restaurant
called Ellis V began operating across the street from the Ellis
Red Barn Restaurant. Schaible brought suit. While the evi-
dence at trial showed that the lease purchase agreement for
operation of the Ellis V was signed by a former Red Barn wait-
ress and that others were involved in financing and running
the operation, the court had no difficulty in affirming a jury
verdict in the amount of $50,000 against Files where there was
testimony that Files told a number of people that he had man-
aged to find a way to get around the noncompetition agree-
ment.90

Like post-employment restraints, the court will enjoin com-
petition only for a reasonable time and within a reasonable
geographic location. Simply because the restriction may be
ambiguous, vague or overly broad does not render the entire
covenant invalid. Rather, “[T]he court may strike the unrea-
sonable restriction from the agreement or the court can
enforce the contract within its reasonable limits.”9!

Agreements not to compete with sold businesses have been
enforced in areas as expansive as the entire United States and
Canada for a period of five years®? to areas as small as Baldwin
County for two years.?3 Again, like post-employment
restraints, the guiding light has been what protection is neces-
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sary under the particular facts of the case. Put more simply,
“Where did the sold business operate prior to the sale?”%

PARTIAL RESTRAINTS AND FORFEITURE
PROVISIONS

In various contexts, the court has construed contractual
provisions as only partial restraints on trade not governed by
the Alabama statute. While many of these decisions seem to
conflict with and even contradict other decisions of the court,
they can be quite useful in enforcing an otherwise invalid
restraint.

In three decisions, the Alabama Supreme Court has held
that agreements by employees not to solicit customers are
only partial restraints of trade not subject to the Alabama
statute.%5 For example, in Hoppe v. Preferred Risk Mut. Ins.
Co., the court stated, “A prohibition against soliciting [cus-
tomers] is the not the same as a prohibition against engaging
in a lawful profession, trade or business.” The court reasoned
that where an employee is not prohibited from competing, but
merely from soliciting customers, the agreement only partially
restrains trade and is not even governed by the Alabama
statute.97

In glaring contrast to these decisions, the Court held void
and unenforceable in Cherry, Bekaert & Holland v. Broun®8 a
provision requiring an accountant withdrawing from a part-
nership to pay a set fee to the partnership for any partnership
clients he represented during the first three years after with-
drawal. Even though the fee may have been so steep as to pre-
vent the withdrawing partner from doing any work for the
accounting firm's clients for the three year period, the provi-
sion still had only the effect of preventing solicitation with the
partnership’s clients. It was not a prohibition on engaging in a
lawful profession. Under the rationale employed by the court
in Hoppe, it would seem that the provision would have been
viewed as a partial restraint not subject to the Alabama statute.
Nonetheless, the court not only applied the Alabama statute to
void the agreement, but charged the accounting firm with
attempting to “subvert and circumvent the laws and policies of
Alabama regarding covenants not to compete.”9

There are many types of other provisions or agreements that
the court has viewed and labeled partial restraints. For exam-
ple, in Tomlinson v. Humana, Inc.,'" the court endorsed the
use of an exclusive service contract between a physician and a
hospital. By the terms of the contract, the physician was
required to supply all primary pathology services needed at
three Humana hospitals. The agreement was challenged by
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another pathologist. The Court, characterizing the agreement
as “only a partial restraint,” held the agreement enforceable,
because it allowed the plaintiff pathologist to work at other
hospitals and did not affect the public interest.

The Court reached the same conclusion in Gafnea v.
Pasquale Food Co.,'"! where the restriction was located in a
franchise agreement and prevented the franchisee only from
operating another pizza parlor within five miles for a period of
18 months. If the court had not construed these provisions as
partial restraints, they would have failed the Alabama statute,
because they were not between employers and employees, nor
did they involve the sale of a business or the dissolution of a
partnership.

Perhaps the best statement of the law regarding partial
restraints was set forth by the court in Alabama-Tennessee
Natural Gas Co. v. Huntsville, 12 where the court upheld a
contract giving the City of Huntsville the exclusive right to
sell gas in Madison County. In enforcing the agreement as
only a partial restraint of trade, the court stated:

It is true that contracts in general restraint of trade vio-
late the policy of the law and are therefore void, but as
observed in Terre Haute Brewing Co. v. McGeever,
“Every contract, however, which at all restrains or
restricts trade, is not void; it must injuriously affect the
public weal; that it may affect a few or several individu-
als engaged in a like business does not render it void.
Every contract of purchase and sale to some extent
injures other parties; that is, it necessarily prevents oth-
ers from making the sale or sales consummated by such
contract.”

Contracts in partial restraint of trade are always upheld,
when properly restricted as to territory, time and per-
sons, where they are supported by sufficient considera-
tion.103

Applying this rationale in other cases, the court has approved
of a landlord’'s agreement with a tenant not to lease space in a
shopping center to any of the tenant’s competitors,1®4 and an
agreement in which a retailer agreed to buy all the beer he
needed from another party.105

Another form of restraint often employed by businesses to
partially restrain or discourage competition is a forfeiture provi-
sion. The Alabama Supreme Court has recognized that provi-
sions whereby an employee agrees to forfeit certain benefits can
be valid and enforceable under Alabama law.16 According to the
court, these provisions do not implicate the Alabama statute.

In Courington v. Birmingham Trust National Bank 17 an
employee entered into an agreement with a bank that provided
that the employee would forfeit all of the bank’s contributions
to his account in a profit sharing plan in the event he took
employment with a competing bank. When the employee
resigned and took employment with a competitor, the bank
refused to pay him its contributions to his account. The
employee sued to recover the bank’s matching contribution.
After reviewing decisions from throughout the United States,
and noting that “forfeiture-by-competition clauses appear to
be widely used in the business community” and “with few
exceptions upheld,” the court found the employee forfeited his
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benefits by taking employment with one of the bank’s com-
petitors,108

In Southern Farm Bureau Life Ins. Co. v. Mitchell 199 the
Alabama Court of Civil Appeals approved the use of a forfeiture
provision similar to the one in Courington. In Mitchell, an
insurance agent’s employment contract provided that he would
not be entitled to renewal commissions after termination of his
employment if he began representing any other insurance
company in the state of Alabama. After the agent was terminat-
ed, and began serving as an agent for other insurers, Southern
Farm Bureau ceased sending him renewal commissions. The
agent sued. The court held that the contract involved a valid
forfeiture provision rather than an invalid damage clause and
did not fall within the terms of the Alabama statute.

One type of partial restraint the Alabama Supreme Court
will not enforce is the “no switch” agreement. A “no switch”
agreement is an arrangement between competitors where each
agrees not to hire the other’s employees. In both Defco, Inc. v.
Decatur Cylinder, Inc.,''Y and Dyson Conveyor Maintenance,
Inc. v. Young & Vann Supply Co.,'!! the court refused to
enforce these agreements. In both cases, the employers argued
that the provisions were only partial restraints, because they
did not foreclose the employees from gainful employment
elsewhere. The Alabama Supreme Court disagreed, reasoning
that in neither case had the employees themselves agreed with
their employer not to be employed by the competitor. Because
the agreements did not meet any of the exceptions found in
the Alabama statute, they were struck down.

REMEDIES FOR VIOLATION

The normal remedy for one seeking to enforce a covenant
not to compete is an injunction prohibiting the covenantor
from violating the agreement.!1? In addition to obtaining an
injunction prohibiting competition, a party may be entitled to
damages for breach of the covenant.!!3 Finally, a new employ-
er may be enjoined from employing the party agreeing not to
compete, or may be assessed damages for interfering with the
covenant.l15

LAW TO BE APPLIED

Quite often, contracts containing covenants not to compete,
like other contracts, provide that the contract shall be gov-
erned by the law of another state. The court recently was con-
fronted with such a situation in Cherry, Bekaert & Holland v.
Brown 1% where an accountant signed a partnership agree-
ment providing that North Carolina law would govern. Under
North Carolina law, the contract was enforceable; under Alaba-
ma law, it was not. The Alabama Supreme Court, declaring
that the covenant at issue “clearly flies directly in the face of
the public policy of Alabama,” refused to enforce the contrac-
tual choice of law provision and applied Alabama law to void
the agreement.117

CONCLUSION

As may be evident from this article, it is often difficult to
predict where a trial or appellate court may draw the fine line
between reasonable protection of an employer’s or purchaser’s
business and an unreasonable restraint on trade. As the court
cautioned in Robinson v. Computer Servicenters, Inc., 118
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“[Elach particular contract must be tested by determining on
the facts of the particular case whether the restriction upon
one party is greater than is reasonably necessary for the pro-
tection of the other party.” While this article is in no way
exhaustive, it is hoped that it provides some guidance in the
drafting of restraints on competition and some assistance to
counsel who may be drawn in after litigation commences. W
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