THE PRESERVATION OF PRIVILEGE

Are Gaming

Licensees

Rolling the Dice
by Disclosing

Information

to

Gaming Regulators'?

By Scott E. Andress and Tara P. Ellis

ue to their participation in such a highly regulated industry, casino oper-

ators, manufacturers and distributors of gaming equipment and other

entities and individuals involved in the gaming industry are often required
to provide regulators with highly confidential information. Some of this infor-
mation may even be privileged, but applicants or licensees nonetheless submit
it to gaming regulators, despite its privileged nature, for fear of adverse conse-
quences (e.g., denial of an application) if they fail to provide it.

Further, in some jurisdictions, such
as Mississippi and Indiana, applicants and
licensees waive their right to any privi-
leges (except certain Constitutional and
statutory privileges) in hearings or meet-
ings before the state gaming commission.!
By providing otherwise privileged infor-

mation to gaming regulators, has one
waived the attorney-client privilege
and/or the attorney work-product doc-
trine as to third parties, or in unrelated
matters? )
As a general rule, the attorney-client
privilege is waived by disclosure of

privileged communications to a third
party’ A number of cases address the
issue of whether providing documents to

a governmental entity effects a waiver of

the attorney-client privilege and/or

attorney work-product doctrine. Many

of those cases concern information pro-
vided in the course of an investigation by -
the Department of Justice or the Securi-
ties and Exchange Commission (“SEC”)
of alleged wrongdoing by a company;
where a third party subsequently requested
the same information in separate litiga-
tion. In response to these types of cases,
some courts have adopted the doctrine of
“selective waiver” which provides that the
waiver caused by providing documents to
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a government authority only affects a “limited
waiver” which does not extend to third parties. On
the other hand, many courts have expressly
rejected the selective waiver doctrine. A third
category of courts has allowed the selective
waiver doctrine to be used only under certain
circumstances. More courts allow the use of the
selective waiver doctrine for attorney work-prod-
uct than for the attorney-client privilege since the
two protections turn on different considerations.

The US. Court of Appeals for the Eighth
- Circuit created the concept of selective waiver in
Diversified Indus, Inc. v. Meredith™ Tn that case, a
company defending a civil proceeding sought to
protect a memorandum and a report prepared by
its counsel that it had previously produced to the
SEC in response to an agency subpoena. The
court held that only a limited waiver of the
privilege occurred, as the company disclosed these
documents “in a separate and nonpublic” investi-
gation, and “[t]o hold otherwise may have the
effect of thwarting the developing procedure of
corporations to employ independent outside coun-
sel to investigate and advise them in order to
protect stockholders, potential shareholders and
customers.”

After the selective waiver doctrine’s creation,
the US. Court of Appeals for the D.C. Circuit was
the first appellate court to reject the doctrine, in
Permian Corp. w. USY The court, finding that the
corporation had destroyed the attorney-client
privilege by providing documents to the SEC,
reasoned that the availability of a “limited waiver”
would not serve the interests underlying the com-
mon law privilege for confidential communications
between attorney and client.”® The court stated,
“If the client feels the need to keep his communi-
cations with his attorney confidential, he is free to
do so under the traditional rule by consistently
asserting the privilege, even when the discovery
request comes from a ‘friendly’” agency.”

The First,® Third,* Fourth,” Sixth,* Sev-
enth,”" and Ninth*" Circuits have all joined the
D.C. Circuit™ in rejecting selective waiver.

Other courts, such as the Second Circuit,™
have declined to adopt a per se rule against the
selective waiver doctrine. The Tenth Circuit has
rejected selective waiver in one case, emphasizing
the record before it, but in that decision it did not
expressly adopt a per se rejection of the selective
waiver doctrine ™ These courts have examined

various factors in determining whether the selec-
tive waiver doctrine should be applied, including
the nature of the relationship between the
disclosing party and the governmental agency (i.e,
whether it is “friendly” or “adversarial”)* and
whether they have entered into a confidentiality
agreement. "™

As demonstrated by some of the cases
referenced herein, a court could find that a licensee
or applicant has waived the attorney-client privi-
lege or the ability to assert the attorney work-
product doctrine by disclosing information to a
gaming regulatory body. However, in the context
of gaming regulation, often applicable statutes and
regulations protect certain information provided
to gaming authorities as “confidential.” While
very few cases have examined whether confiden-
tiality provisions of regulations or statutes afford
protection to materials disclosed to governmental
entities, there is an argument to be made that they
should, as they evidence legislative or regulatory
intent, and lend an expectation of privacy to gam-
ing applicants or licensees.

In gaming jurisprudence, certain statutory
provisions may be available that seek to maintain
privilege despite disclosure to governmental
agencies. For example, the Mississippi Gaming
Control Act expressly protects privileged doc-
uments provided to the Mississippi Gaming
Commission:

(1) Any communication or document of an
applicant or licensee which is required

by:

(a) Law or the regulations of the
commission; or

(b) A subpoena issued by the commission
to be made or transmitted to the
commission or the executive director
or his employees, is absolutely privi-
leged and does not impose liability for
defamation or constitute a ground for
recovery in any civil action,

(2) I such a document or communication
contains any information which is privi-
leged, that privilege is not waived or lost
because the document or communication
is disclosed to the commission or the
exccutive director or his employees.
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(8) Notwithstanding the powers granted to the commission
and the executive director by this chapter:

(a) The commission, the executive director and his
employees shall not release or disclose any privileged
information, decuments or communication provided by
an applicant without the prior written consent of the
applicant or licensee or pursuant to a lawful court order
after timely-notice of the proceedings has been given to
the applicant or licensee.

(b) The commission and the executive director shall main-
tain all privileged information, documents and commu-
nications in a secure place accessible only to members
of the commission and the executive director and his
employees.

(¢) The commission shall adopt procedures and regulations
to protect the privileged nature of information, docu-
ments and communications provided by an applicant or
licensee.™

The Nevada Gaming Control Act also contains similar
explicit protection of privileged documents submitted to
the Nevada State Gaming Commission or the Nevada Gaming
Control Board.™

The trend among Circuits is seemingly the rejection of the
selective waiver doctrine; however, the existence of some states’
laws providing explicit protection for privileged documents
disclosed to their respective gaming commissions may evidence
legislative intent for an expectation of privacy in disclosure to
government agencies. The dearth of case law on this pointed issue
provides little guidance. If more jurisdictions were to endorse
the selective waiver doctrine, its adoption would benefit gaming
licensees and applicants, as well as regulators. Such would en-
courage effective communications between licensees or applicants
and their attorneys, as well as between licensees or applicants and
gaming regulators, and promote predictability and consistency In
the treatment of information disclosed to gaming regulators, &
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