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MDLA Announces 2019 Award Recipients
The MDLA has selected four second-year students for the prestigious Reginald A. Gray Scholarships. The award 
recipients were selected by the MDLA’s Scholarship Committee and its Chairman and distinguished member, Lucius B. 
Dabney, Jr. The scholarships were awarded to Mississippi College School of  Law students Brianna A. Bailey and M. 
Phillip LeMere in Jackson on April 4, 2019 and to University of Mississippi School of Law students Catherine L. Pettis 
and Brandon H. Wilson in Oxford on March 28, 2019.

Mississippi College School of Law:
 
Brianna Bailey received her Bachelor of Science degree in Legal Studies, 
specializing in Litigation and Advocacy, from the University of Central 
Florida in 2017 with a minor in Political Science. She is currently earning 
a 3.52 GPA and is ranked ninth in her class. Ms. Bailey is the recipient of 
numerous American Jurisprudence Awards and assists with the MC Law 
Review.  During the summer of 2018, she was a Summer Associate for 
Cosmich Simmons & Brown, PLLC, in Jackson, Mississippi and a Felony 
Division Intern for the Ninth Judicial Circuit Court Office of the Public 
Defender.

Phillip LeMere graduated from The University of Southern Mississippi with a Bachelor of Arts in English in 2017.  With a 3.04 
GPA, he ranks in the top third of his class. Mr. LeMere is a member of the MC School of Law Moot Court Board and is a Benton 
Fellowship Recipient. During the summer of 2018, he was a Legal Intern for the Harrison County District Attorney’s Office where 
he assisted in a variety of case work, including writing and filing several motions. 

The MDLA also congratulates Mississippi College School of Law Professor Alina Ng as 
recipient of the 2019 MC School of Law Faculty Award.  Professor Ng is a graduate of Stanford 
Law School and attended the University of Cambridge and the University of Longer in the 
United Kingdom.  She is the recipient of a Fulbright Fellowship and was awarded a Gerald 
J. Lieberman Fellowship at Stanford.  She teaches Property, Intellectual Property, Cyberlaw, 
and Law and Economics. Professor Ng’s research focuses particularly on the interrelationship 
between private property rights and the right of the public to access privately controlled 
resources. Professor Ng joined Mississippi College School of Law in 2007, is married and has 
one daughter. 
 

University of Mississippi School of Law:

Catherine Pettis graduated from Baylor University in 2016 with a Bachelor 
of Arts degree in Communication Studies, scored 156 on the LSAT, and is 
currently earning a GPA of 3.35, standing in the top third of her class. Ms. 
Pettis is a member of the Phi Delta Phi Honor Society and contributes to 
the Mississippi Law Journal. During the summer of 2018, she served as a 
Summer Law Clerk for Mitchell McNutt & Sams in Tupelo, Mississippi and 
a Corporate Legal Intern for Telapex, Inc., in Ridgeland, Mississippi where 
she researched legal issues pertaining to employment law, tort law, and 
telecommunications law.

Brandon Wilson entered Ole Miss as a 2017 graduate from Syracuse University with a Bachelor of Arts degree in Psychology and 
Political Science.  With an LSAT score of 145 and a GPA of 3.62, he ranks in the top 10% in his class. Mr. Wilson is a Staff Editor 
for the Mississippi Law Journal and the Mississippi Sports Law Review. During the fall of 2018, he worked as a Student Attorney 
in the Housing Clinic, which fights discrimination and unfair housing practices in Mississippi.  His duties included interviewing 
clients, researching complex housing issues and preparing clients for trial. 

The MDLA is proud to honor these award recipients. Many thanks to Mr. Lucius B. Dabney, Jr. for his faithful service to the 
MDLA Scholarship Committee since 1996.
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A  Message from our President
I had the pleasure of attending 

the University of Mississippi School 
of Law Scholarship Reception 
which was held on March 28, 2019, 
where I met the two recipients 
of the MDLA Reginald Gray 
Scholarship, Catherine Pettis and 
Brandon Wilson.  Both Catherine 
and Brandon were so appreciative 
of the MDLA scholarship.  They 
described the difference our 

scholarships, as well as others, make in their daily lives as 
students.  Everyone whom I encountered asked after Mr. 
Lucius Dabney (MDLA Scholarship Committee Chairman), 
who usually attends this event, but was unable this year.  Mr. 
Dabney has been committed to the review and selection of 
the scholarship candidates, and he is loved and appreciated 
in these communities and in ours!  We should all be proud 
of the impact the MDLA has had on these and many other 
students while seeking a difficult career path. 

I enjoyed my time at Ole Miss speaking with Brandon 
and Catherine as well as some of the other scholarship 
recipients and organization representatives.  What struck 
me beyond the gratitude of all of the students was their 
excitement.  They are truly excited about the practice of 
law.  They are excited to be learning about the law, and 
about their futures as lawyers.  In an era where we are faced 
with many negative issues in the practice, particular in the 
defense practice where there is a marked decrease in what 
clients are willing to pay lawyers (or legal assistants) to 
do, where there is a move toward in-house or captive firms 
and away from the use of private practice firms for defense 
work, and where third-party billing reviews make sending 
an invoice almost a first demand for payment, it was quite 
refreshing to see these students so enthusiastic about their 
futures.  I know that the MC and Ole Miss Law School 
Student Chapter liaisons are making a difference in these 
students’ knowledge and perception of the defense bar. 

Speaking of education and making a difference, we 
have some great opportunities coming up for continuing 
education.  “Technology for Defense Lawyers: Changing 
Your Game for Success” Seminar will be held on September 
13, 2019 at the Mississippi College School of Law in 
Jackson, MS.  This seminar will explain and demonstrate 
useful iPad apps that can serve as game changers in your 
defense practice.  Here is a sampling of what our six 
dynamic speakers will address:

•  Bob Christie – Case Organization Applications 
from Beginning to Discovery to Motion Practice 

to Trial demonstrating such versatile apps as 
“Notability,” “Haiku Deck,” “StagePro” and more. 

•  Dr. Chuck Fox – “A Picture is Worth 1000 Words: 
How to Use Demonstrative Aids Effectively”

•  Ned Currie – Case Development using 
“Google Earth,” “iMovie,” “Converter +” and 
“Promptsmart.”

•  Hank Ros – Interaction with “PowerPoint,” 
“Google Translate” and “Waze.

•  Ben Watson – Case Development and Discovery 
using “DocReviewPad,” Screeen Capture on iPad, 
“Visual Anatomy” and “Human Atlas”

•  Jimmy Wilkins – Demonstrations of apps that 
help with productivity including “Time Tracker,” 
“TranscriptPad” and “LiquidText”

There is no need for you to have an iPad Pro to benefit 
from this seminar, but you will be amazed at what you can 
do with one while keeping in mind that successful Plaintiff 
lawyers are utilizing this technology.  For more information 
regarding this seminar and a registration form, see pages 6 
and 7 in this issue

And, of course, we have the Joint Seminar with the MS 
Claims Association, which will be held on October 31, 2019 
at the Table 100 Conference Center in Flowood, MS. Topics 
to be covered will include:

•  MS Court of Appeals Judge Sean J. Tindell – 
Update from the Appeals Court

•  Armin Moeller to present “Moeller Counsel after 
30 Years” and “Unexplained Traps in Handling 
Moeller Claims”

•  Jacob Malatesta’s presentation will include 
“Where to Click and What to Send: Investigating 
and Obtaining Social Media Information” and 
one hour of Ethics entitled “Don’t Click That: 
Ethical Issues in Social Media Investigations and 
Discovery”

• And Much More!

If any of you have ideas for topics or speakers, or if you 
would like to help in some way, please contact our Seminar 
Chairman Penny Lawson (plawson@vpslaw.com).  I hope 
to see some of you at the coming events, and hope you enjoy 
the rest of your summer.  n

Roechelle R. Morgan
2019 MDLA President

rmorgan@webbsanders.com
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A Message from our DRI State Representative
As I began to plan my article for 

this issue of The Quarterly, it was 
somewhat of a struggle to decide 
what to write about that most folks 
(or at least some) might be interested 
in reading.  It was also a struggle to 
sit down and find the time to actually 
write it, because, I am like most of 
us, constantly balancing work life 
(including billable hours and all of 

the administrative duties involved in being part of a law firm) 
with personal life (including taking care of kids, helping out 
elderly parents, and spending quality time with my spouse).

It then occurred to me that a relevant topic might be 
“taking help where you can find it.”  DRI membership can 
offer help in countless ways.  People often ask, “Why should 
I join DRI – what benefits are there for its members?”  I am 
glad you asked!  Here are just a few ways that being a member 
of DRI can help you: 

 
•  MDLA members who join DRI for the first time will get 

a certificate for a free DRI seminar;
•  DRI offers continuing education seminars with nationally 

recognized speakers in a variety of areas of the law, 
including trucking law, insurance coverage, employment 
and labor law, nursing home and medical liability law;

•  Members have access to www.dri.org, DRI’s interactive 
website that provides substantive practice area 
information;

•  The DRI Expert Witness Database is one of the leading 
repositories of expert witness information on the market 
today;

•  Members have access to the “Associates’ Handbook,” a 
comprehensive and practical guide for young attorneys 
who often arrive at their first job with lots of academic 
knowledge, but bereft of the practical aspects of 
practicing law;

•  DRI provides free speakers for MDLA’s meetings and 
programs on a wide variety of topics of local and national 
interest;

•  Membership in one (or more) of DRI’s 29 substantive 
law committees (and those committee’s daily emails) 
provides an easy network to ask questions, find experts 
and collaborate on issues common to its members;

•  DRI provides leadership training for state and local 
defense organizations’ officers - the Mississippi Defense 
Lawyers Association sends its President or President 
Elect and Executive Director to a two-day leadership 
conference each January;

•  DRI offers an opportunity to serve others through its DRI 

Cares program.  At the recent Southern and Southeastern 
Regional Meeting held in Key Largo, Florida, attendees 
brought books and videos to donate to the local library.  
They were hand-delivered by DRI regional director 
Diane Pumphrey at the conclusion of the meeting;

•  DRI’s Annual Meeting provides 10 hours of CLE and 
opportunities for networking on a nationwide and 
international level.  Many insurance companies and other 
corporations also hold their panel counsel meetings at 
the annual meeting.  
 
Speaking of the DRI Annual Meeting, this year’s is 

coming up soon! It is themed “The Past and Present Define 
the Future” and is set for October 16 – 19 at the beautiful New 
Orleans Marriott, located near the French Quarter and looking 
out over the mighty Mississippi River.  

Speakers include former New Orleans Mayor Mitch 
Landrieu, Kevin Mitnick, a former hacker and cyber security 
specialist, James Kane, a behavioral scientist and author, 
David Mann, a persuasive story specialist, and Ruby Bridges, 
an American Civil Rights Activist.  

The Thursday night networking event will be held at 
Fulton Alley, a large food and bowling lanes venue.  Check 
out the video summary of speakers, CLE and networking 
events at www.dri.org - I think you will be impressed.  Don’t 
miss out!  Register before September 17 and save $200.00.  

Remember to “take help where you can find it” and know 
that DRI can play a huge role in that professional “help.”  If 
you are not a DRI member, and would like to join, please 
contact me today so that I can get you all the benefits for 
which you qualify.  If you are a DRI member, take a moment 
to surf the DRI website and make sure you are utilizing all the 
perks DRI offers.  Hope to see you in New Orleans!  n

Lisa W. McKay
DRI State Representative for MS

lmckay@curriejohnson.com
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A Message from our Young Lawyers/Student Chapter Liaison
The student chapters at the 

University of Mississippi School 
of Law and Mississippi College 
School of Law finished the 
spring semester strong and are 
busy planning for the upcoming 
fall semester.  To end the spring 
semester, the MC Law Chapter 
ate pizza and networked with local 
MDLA members at a social at Sal 

& Mookie’s in Jackson, Mississippi. 

The incoming president of the MC Law Student 
Chapter, Elbert Belk, already has plans for the fall in the 
works. His first order of business is to host an orientation 
event for incoming 1L students. He plans to have a luncheon 
to explain what MDLA is to the new students and provide 
opportunities for the 1L students to get involved in the 
organization. If any members in the Jackson area would be 
interested in attending to discuss the value of being a part 
of MDLA, please let us know!

The University of Mississippi Student Chapter plans to 
kick off its fall semester with a fun social. This will be in the 
Oxford area and will be open to student chapter members 
and MDLA members.  This will allow local attorneys to 
network with students and begin to develop a mentoring 
relationship. This will also serve as a recruiting event 
for incoming students. Please be on the lookout for more 
information so that you can attend and get involved! The 
University of Mississippi Student Chapter is also planning 
to host a Mississippi Supreme Court panel in October. 

Interacting with our student chapters is a great way to 
give back to your community and widen your own network! 
Come to these events. Volunteer to speak to one of our 
student chapters. If you are interested in participating in a 
program, please reach out. We would love to plug you in 
and introduce you to the future of our organization.  n

Kasey M. Adams
Young Lawyers/Student Chapter Liaison

Kasey.adams@butlersnow.com

Toxicology and Pharmacology
Expert Witness

Dr. James C. Norris
Ph.D., D.A.B.T., EURT

Experience:

Litigation/Arbitration in the United States, the United Kingdom, and 
Hong Kong; and testimony to governmental agencies.

Areas of Expertise:

Chemicals Inhalation Toxicology
Combustion / Fire Pesticides
General Toxicology     Pharmaceuticals

Contact Information:

Telephone: 866 526 6774 [Toll Free]
Email: norristoxicl@earthlink.net  
Website: norrisconsultingservices.com
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A Message from our Diversity Committee Chair
I recently attended a local panel 

discussion and the topic of the value 
of diversity and inclusion was the 
focus. This panel was organized by 
the Capital Area Bar Association 
Diversity Committee and consisted 
of the following panelists: Marcus 
Brown, Executive Vice President 
and General Counsel, Entergy 
Corporation; Mike Espy, former 

United States Secretary of Agriculture; James Graves, Jr., 
United States Circuit Judge, United States Court of Appeals 
for the Fifth Circuit; Karla Vazquez, former President of 
Mississippi Hispanic Chamber of Commerce; and Latoya 
Merritt, Partner at Phelps Dunbar.   

The makeup of this panel included a diverse group of 
professionals that embraced a very candid conversation 
about the importance of diversity and inclusion in law firms 
in Mississippi. I would like to use this platform to discuss 
some of the important issues discussed.

The panel as a whole agreed that the current status 
of diversity and inclusion in law firms in Mississippi 
has improved compared to the past but still needs some 
progression as we continue to move forward. A very 
interesting statement was made about how diversity in 
our firms should look like or equate to the demographics 
in Mississippi and not just the norm of what our Bar and 
Judiciary resembled in the past. I know this is easier said 
than done, but we all have to be proactive in doing such. 

The panel introduced data from the Mississippi Bar 
Membership as of January 2019. We have 9,014 active 
members of the Mississippi Bar. Out of that total, 2,089 are 
women, 885 are African American, 28 are Hispanic, and 27 
are Asian. 

Additional data was provided showing the total number 
of attorneys (700) from 18 Jackson law firms with more 
than 20 attorneys. Out of the 700 total attorneys, 466 
were partners within these local law firms. However, only 
91 partners were women and 23 partners were African 
American.  As for associates, 53 were women, 22 were 
African American, 1 was Asian American, and 1 was 
Hispanic. 

After analyzing these statistics, the panel delved into 
ideas in which we could promote diversity and inclusion 
in our firms. Here are some of the ones that stood out: 1) 
reevaluate criteria for selecting attorneys for our firms; 2) 
create mentors that have a leadership role in our firms for 
diverse attorneys; 3) promote client development rather than 
“lip service” or fulfilling a quota; 4) have social activities 
to encourage partnership track for diverse attorneys; and 
5) have unconscious bias training for the attorneys in 
leadership roles in our firms. 

Thereafter, a very important question was asked to the 
panel, “How do we get the leadership in our firms to be 
involved with diversity and inclusion?” As we all know, 
these are the partners that make the important decisions that 
impact the operation and success of our firms. Most of the 
partners in these leadership positions have been there for 
decades, so they are well aware of this issue. One panelist 
recommended that a panel be organized for the leaders of 
our law firms to have a candid discussion about how they 
perceive diversity and inclusion, and whether enough is 
being done from the top down to make better decisions in 
our law firms regarding this issue. It was discussed that this 
leadership panel should consist of non-minority partners in 
order to get their perspectives of how diversity within their 
law firms has made a difference in their lives and culture in 
the past to the present.   

I learned that the culture of our law firms plays a 
crucial role in diversity and inclusion. The panel discussed 
how if our clients held us accountable for diversifying our 
law firms then this would not be an issue. The panelists 
reiterated that several corporate clients are now requiring 
diversity and making it a priority. The purpose for such is 
because “diversity begets diversity.” 

I hope that panels such as this one continue to promote 
the issue of diversity and inclusion. I hope that our members 
and leaders of MDLA continue to be proactive in moving 
in the right direction and acknowledging the importance of 
diversity and inclusion within our law firms.  n

Casey D. Younger
Diversity Committee Chair

cyounger@wilkinspatterson.com
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Studies demonstrate that modern juries have decreasing attention spans due to increased conditioning 
by modern media technology.  As a result, defense lawyers are responding with increasing use of technology 
not only in the courtroom, but as an integral component of litigating their cases from start to finish.  Enter 
the iPad Pro by using legal applications for case and document organization, discovery and depositions, 
motion practice, mediations, and including trial presentation apps to pack a wallop while telling your 

Enrollment is limited. • Bring your paralegal and they attend free of charge. • Lunch will be provided.

8:30 a.m. Registration

9:00 a.m.  “A Picture is Worth 1000 Words: How to 
Use Demonstrative Aids Effectively”

  Chuck Fox, Ph.D., Director of Technical 
Services, ESi

   
Case Organization Applications from Beginning to 
Discovery to Motion Practice to Trial:

•   Notability – This can be the most useful and versatile 
app in changing your game.  Bob Christie and Ned Currie

•   Liquid Text – Gather, integrate, review and annotate all 
of your case documents all in one place with multiple 
formats.  Bob Christie and Jimmy Wilkins.

•   PowerPoint – Discover PowerPoint’s versatility and 
other uses that you need to know about.  
Bob Christie and Hank Ros

•   Haiku Deck – Interfaces with PowerPoint using clean 
and simple slides with web-based images made available 
in the app itself.  Bob Christie

•   StagePro – This versatile white board app allows you 
to add documents to your screen in real time and use 
a pen to annotate, draw and write on images using a 
Bluetooth connection to a flat screen TV.  
Bob Christie and Ben Watson

10:00 a.m.  Break 

10:15 a.m.  Continuing with Case Development and 
Discovery 

 
•   Change your game at depositions: effective use of tech at 

depositions.  Bob Christie
•   Google Earth – Learn how you can use 3D mapping 

features in depositions and at trial.   
Bob Christie, Hank Ros and Ned Currie

•   DocReviewPad – Carry, organize and keep all of your 
case and trial documents in this one app; easy document 
searches, editing, annotating, and organizing by type 
and use.  Ben Watson

•   TranscriptPad – Store all of your deposition transcripts 
and exhibits in one place on your iPad.  Allows easy 
review, comment and highlighting of transcripts.  
Jimmy Wilkins

•   iMovie – Learn how you can export videos to iMovie 
for editing and then import them into trial presentation 
apps.  Bob Christie and Ned Currie

•   Screen Capture on iPad – Allows you to record videos 
from any website and permits you to interactively draw 
on and annotate documents and photos at trial. 
Ned Currie and Ben Watson

•   Visual Anatomy 3D; Human Atlas – The most useful 
visual aid when defending personal injury and medical 
malpractice cases.  Permits your experts to use visuals of 
any part of the body while testifying.  
Bob Christie and Ben Watson

12:00 p.m.  Lunch and Learn - Brief Demonstrations 
of Fun Apps That Help with Productivity

•   Time Tracker – Keep up with and export your billable 
time on your iPad.  Jimmy Wilkins

•   Hidden iPhone features you never knew existed.  
Bob Christie

•   Google Translate – Translate between 103 languages 
simply by typing.  Use your camera for instant 
translation.  Hank Ros

•   Converter + – A unit converter with an extensive list of 
currencies, mortgage and loan calculations, and much 
more.  Ned Currie

•  Waze – An interactive GPS app.  Hank Ros
•   Star Walk; Night Sky – The coolest apps for star and 

planetary gazing.  Ned Currie

1:00 p.m.  Trials/Mediations/Arbitrations/Court 
Hearings 

•   TrialPad – Try your entire case off of your iPad.  Stores 
all of your documents, organizes all of your trial exhibits 
and deposition transcripts, all at your fingertips. 
Bob Christie, Ben Watson and Ned Currie

•   Timeline 3D – A way to visually present historical events 
and timelines with documents/trial exhibits, photos and 
videos.  Ned Currie

•   Jury in a Hurry; iJuror – A voir dire/jury selection 
app that your co-counsel or legal assistant can use to 
maintain juror information, juror responses.  
Bob Christie

•   Promptsmart; Teleprompt +3 – Using voice 
recognition, prepare and flawlessly deliver your opening 
and closing statements using your iPad as a teleprompter.                   
Bob Christie and Ned Currie

3:00 p.m. Closing Comments
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Friday, September 13, 2019
Mississippi College School of Law

Jackson, Mississippi

6 Hours CLE

Full Name ________________________________

Name for Name Badge _______________________

MS Bar# _________________________________

Firm Name _______________________________

Mailing Address: ___________________________

________________________________________

Office Phone ______________________________

Cell Phone________________________________

E-mail __________________________________

Name of Paralegal or Admin Assistant who may attend 
with you free of charge:

________________________________________

Enclose $250.00 registration fee and mail to:

Mississippi Defense Lawyers Association
P.O. Box 5605, Brandon, MS 39047

(601) 992-8645 or office@msdefenselaw.org

(No refunds will be made after August 30, 2019)

Technology for Defense Lawyers: Changing Your Game for Success
client’s story.  This seminar will explain and demonstrate useful iPad apps that can serve as game changers in your defense practice.  

There is no need for you to have an iPad Pro to benefit from this seminar, but you will be amazed at what you can do with one while 
keeping in mind that successful Plaintiff lawyers already are utilizing this technology.  If you do have an iPad Pro, bring it to the seminar 
and be prepared to start changing your game for success.  

Robert L. “Bob” Christie is the Principal of 
Christie Law Group PLLC, located in Seattle, 
Washington.  With over 35 years of active 
trial practice and experience in the courts of 
Washington and Alaska, Bob is widely known 
for his expertise in defending law enforcement 
personnel and their offices in civil rights cases.  He 

also is recognized as a pioneer and leader in the field of evolving 
and cutting-edge courtroom technology.

Dr. Charles A. “Chuck” Fox believes that 
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Standing on the Shoulders of Giants
By L. Clark Hicks, Jr.

We lawyers are a 
misunderstood breed. When 
Shakespeare wrote, “The 
first thing we do; let’s kill 
all the lawyers,” he meant to 
portray lawyers as guardians 
against a ruthless king.  Over 
time, the flattering nod to our 
profession has become the 
most famous knock on our 
craft.

In 1991, I joined the 
greatest profession on earth.  
At one of my first legal 
seminars, I listened as the 
Bar President Alex Alston 
encouraged new lawyers to 
seek justice and help others.  

Alston had the reputation to back up his words.  A former Marine and Millsaps College graduate, he was known 
as a fierce courtroom competitor, a wordsmith who could speak to a jury, using his Delta roots to weave a story 
around his arguments.

Alex and I knew each other casually, but I always admired his independence and fearless approach to justice. 
A prime example was when he wrote an opinion piece in the Clarion Ledger newspaper, arguing the Mississippi 
Supreme Court had become too cozy with big business.  Needless to say, many of Alston’s colleagues were not very 
pleased with the article.  As Alston entered the latter stages of his career, he devoted more time to volunteer and 
pro bono projects and regularly spoke to young lawyer groups.  One word of advice is memorialized in my office 
as a reminder.  Alston said to fellow lawyers, “Work like hell, build a good reputation, and take responsibility for 
matters.”

Scotty Welch epitomized that sound guidance.  An Air Force veteran, Welch followed Alston as Mississippi Bar 
President three years later.  He was an honest, tough, gifted trial lawyer who had a unique ability to simultaneously 
smash his opponent and gain that opponent’s admiration.  Welch, like Alston, exhibited true professionalism as 
a lawyer and always found opportunities to compliment his colleagues.  I’ll never forget receiving a personal 
congratulatory note from him about an article I wrote in a Mississippi lawyer magazine.  Welch was your friend 
before you had a chance to form an opinion about him.  He had a radiant smile, a quiet confidence, and a passion 
for the law and justice.

Alston and Welch were like the biblical twin pillars, protecting the sacred grounds of the legal profession.  They 
were raised in the era of segregation, but over time, they embraced the goals of the Civil Rights Movement and 
became proponents for more gender and racial diversity in our profession and in leadership roles.

Alston and Welch both passed away in June 2019, just two weeks apart.  When I learned the news, I could not 
stop thinking of their parallel lives and unified devotion to my chosen profession.  Thanks to these men and many 
others, male and female, I am proud to continue carrying the torch for protecting our unmatched system of law and 
justice.  As Isaac Newton wrote, “If I have seen further than others, it is by standing on the shoulders of giants.”

Alex and Scotty were two giants who will be missed.  Rest in peace.  n

Alex Alston Scotty Welch
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Practical Litigation
In this second installment of The Quarterly’s newest 

column, we take a brief look at an issue that sometimes 
arises prior to litigation against a government entity: 
requests for information pursuant to Mississippi’s 
Public Records Act (“the Act”).  Although these 
requests may arise prior to the actual onset of litigation, 
public records requests and the information produced 
in response to them can shape litigation, so it’s good 
to understand the basics of these requests and how to 
handle them.    

The Act broadly defines “public record” to 
include: “all books, records, papers, accounts, letters, 
maps, photographs, films, cards, tapes, recordings 
or reproductions thereof, and any other documentary 
materials, regardless of physical form or characteristics, 
having been used, being in use, or prepared, possessed 
or retained for use in the conduct, transaction or 
performance of any business, transaction, work, duty 
or function of any public body, or required to be 
maintained by any public body.”  Miss. Code § 25-61-
3(b).  Mississippi’s Attorney General has opined that 
“all government records used or required to be kept by 
a public body, with the exception of those expressly 
exempted, are covered by the [A]ct.”  Op. of Miss. 
A.G. to Milton G. Walker, 1991 Miss. AG LEXIS 19, 
*5 (Jan. 4, 1991).  In addition to this broad definition 
and interpretation, the Mississippi Court of Appeals 
has indicated that the public records request itself need 
not be overly specific to capture particular documents.  
See Harrison Cty. Dev. Comm’n v. Kinney, 920 So. 2d 
497, 502-03 (Miss. App. 2006) (finding that although 
the public records request for “personnel files . . . did 
not specifically ask for” county employee’s salary and 
accrued leave history, that information should have 
been produced by the county in response to the request).  

If a request seeks information falling within the 
broad scope of “public records,” the next question is 
whether the Act specifically exempts the requested 
records from disclosure.  “[P]ublic records which do 

not fall into a carefully defined exception provided by 
law are entirely open to access by the general public.”  
Miss. Dep’t of Wildlife v. Miss. Wildlife Enf’t Officers’ 
Ass’n, 740 So. 2d 925, 931 (Miss. 1999).  By its terms, 
the Act includes specific exemptions for records 
that are considered “privileged or confidential” by 
statute or common law, “private information of law 
enforcement, judicial, and prosecutorial personnel,” 
and “investigative reports.”  See Miss. Code §§ 25-61-
11 and -12; see also Miss. Code § 25-61-3(f) (defining 
“investigative reports”).  In evaluating the applicability 
of these exemptions, the determination is best made 
on a document-by-document basis.  See, e.g., Op. of 
Miss. A.G. to Mark Sorrell, 2010 Miss. AG LEXIS 283, 
*3 (Sept. 8, 2010) (“Whether the records constitute an 
‘investigative report’ or an ‘incident report’ is a question 
of fact which must be answered on a case by [case] 
basis.”); Op. of Miss. A.G. to Jerry A. Evans, 1995 
Miss. AG LEXIS 717, *2 (Sept. 7, 1995) (“Whether 
your manual would disclose investigatory techniques 
[and thus be specifically exempt from disclosure] is 
a factual question.”).  For those trying to narrow the 
information subject to a public records request, the deck 
is slightly stacked against them: “[i]n interpreting [the 
Act], . . . any questions of disclosure must be construed 
liberally, while a standard of strict construction must be 
applied to any exceptions to disclosure.”  Kinney, 920 
So. 2d at 502.  

Procedurally, the Act includes a time frame within 
which the public body must respond to the request and a 
cost-shifting provision.  The public body must respond 
to the records request within “seven (7) working days.”  
Miss. Code § 25-61-5(1)(a).  However, the public body 
may establish and collect fees reasonably calculated to 
reimburse it for the actual cost of searching, reviewing 
and copying responsive records, and the statute indicates 
the public body may demand payment of these costs 
before producing the actual records.  Miss. Code § 25-
61-7(1).  n
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I.  Background

The opioid crisis has evolved rapidly over the past decade, 
as there has been a significant increase in opioid prescriptions 
to treat acute and chronic pain.  Opioids, however, are a class 
of drugs that include both legal and illicit drugs.  Commonly 
prescribed medications are oxycodone (OxyContin7), 
hydrocodone (Vicodin7), codeine, morphine, tramadol and many 
others.  The illicit street drugs are most often heroin and synthetic 
opioids such as fentanyl.  All of these medications and illicit 
drugs relieve pain.  The opioid crisis has permeated throughout 
the United States for several reasons including that these drugs 
are highly addictive, leading to physical dependence within a 
relatively short time1, and that they often are used for purposes 
other than for what they are prescribed. 

Of interest, in 2017, the Centers for Disease Control (CDC) 
data placed Mississippi in a group of states ranked highest in the 
nation for opioid prescriptions per 100 people (AL, AR, TN, MS, 
LA).  In that year, over 2.5 million opioid prescriptions were 
dispensed in Mississippi.2  In 2017, Mississippi providers wrote 
92.9 opioid prescriptions for every 100 persons compared to the 
average U.S. rate of 58.7 prescriptions.3

In 2018, the Mississippi Board of Pharmacy reported that 
723,508 Mississippians had at least one opioid prescription filled.  
Patients who were prescribed opioids received nearly four opioid 
prescription refills.  Patients numbering 228,251 had at least 
one benzodiazepine prescription filled.  Benzodiazepines are a 
sedative prescribed for anxiety and insomnia, such as diazepam 
(Valium), alprazolam (Xanax), and clonazepam (Klonopin), 
among others.  On average, patients who were prescribed 
benzodiazepines received approximately five prescriptions.  
In 2018, 50,700 patients filled a prescription for opioids and 
benzodiazepine on the same day.4  Studies have highlighted the 
dangers of co prescribing opioids and benzodiazepines.  A cohort 
study in North Carolina found that the overdose death rate among 
patients receiving both types of medications was 10 times higher 

than among those receiving only opioids.5

Opioids can easily lead to dependency, addiction, and 
potentially overdose not only with respect to the chronic abuser 
but also to the naive patient.  A study by the British Medical 
Journal concluded that the length of time opioid painkillers are 
ingested after surgery is a much stronger risk factor for addiction 
and overdose than the dosage.6  The study found that each 
additional week of opioid use increased the risk for addiction or 
nonfatal overdose by 20%.  Each additional refill increased the 
risk by 44%.  The first refill more than doubled the risk.  Overall, 
about 5,900 study participants developed an opioid addiction or 
had a nonfatal overdose. 

II.  Why Background Matters

Why is the history of the opioid crisis important?  When 
defending personal injury claims, we often find that damages 
may be the only defense available or a good defense even when 
liability is contested.  Whether the medical treatment involves 
a tort case or workers compensation dispute, there has been a 
dramatic rise in the use of prescription medications by claimants.7  
The use and abuse of opioids, particularly in the setting of 
alleged chronic pain, may be a significant issue to investigate.  
The legitimacy of a claimant’s pain complaints in the face of 
dependence is important to evaluate.  In addition, some claimants 
may develop tolerance to these drugs, which can result in an 
escalation of the use and type of medications. 

When assessing damages, defense counsel should first 
consider whether the claimant has been prescribed opioids 
for pain relief, the dosage prescribed, the duration of the 
prescription, and whether other medications were prescribed, 
such as benzodiazepine for anxiety.  It is important to consider 
not only their impact on special damages, but also whether the 
plaintiff exhibits dependence or drug seeking behavior and how 
such behavior might impact a claimant’s credibility.  Also, do 
not overlook the significance of benzodiazepine usage.  Counsel 
will want to investigate and evaluate the appropriateness of the 
medications prescribed.

Defense counsel should have easy access to medical records 
“after” the accident or incident.  From the treatment records, the 
type of medications prescribed should be readily apparent.  It 
is also helpful to compare the medications prescribed to those 
medications that actually were dispensed by obtaining the 
pharmacy records for evaluation.  Discovery of past drug use 
or prior medical history, however, becomes more difficult with 
a suspecting opposing counsel, and a less than transparent 
claimant.  Use of specific interrogatories or well-tailored 

Opioid Crisis and Its Potential Effect on Damage Claims
By Stephen G. Peresich

Stephen G. Peresich is a senior partner with 
Page, Mannino, Peresich & McDermott PLLC, 
with offices in Biloxi and Jackson, Mississippi. 
He has practiced law for 38 years primarily 
in the areas of medical malpractice defense, 
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1  Sharma, B, et al. Opioid Use Disorders. Child Adolesc Psychiatr Clin N Am. 2016 Jul (dependence in as little as 4 to 8 weeks).
2  CDC National Center for Injury Prevention and Control: 2018 Annual Surveillance Report of Drug-Related Risks and Outcomes
3  National Institute on Drug Abuse (NIDA); Mississippi Opioid Summary; Revised May 2019. 
4  Opioid and Benzodiazepine; Prescriptions in Mississippi; 2018 Prescription Data Update, published by the Mississippi Board of Pharmacy.  
5  Dasgupta N, Funk MJ, Proescholdbell S, Hirsch A, Ribisl KM, Marshall S. Cohort Study of the Impact of High Dose Opioid Analgesics on Overdose Mortality. Pain Med 

Malden Mass. 2016.
6  BMJ 2018;360:j5790.
7  This article does not address liability aspects of drug abuse by a claimant, nor does it discuss any aspect of the nationwide opioid litigation.
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deposition questions can be useful to the investigation. 
Pharmacy and prescription medicine records are the types 

of records that are inherently relevant to a claimant’s personal 
injury claim, particularly where the claimant alleges a vast array 
of damages, disability, lost wages, loss of quality of life, and 
pain, suffering, and mental anguish for the rest of their life.  In 
cases involving significant opiate usage, it is important to search 
for and obtain all records regarding a claimant’s acquisition 
of medications.  Many claimants use multiple pharmacies. 
Obtain records from each pharmacy and also doctors, clinics 
and emergency rooms that may have provided medications 
to the claimant.  A great deal of information may be learned 
from reviewing the records, calculating the amount of opiates 
prescribed at a given time, and over the course of time, and the 
amount that the records document was provided to the claimant.  
Also, by reviewing records from the claimant’s physicians, such 
as urine drug screen testing or even pill counts, one can assess the 
level of a claimant’s compliance in taking his/her medications.

III.  Specific Resources

In addition to the learning the identity of the medical providers 
and pharmacies disclosed during discovery, the Mississippi 
Prescription Monitoring Program (MS PMP), authorized pursuant 
to Miss. Code Ann.  Section 73-21-127, maintains a database of 
a patient’s controlled substance drug profile as well as prescriber 
and dispenser information.8  The MS PMP drug profile includes 
that patient’s name, date of birth, address, date of prescription, 
prescriber identity, dispenser identity, the drug involved, quantity, 
days to be taken, RX#, pharmacy dispensing, number of refills, 
and daily dosage.  The database is a helpful resource especially 
when the claimants assert a lack of memory or may be less than 
candid when disclosing pharmacies or medicines they have used. 

While the statute authorizing the MS PMP mandates 
confidentiality of the information, and non-public access, 
defense counsel should request an authorization from the patient 
to obtain the database profile, pursue a subpoena or obtain a court 
order, if necessary.9  Counsel should make a special note that 
the pharmacy board may require entry of an agreed confidential 
protective order before disclosure.  Obstacles aside, it is often 
worth the fight over access to this information particularly when 
opposing counsel objects and suspicion levels are high.  All 
pharmacists dispensing controlled substances must register the 
prescription with the MS PMP or be subject to penalties. 

It is helpful to be familiar with the Mississippi Board 
of Medical Licensure Administrative Code, PART 2640, 
CHAPTER 1, Rules Pertaining to Prescribing, Administering 
and Dispensing of Medication, adopted and effective October 29, 
2018.  The medical board requires that physicians must review 
the MS PMP at each encounter wherein an opioid is prescribed for 
acute or chronic non cancer/non terminal pain.10  Documentation 

evidencing that a physician has run the MPMP must be recorded 
in the patient record.  Id.  The rules regarding urine drug 
screening require that Point of Service Drug Testing must be 
done at least 3 times per calendar year when a prescription for a 
Schedule II medication is written for the treatment of chronic non 
cancerous/non terminal pain.11  Examples of Schedule II narcotics 
include: hydromorphone (Dilaudid®), methadone (Dolophine®), 
meperidine (Demerol®), oxycodone (OxyContin®, Percocet®), 
and fentanyl (Sublimaze®, Duragesic®). 

There is a plethora of other compliance related medical 
board rules that may be useful when searching for information 
or in preparing to depose the treating physician who prescribed 
opioids.  For instance, Rule 1.4(B) requires that a physician who 
prescribes, dispenses, or administers a legend drug or controlled 
substance must maintain a complete record of his or her 
examination, evaluation, and treatment of the patient which must 
include documentation of diagnosis and reason for prescribing, 
dispensing, or administering the medication, the name, diagnosis, 
strength, and quality of the medication and the date the drug 
was prescribed, dispensed or administered.  According to Rule 
1.4(B), the record must be maintained in the patient’s medical 
record.  So, a record search of the treating physicians who have 
prescribed pain medications should contain this information 
and be readily available from a chart review.  If not, the level 
of suspicion should increase.  For example, examine the chart 
closely as the absence of a recorded physical examination should 
raise a concern.  Be wary of repeated refills over a relatively short 
period of time.

Some patients doctor-shop from one physician or pain clinic 
to another in search of the desired level of pain relief.  There are 
rules that, depending on the circumstances, require that physicians 
obtain a pain management treatment plan agreement signed by 
the patient, which may state that the patient agrees not to attempt 
to obtain any controlled substances from any other doctor for the 
duration of treatment.  Rule 1.7(C)4.  Obtain the agreement and 
check for non-compliance.  Counsel would be wise to specifically 
identify the types of records desired in the medical record request 
or subpoena, as customarily, the patient agreement may not be 
produced by the physician without specification.  

Typically, it is only after discovery of information where a 
plaintiff’s pre-existing conditions are being treated with opioids, 
that you can consider challenging that a plaintiff’s pain complaints 
are in fact related to a “new injury”.  You may have a basis to 
assert a pre-existing condition defense if you find that the types 
of medications prescribed are the same or similar both before and 
after the accident.  Type of medication, dosage, frequency, and 
refills are important factors.  Frequently, the treating physician is 
unaware of a patient’s past drug usage.  A disingenuous plaintiff 
in discovery usually has not been forthcoming with his/her 
physicians.  Review carefully the history of drug use given by a 
patient to their physicians as there may be noticeable differences.  

8  Mississippi began collecting information in April of 2015. 49 States have an active PMP. Some states have an interconnecting sharing of information.
9  Subpoenas with an accompanying authorization, may be issued to: 
 Mississippi Prescription Monitoring Program 
 Attn: Mississippi Board of Pharmacy
 6360 I-55 North, Suite 400
 Jackson, MS 39211
10  Rule 1.3 & 1.7. Also, note that there are other rules that differentiate prescription practices for acute pain versus chronic non cancer/non terminal pain.
11  Rule 1.7(L).
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With sufficient documentation of drug usage, you may find that 
the treating physician at deposition is inclined to agree that the 
claimant has not been transparent, or has been non-compliant, or 
exhibits findings of pain out of proportion with symptoms, or that 
there is a suspicion of significant functional overlay for secondary 
gain.  Where opioids are prescribed in significant doses, retaining 
a physician in the same specialty as the treating physician or a 
forensic pharmacist can assist counsel in discussing the relevant 
pharmaceutical and medical literature and guidelines with 
regard to the use of narcotics and the amounts at which narcotic 
medications should be taken.  A consulting medical expert may 
be helpful in preparing for an effective cross examination. 

If you suspect or discover a treasure trove of past narcotics 
use or abuse, you may face stiff opposition to disclosure.  
Plaintiffs frequently will stonewall or assert that the search for 
past records is beyond the medical relevancy of the specific 
injury in question. Plaintiff counsel may try to use a MRE Rule 
503(f) medical relevancy hearing to cut off access to past records 
which reasonably may otherwise contain a history of similar 
complaints or similar narcotics use.  Plaintiff=s counsel often 
conveniently overlook that their Complaint asserts a claim for 

emotional distress and mental anguish, and thereby has placed in 
issue the claimant’s mental and physical conditions which could 
have led to those damages.  

Although not directly on point, language used by the court 
in Gemmill v. Alliance for Affordable Servs., 2010 WL 623626, 
*2 (S.D. Miss. Feb. 18, 2010), may be useful.  In Gemmill, the 
court aptly stated in a case in which a Plaintiff sought to quash 
subpoenas for medical records, “[i]t is not this Court’s policy to 
mandate that medical providers limit the scope of production in 
cases where waiver is clear, as it is here.  Defendant is entitled 
to discover Plaintiff’s medical history outside of the strict areas 
complained about, as Defendant may develop alternative theories 
about the cause of injuries through a holistic analysis of Plaintiff’s 
medical history.”  Indeed, there may well be other cases useful 
to fend off premature relevancy objections made by opposing 
counsel in an effort to conceal or limit access to past medical 
history.  It is important to lay a foundation for the discovery you 
seek in order to justify broad requests for medication records, 
so that you might capture the necessary medical information to 
prepare a formidable damages defense.  n

I.  Introduction

“The petitioner may have a constitutional right to talk 
politics, but he has no constitutional right to be a policeman.”2  
The debate on whether the First Amendment right to free speech 
protects workers from adverse employment consequences has 
raged for more than a century, and is continuously adapting 
to fit modern trends of speech.3  In a country where the First 
Amendment is worded to protect the freedom of speech, it seems 
counterintuitive that someone could be fired or disciplined for 
things that they say on the job, or in some cases even off duty.4  

The First Amendment, though, is limited in scope.5  Acting 

only as a restriction on laws that Congress can pass and regulations 
that public entities can impose, the amendment does not put any 
duties or limits on how a private citizen can respond to speech.6  
As such, whether or not an employer can discipline an employee 
for speech, whether it is disruptive, counterproductive or contrary 
to an employer’s beliefs, depends largely on the nature of the 
employer and whether it is within the public or private sector.7   
This is not to say that public employees are entirely protected 
by the First Amendment while private employees are not.8  This 
paper will explore the extent that the First Amendment protects 
a public employee’s right to the freedom of speech, juxtaposed 
with the federal acts and state laws that afford private employers 
and employees alternate degrees of protection.

II. Protected Employee Speech in the Public Sector

 A. First Amendment Limitations, in general

The First Amendment reads: “Congress shall make no 
law… abridging the freedom of speech…”9  While on its face 
only applying to Congress, the United States Supreme Court 
has interpreted this to extend to public entities in general; and 
most importantly to articulate that an employee does not forfeit 
his right to the freedom of speech merely by working for a 

Investigating Disruptive Free Speech in the Workplace
By Christy Crockett White1
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1  The author gratefully acknowledges the contributions to this article of Balch & Bingham Summer Associate Peter Rathmell. Peter is attending Tulane School of Law.
2 McAuliffe v. New Bedford, 155 Mass. 216, 220 (1892).
3 Id.
4 U.S. Const. amend I (“Congress shall make no law… abridging the freedom of speech…”).
5 Id.
6 Id.
7  Garcetti v. Ceballos, 547 U.S. 410, 428 (2006) (in dissent, Justice Souter wrote: “… a statement by a government employee complaining about nothing beyond treatment under 

personnel rules raises no greater claim to constitutional protection than the remarks of a private employee”).
8 Id.
9 U.S. Const. amend. I.
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public employer.10  However, situations often arise where a 
public employee makes comments that causes a disruption in 
the workplace or compromises the legitimacy of a state entity, 
and in these situations the Supreme Court has held that the First 
Amendment is not a catch-all safeguard for all employee speech.11  

In essence, the Supreme Court has centered its inquiry 
into whether the First Amendment protects a public employee 
from adverse employment actions, such as firing, suspension or 
transferring, on two levels of inquiry: (1) whether the employee 
was speaking as a private citizen on a matter of public concern 
or if the speech was made in connection to his official duties,12 
and (2) whether the employer has a legitimate reason to hold 
an employee to a higher standard than an average citizen.13  An 
employee must prove the first inquiry in order for his claim to 
First Amendment protection to advance to the second inquiry’s 
balancing test, making these first two distinctions crucial.14  
Likewise, employee speech does not have to be verbal in order 
to invoke First Amendment protection, but there must be some 
message that is sent, be it by political affiliation or a work of 
art.15  Because no two situations are alike and circumstances vary 
significantly from case to case, it is important to note that every 
case involving employee speech must be considered on its own 
terms, as determined by its own facts. 

The First Amendment does not protect government 
employees who speak while in the scope of their employment 
or from within their role as an employee.16  This is not to say 
that being in the workplace is an immediate bar, however, to 
First Amendment protections.17  In Garcetti v. Ceballos, the 
Supreme Court defined the critical inquiry as whether the speech 
was made “in pursuance of [the worker’s] duties” as a public 
servant instead of as a private citizen.18  Information gleaned 
while working, though, is also not inherently barred from First 
Amendment protections.19  In Garcetti, the Court considered an 
employee who wrote a memo while at work could be a private 
citizen, but the case turned on the fact that he wrote the memo 
“pursuant to his duties as a calendar deputy.”20  In Lane v. Franks, 
the Supreme Court held that a public employee spoke as a private 
citizen when he testified in a widely publicized corruption 
scandal.21  Reasoning that it would be hypocritical to protect a 
public employee’s speech for everything except the sort of speech 

that advances society, the Supreme Court gave public employees 
parameters to promote whistleblowing without fear of retaliation 
merely because they witnessed their employer break the law.22

The First Amendment only applies to speech regarding 
a matter of public concern.23  The Court has broadly defined a 
public concern as any topic that is “‘political, social, or other 
concern to the community,’ or when it ‘is a subject of legitimate 
news interest; that is, a subject of general interest and of value 
and concern to the public.’”24  Personal importance does not 
entitle an employee First Amendment protection.25  For example, 
an employee who sends an e-mail announcing that he will attend 
a specific meeting is not protected,26 but an employee who 
privately discusses his opinions on ongoing public matters with 
his boss can be protected by the First Amendment.27  As such, the 
inquiry narrowly turns on the context, the form and the content 
of the speech, rather than the subjective mindset of the speaker.28  
In the Fifth Circuit, both of these questions must be determined 
by a judge rather than a jury.29

Once an employee establishes that the First Amendment 
could be a defense to his or her speech, the employer must then 
prove that his interests in maintaining an orderly workplace 
outweigh the employee’s constitutional interests to free speech.30  
Like most balancing tests, there is no way to succinctly quantify 
either inquiry.  However, the Supreme Court has listed a 
number of factors to guide in determining how to balance an 
employee’s right to free speech with the government’s interest 
in restricting it.31  These include how the statement impacts 
procedural discipline and the “harmony” between peers, whether 
the comment will damage necessary employee relationships, 
whether the speech impeded how the employee could perform 
his or her job, whether the speech interfered with institutional 
operations, whether it was communicated in private or in the 
open, whether it conflicted with employee responsibilities, and 
whether the speech abused the employee’s authority such that 
it jeopardized public accountability.32  When an employee can 
prove that the circumstances and content of his speech, coupled 
with his role in the public workplace, are “so far removed” from 
any ramifications on governmental efficiency or public reception, 
then he can raise the First Amendment as a defense to any adverse 
employer actions.33

10 See Beilan v. Board of Public Ed., School Dist. Of Philadelphia, 357 U.S. 399, 405 (1958).
11 Pickering v. Board of Ed. of Tp. High School Dist. 205, 391 U.S. 563, 574-75 (1968).
12 Garcetti, 547 U.S. at 418.
13 Pickering, 391 U.S. at 574-75.
14 Connick v. Myers, 461 U.S. 138, 147 (1983).
15 Steadman v. Texas Rangers, 179 F. 3d 360, 367 (5th Cir. 1999).
16 Garcetti, 547 U.S. at 420-21.
17 Id. (quoting Pickering, 391 U.S. at 573).
18 Id.
19 Lane v. Franks, 134 S. Ct. 2369, 2380 (2014).
20 Id. at 421
21 Id.
22 Id.
23 Id.
24 Id. (citation omitted); see also San Diego v. Roe, 543 U.S. 77, 83-84 (2004).
25 Garcetti, 547 U.S. at 420.
26 Baar v. Jefferson County Bd. of Educ., 311 F. App’x 817, 821 (6th Cir. 2009).
27 Givhan v. Western Line Consol. School Dist., 439 U.S. 410, 415-16 (1979).
28 Connick, 461 U.S. at 147.
29 Graziosi v. Greenville, Miss., 775 F. 3d 731, 736 (5th Cir. 2015).
30  Lane, 134 S. Ct. at 2380-81 (holding that an employee is entitled to First Amendment protection where the government cannot demonstrate any evidence that the employee 

speech infringed on a governmental interest in efficiency or discipline).
31 Rankin v. McPherson, 483 U.S. 378, 388-89 (1987).
32 Id.
33 Id.
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 B. Whistleblower Laws

Public employees in several states are also protected by a 
variety of whistleblower laws.  The definition varies from state 
to state, but typically a whistleblower is someone who reports 
or complains about a federal or state regulatory violation.34  
Protections for whistleblowers range from broad protection for 
any employee who has a reasonable belief that a violation may 
have occurred, to a narrower protection for employees who make 
written reports of actual violations to the proper authorities.35  
Depending on the state, covered violations can include anything 
from reporting an employer who fails to comply with an 
environmental violation to reporting sexual harassment in the 
workplace.

 C. Whistleblower Laws in Mississippi

In the general case, Mississippi employees are hired at-will, 
and thus can be fired “for good reason, for bad reason, or for no 
reason at all.”36  However, the Mississippi Supreme Court carved 
out a narrow public-policy exception to protect employees 
who report the crimes of their employers from termination.37  
The McArn court established that an employee cannot be fired 
for refusing to participate in criminal acts or for reporting the 
criminal acts of his employer.38  The exceptions apply to public 
employees and private employees where the illegal activity 
impacts “third parties among the general public.”39  An employee 
who participates in the illegal activity cannot claim protection 
under the exception if he chooses to blow the whistle later.40  The 
reported illegal activity must be a criminal violation as opposed to 
a civil wrong41 or a federal regulatory violation for the exceptions 
to apply.42  There is a dispute of authority as to whether the 
employee must have actual evidence of a criminal act in order to 
qualify for the exception.43  The McCarn exceptions are the only 
common law exceptions to the at-will doctrine of employment in 
Mississippi.44

Under Mississippi statute, it is illegal for a public agency 
to “adversely affect the compensation or employment status” of 
an employee who “testified or provided information to a state 

investigative body…”45  It is not necessary that the whistleblowing 
be under oath.46  The statute further defines an adverse 
employment action as an unwarranted letter or reprimand, an 
unsubstantiated performance evaluation, a demotion, a reduction 
in pay, a denial of a promotion, a suspension, a dismissal or a 
denial of employment.47  The adverse employment must be the 
direct result of an employee’s whistleblowing for there to be 
any protection.48  If there is evidence that an employee could 
have been fired for other reasons, such as improper conduct or 
other workplace rules violations, then an employee may not be 
protected under the statute.49  An employee who knowingly and 
intentionally reports false information to a state investigative 
body is not protected under the act.50  The violation must be 
reported to one of the following bodies: “the Attorney General of 
the State of Mississippi, the State Auditor, the Mississippi Ethics 
Commission, the Joint Legislative Committee on Performance 
Evaluation and Expenditure Review or any other standing 
committee of the Legislature, or any district attorney of the State 
of Mississippi” in order for the statute to be applicable.51  An 
employee who refuses to partake in the illegal act, but does not 
report it to any of the aforementioned agencies is not protected 
by the statute.52  Likewise, an employee who reports a violation 
to his or her superiors is not considered a whistleblower because 
violations must be reported to the proper state investigative body 
rather than just any employer.53

Another important statutory protection for whistleblowers in 
Mississippi comes in the Mississippi Vulnerable Persons Act.54  
The MVPA makes it illegal for any health care employee to 
be fired or punished in any way for reporting that a patient has 
been “a victim of abuse, neglect or exploitation.”55  Moreover, 
the MVPA gives health care employees a duty to report abuse, 
neglect and exploitation of patients in healthcare centers, and 
whistleblowers are absolved of any criminal or civil liability that 
may come as a result of their report.56

III. Protected Employee Speech in the Private Sector

As a blanket rule, the First Amendment does not apply to 
private employers and employees.  The default rule in Mississippi 

34 State Whistleblower Laws, http://www.ncsl.org/research/labor-and-employment/state-whistleblower-laws.aspx (last visited June 6, 2018).
35 Id.
36 Mississippi Employment Sec. Com’n v. Philadelphia Mun. Separate School Dist, of Neshoba Cty, 437 So. 2d 388, 397 (Miss. 1983).
37 McArn v. Allied Bruce-Terminix Co., Inc., 626 So. 2d 603, 607 (Miss. 1993).
38 Id.
39 Id.
40 Galle v. Isle of Capri Casinos, Inc., 180 So. 3d 619, 623 (Miss. 2015).
41 Rosamond v. Pennaco Hosiery, Inc., 942 F. Supp. 279, 285-86 (N.D. Miss. 1996) (applying Mississippi state law).
42 Howell v. Operations Mgmt. Int’l, Inc., 77 F. App’x 248, 251-52 (5th Cir. 2003).
43  Compare Kyle v. Circus Circus Miss., Inc., 430 F. App’x 247, 252-53 (5th Cir. 2011) (holding that there was no exception where there was only evidence that the employer 

mentioned committing a crime) with DeCarlo v. Bonus Stores, Inc., 289 Fed. App’x 735, 736 (5th Cir. 2008) (holding that the exception applies where an employee reported 
that he suspected a co-worker was committing fraud).

44 Swindol v. Aurora Flight Sciences Corp., 194 So. 3d 847, 849 (Miss. 2016).  
45 Miss. Code Ann. § 25-9-173(1).
46 Id.
47 Miss. Code Ann. § 25-9-173(2)(a)-(g).
48 Miss. Code Ann. § 25-9-173(3).
49 Collum v. Yazoo Cty. Miss., 144 F. App’x 386, 388 (5th Cir. 2005).
50 Miss. Code Ann. § 25-9-173(5).
51 Miss. Code Ann. § 25-9-171(g).
52 Claiborne v. Miss. Bd. Of Pharmacy, No. 3:07-CV-277-HTW-LRA, 2011 WL 3684431 at *6 (S.D. Miss. Aug. 22, 2011).
53 Harris v. Miss. Valley State Univ., 873 So. 2d 970, 987 (Miss. 2004).
54 Miss. Code Ann. § 43-47-37.
55 Miss. Code Ann. § 43-47-37(5)(b).
56 Miss. Code Ann. § 43-47-37(5)(a).
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is for employment to be “at-will” such that employers are free to 
terminate employees for any lawful reason, such as divisive or 
disruptive speech.57  As a result, media outlets are littered with 
stories about employees who are fired for their speech in and 
out of the workplace, such as for offensive comments on Yelp, 
racist Tweets and visible political stances.  Despite this, there 
is still a patchwork of state and federal regulations that protect 
private employees and their speech.  Though limited in scope and 
number, it is crucial for employers to consider what state laws are 
in place to further protect an employee and whether any action 
based on employee speech violates the National Labor Relations 
Act (NLRA). 

 The National Labor Relations Act

Private employee free speech is also protected in another 
unlikely place: the National Labor Relations Act (NLRA).58  
Stated generally, employers cannot interfere with an employee’s 
right to collective bargaining, or any expression of a desire to 
collectively bargain.59  Initially intended to protect union activity, 
the National Labor Relations Board (NLRB) extended the Act’s 
protection to any concerted activity that could be understood as an 
employee “seek[ing] to initiate or induce or to prepare for group 
action.”60  For speech to be protected, it must be both concerted 
and intended for the purpose of mutual aid or protection in the 
workplace, regardless of whether it is related to a union or not.61  
Even these narrow categories can have broad ramifications. For 
instance, the Eighth Circuit recently upheld an NLRB decision 
protecting an employee, standing in a picket line, who shouted 
racist epithets at African Americans hired to replace striking 
workers.62

In theory, a concerted activity is simple to define. Section 7 of 
the NLRA, for instance, guarantees employees “the right to self-
organize, to form, join, or assist labor organizations, to bargain 
collectively … and to refrain from any and all such activities.”63  
In practice, though, whether or not speech fits into those 
categories creates a large, gray area.  The NLRB dealt with this 
issue in 1984, where it created the landmark Meyers Standard.64  
There, the Board defined concerted activities as any activity 
where employees join together to achieve common goals, and 
in the process held that several employees who refused to drive 

a dangerous vehicle were engaging in a concerted activity.65  In 
interpreting the Meyers Standard, the Fifth Circuit has held that 
an individual employee’s speech to his co-workers constituted a 
concerted activity despite the fact that nobody else participated.66  
For employers in the Fifth Circuit’s jurisdiction, this potentially 
creates a sweeping protection for employee speech.67  At the very 
least, private employee speech is protected where it is aimed at 
trying “to seek to persuade other employees,” even where nobody 
else partakes in the activity.68

Even concerted activity, though, is not immune to scrutiny.69  
The Supreme Court has long recognized the principal that 
“insubordination, disobedience [and] disloyalty” are all 
legitimate causes for firing an employee, and speech is no 
exception.70  Disloyal acts must be wholly individual actions for 
them to shed their protections.71  For example, in In re American 
Golf Corp., the NLRB held that an employee who made a number 
of disloyal phone calls to a competitor about “union problems” 
was protected under the Act.72  Interestingly enough, however, 
the same employee was not protected when he distributed a 
flyer critiquing his company.73  Both modes of speech carried 
the same message, but the Board said that the case turned on his 
mentioning of the union in his phone call, and the absence of any 
concerted activity in the flyer.74  Moreover, employees making 
knowingly false comments, or recklessly spreading comments 
that are clearly false, about unfair work practices may lose their 
protection.75

The NLRA also does not protect speech that is unnecessarily 
disruptive or unreasonably inappropriate. In Atlantic Steel Co., 
the NLRB created four factors to consider when determining 
if an employee’s speech “crossed the line:” (1) the place of the 
discussion, (2) the subject matter of the discussion, (3) the nature 
of the employee’s outburst, and (4) whether the outburst was 
provoked by an unjust labor practice.76  There, for instance, the 
NLRB held that an employee could not be protected when he 
used numerous expletives to criticize his employer’s overtime 
policy while working on the production line.77  While the topic 
of his outburst was within the Act’s reach and he was sufficiently 
provoked, the Board could not get past the context and 
inappropriateness of his behavior.78  An example of the “Atlantic 
Steel Standard” in practice can be seen in Felix Industries, Inc. 
v. N.L.R.B., where an employee was fired after calling his boss 

57 Mississippi Employment Sec. Com’n, 437 So. 2d at 397.
58 29 U.S.C. § 158(7); 29 U.S.C. § 158(8).
59 Id.
60 Meyers Industries, 281 NLRB 882, 887 (1986).
61 Coram Pond Diner, 248 NLRB 1158, 1159-60, 1162 (1980).
62 Cooper Tire & Rubber Co. v. Nat. Labor Relations Bd., 866 F. 3d 885, 893 (8th Cir. 2017).
63 29 U.S.C. § 158(7)(2012).
64 Meyers Industries, Inc., 268 N.L.R.B. 493, 497-98 (1984).
65 Id.
66 Mobil Exploration and Producing U.S. Inc. v. N.L.R.B., 200 F. 3d 230, 238-40 (5th Cir. 1999).
67 Id.
68 Id. at 240.
69  N.L.R.B. v. Local Union No. 1229, Intern. Broth. of Elec. Workers, 346 U.S. 464, 475 (1953) (holding that an employee can be fired for passing out disparaging flyers about 

his employer when the action has no beneficial impact on the employer other than harming the employer’s reputation).
70 Id.
71 In re American Golf Corp., 330 NLRB 1238, 1240 (2000).
72 Id.
73 Id. at 1241.
74 Id.
75 Linn v. United Plant Guard Workers of America, Local 114, 383 U.S. 53, 65 (1966).
76 Atlantic Steel Co., 245 NLRB 814, 816-17 (1979).
77 Id.
78 Id.
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to “press his right under a collective bargaining agreement” 
and ended up using multiple expletives.79  The court’s decision 
that the speech was not protected by the act turned largely on 
the nature of the language and the public policy behind not 
protecting obscene and unreasonable speech.80  It was not enough 
for the court that the other three factors all weighed heavily in the 
employee’s favor.81  While the Fifth Circuit has not considered 
a case invoking the Atlantic Steel Standard, other circuits and 
board opinions have also held that “obscene, degrading, and 
insubordinate” speech alone is enough to outweigh the other 
three factors and preclude NLRA protection.82  For instance, in 
Media General Operations, Inc. v. N.L.R.B., the Fourth Circuit 
declined to extend NLRA protections to an employee who called 
his supervisor a racist, along with numerous other profane 
insults, because expletive “are devoid of substantive content and 
of meaningful value that could convey a message of grievance 
or concern.”83  On the other hand, although it did not invoke the 
Atlantic Steel Standard, the Fifth Circuit has held that a brief, 
one-time strike is protected by the NLRA because the nature is a 
peaceful protest, rather than outright disobedience.84

There are three categories of workplace rules that, while not 
outright violations, commonly run afoul of the NLRA: rules than 
an employee could reasonably construe as banning Section 7 
activity; rules that come in response to union activity; and rules 
that are applied to restrict Section 7 rights.85  Often, vague rules 
in the workplace that prohibit speech criticizing fit into the first 
category, even if they do not expressly ban concerted speech.86  
In Flex Frac Logistics, L.L.C. v. N.L.R.B., the Fifth Circuit fit 
a workplace rule that banned any speech about confidential 
information, such as finances and wages, into the first category.87  
Likewise, the D.C. Circuit has grouped rules that ban employee 
fraternization into the first category.88  On the other hand, a social 
media policy that extended its “conduct unbecoming” policy to 
off duty social media was considered to not be in any of the three 
categories because, from an objective point of view, there was no 
certainty that the policy would be construed as chilling protected 
speech.89

Recently, however, the NLRB has been backing away from 
per se invalidating vague rules in the workplace that could be 
construed as restricting worker rights under the NLRA, or the first 
category of rules listed above.90  The new standard is to consider 

a workplace rule’s potential impact on NLRA rights and whether 
there are any legitimate justifications associated with the rule.91  
In June 2018, the NLRB released a memorandum that explained 
the new standard of how to determine whether the maintenance of 
a rule violates Section 8(a)(1) of the NLRA.92  The new standard 
focuses on balancing the negative impact of the rule on an 
employee’s ability to act in accordance to Section 7, with the rule’s 
implications on the employer’s “right to maintain discipline and 
productivity.”93  The memorandum listed nine varieties of rules 
that are generally lawful: (1) civility rules; (2) no-photography 
rules and no-recording rules; (3) rules against insubordination 
or conduct that adversely affects operations; (4) rules against 
disruptive behavior; (5) confidentiality rules protection customer 
information; (6) rules against defaming company products, 
services or employees; (7) rules against using employer logos or 
intellectual property; (8) rules requiring authorization to speak 
for the company; and (9) rules against disloyalty, nepotism or 
self-enrichment.94  The memorandum juxtaposed these rules with 
unlawful rules, such as confidentiality rules regarding wages, 
benefits, or working conditions and rules against joining outside 
organizations or voting on matters concerning the employer, 
because there can be a clear argument as to why the lawful rules 
do not clearly inhibit NLRA rights that cannot be applied to the 
rules the NLRB designated per se unlawful.95

Speech does not have to be made at the workplace to be 
protected by the NLRA, and there has been a recent trend towards 
the Act incorporating speech made on social media.  Social media 
officially came into the grasp of the NLRA free speech protections 
in late 2012 with the decision in Hispanics United of Buffalo, 
Inc.96  There, the Board found that it was unlawful to fire five 
employees who had a public discussion on Facebook about a co-
worker who was going to complain about them to management.97  
It was the first precedential decision to apply the Concerted 
Activity Test to social media.98  Proving that a Facebook post or a 
Tweet is a concerted activity can be difficult, especially where an 
individual employee posts on social media, and coworkers interact 
with the post but do not necessarily join in the discussion. The 
United States Court of Appeals for the Second Circuit attempted 
to answer that question in Three D, LLC v. N.L.R.B.99  There, 
the court held that a Facebook post became a concerted activity 
when other employees “liked” the post and commented on it.100  

79 Felix Indus., Inc. v. N.L.R.B., 251 F. 3d 1051, 1053-54 (D.C. Cir. 2001).
80 Id.
81 Id.
82  Plaza Auto Center, Inc. v. N.L.R.B., 664 F. 3d 286, 294-95 (9th Cir. 2011); see Trus Joist MacMillan, 341 N.L.R.B. 369, 371 (2004) (holding that an employee who “grab[s] 

his crotch” and makes several sexually obscene comments during the discussion is not protected under the Atlantic Steel standard).
83 Media General Operations, Inc. v. N.L.R.B., 394 F. 3d 207, 211 (4th Cir. 2005).
84 N.L.R.B. v. McEver Engineering, Inc., 784 F. 2d 634, 639 (5th Cir. 1986).
85 Flex Frac Logistics, L.L.C. v. N.L.R.B., 746 F. 3d 205, 208-09 (5th Cir. 2014)  (citing Martin Luther Memorial Home, Inc., 343 NLRB 646, 647 (2004).
86  Chipotle Services, L.L.C. v. National Labor Relations Board, 690 F. App’x 277, 278 (5th Cir. 2017) (holding that a rule banning improper use of an employer’s name is 

ambiguous, and thus chills protected speech).
87 Flex Frac Logistics, L.L.C., 746 F. 3d at 209.
88 Guardsmark, LLC v. N.L.R.B., 475 F. 3d 369, 278-79 (D.C. Cir. 2007).
89 Int’l Brotherhood of Teamsters, Local 700 v. Ill. Labor Relations Board, 73 N.E. 3d 108, 128 (Ill. App. Ct. 2017).
90 Boeing Co., 365 NLRB No. 154, at 9 (Dec. 14, 2017).
91 Id.
92 Guidance on Handbook Rules Post-Boeing, OM 18-04, Office of the General Counsel, Division of Operations-Management, June 8, 2018.
93 Id.
94 Id.
95 Id.
96 Hispanics United of Buffalo, Inc., 359 NLRB 368, 370 (2012).
97 Id.
98 Id.
99 629 F. App’x 33, 35-36 (2d Cir. 2015).
100 Id.
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The court reasoned that their subsequent actions on the post were 
an endorsement of the original post, which was a complaint about 
the employer’s tax withholding policy.101  On the other hand, an 
NLRB decision in August 2016 held that a Chipotle manager did 
not violate the NLRA by asking an employee to delete several 
tweets that critiqued the restaurant’s working conditions.102  An 
administrative judge initially reasoned that the tweets were a 
concerted activity because the posts educated the public about 
working conditions at Chipotle and could be seen as an attempt 
to garner public support for his cause, but on appeal the Board 
reversed and held that the employee’s underlying actions were 
not concerted as only a single employee was involved.103

A common way that employers try to get ahead of NLRA 
complaints is by establishing, and enforcing, company policies 
for what speech will or will not be tolerated online.  Though not 
precedential, the NLRB released a trio memoranda in 2011 and 
2012 summarizing dozens of cases on policies that employers 
have regarding what an employee can or cannot post to social 
media.104  In one such case, the Board held that a social media 
policy instructing employees to “use technology appropriately” 
and not to “release confidential guest, team member or company 
information…” fell into the third category of unlawful rules.105  
Similarly, the Board nullified a social media policy against 
posting pictures or videos of others without permission to 
social media that contained the company’s logo, reasoning that 
a blanket ban could be read as banning “the use of photos and 
videos of employees engaging in Section 7 activities, including 
photos of picket signs containing the Employer’s logo.”106  In the 
same opinion, the Board held that a clause in the social media 
policy that recommended employers to consult the employee’s 
legal team before posting anything in the gray-area was illegal 
because an employee should never be required to “secure 
permission from an employer as a precondition to engaging in 
Section 7 activities.”107  Likewise, a similar rule was invalidated 
by the NLRB that required employees to report any suspicious 
internet activity.108  In essence, any rule that appears on its face to 
try and control or dispel internet speech that is within the reach of 
the Act is invalid. Social media policies are not taboo, however. 
The American Bar Association has a list of example policies 
that, while they do not create employer immunity, are likely to 
insulate employers from being liable for controlling employee 
speech, such as requiring employees to make it clear that any 
social media post does not reflect the employer’s views, banning 
discriminatory or defamatory comments about co-workers and 

competitors, and being open that there is no guarantee of privacy 
for employee email accounts.109

The other key element in any employee’s NLRA speech 
claim is being able to prove a causal link between engaging in the 
protected activity and any adverse employment action.  Known as 
the “Wright Line Test,” the burden is still on the fired employee 
to prove that his employer knew of the protected nature of his 
activity and that any adverse employment action at issue was 
motivated by the employee’s protected concerted activity.110  This 
analysis arises in the common occurrence where there is both 
protected and unprotected speech. In those situations, the crucial 
inquiry is which speech in particular motivates the employer to 
discipline the employee.111  A recent example of this analysis 
comes from the United States Court of Appeals for the First 
Circuit in Good Samaritan Medical Center v. N.L.R.B..112  There, 
a newly hired employee was fired after he became vocally upset 
during an orientation meeting about the relevant union.113  After 
the meeting, the employee complained to an HR representative, 
alleging that he was being forced into the union.114  Applying the 
Atlantic Steel Standard, the court found that his tantrum was not 
protected but that his complaints were.115  Looking at the situation 
in totality, the court found that an employer easily could have 
based his decision to fire the employee solely on his outburst in 
the meeting, and thus that the firing did not violate the NLRA.116

IV. Conclusion

There is a stark dichotomy between how employee speech is 
protected between the public and private sectors, yet in neither 
sector is there the full immunity that many American inherently 
import from the First Amendment. Public employees, while still 
partially insulated by the First Amendment, can still be disciplined 
for speech made in their work duties or if the government has 
a substantial interest in limiting the speech.  Private employees 
are, in general, at-will employees who can be fired or disciplined 
for any reason whatsoever.  The only protection comes in the 
form of patchwork state and federal laws aimed at promoting 
whistleblowers and encouraging union activity.  As such, this 
gives employers in both the public and private sectors substantial 
leeway to regulate or curb speech, whether it is in the workplace 
or online, that runs against employer opinions or disrupts the 
workplace – with a few exceptions to the general rule, rather than 
categorical differences.  n

101 Id.
102  Chipotle Services LLC D/B/A Chipotle Mexican Grill, No. 04-CA-147314, No. 04-CA-149551, 364 NLRB No. 72 (N.L.R.B.), 207 L.R.R.M. (BNA) 1777, 2016-17 NLRB 

Dec. P 16209, 2016 WL 4419756 at *7 (NLRB Aug. 18, 2016).
103 Id. at *11.
104 Report of the Acting General Counsel Concerning Social Media Cases, OM 12-59, Office of the General Counsel, Division of Operations-Management, May 30, 2012.
105 Id. at 3-4.
106 Id. at 6-7.
107 Id. at 7.
108 Id. at 4-5.
109  V. John Ella, J.D., CIPP, Employee Monitoring and Workplace Privacy Law, A.B.A. Section of Labor and Employment Law, National Symposium on Technology in Labor 

& Employment Law, (April 6-8, 2016)  https://www.americanbar.org/content/dam/aba/events/labor_law/2016/04/tech/papers/monitoring_ella.authcheckdam.pdf. 
110 Wright Line, A Div. of Wright Line, Inc., 251 NLRB 1083 (1980).
111 Id.
112 Good Samaritan Medical Center v. N.L.R.B., 858 F. 3d 617, 643-44 (1st Cir. 2017).
113 Id.
114 Id.
115 Id.
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“Summary judgment, granted.”  For defense attorneys in 
particular, those three small words have the power to bring heaps of 
joy.  In light of Mississippi’s wealth of case law concerning expert 
opinion testimony, expert designations often play an important role 
in these dispositive motions.  In fact, the Court consistently rules 
in favor of defendants where the sufficiency of plaintiff’s purported 
expert opinions is challenged.  This article will primarily evaluate 
the requirements for expert opinions in medical malpractice actions 
but contains certain information for defense counsel no matter the 
particular area of practice.  After all, a brief refresher is good for 
everyone, right?

Before we launch into the specific features of current 
Mississippi case law, let us begin with the measurement for a model 
expert opinion. Pursuant to Mississippi Rule of Evidence 702, the 
qualifications required of an expert witness to testify at trial are as 
follows:

A witness who is qualified as an expert by knowledge, skill, 
experience, training or education may testify in the form 
of an opinion or otherwise if: (a) the expert’s scientific, 
technical, or other specialized knowledge will help the trier 
of fact to understand the evidence or to determine a fact 
in issue; (b) the testimony is based on sufficient facts or 
data; (c) the testimony is the product of reliable principles 
and methods; and (d) the expert has reliably applied the 
principles and methods to the facts of the case.1

“Mississippi law requires the trial court to ensure that proposed 
expert testimony satisfies [all portions] of Rule 702.”2  In other 
words, an expert should only be admitted to testify if he/she is 

able to withstand the two-prong inquiry under M.R.E. 702.3  This 
means an expert must 1) be qualified to testify, and 2) the expert’s 
knowledge must assist the trier of fact in understanding or deciding 
the issue.4

Moreover, traditional Daubert issues (i.e., expert admissibility 
concerns) are typically addressed through the lens of Rule 702.5    
Trial judges have the authority to act as gatekeepers when evaluating 
whether an expert satisfies both prongs, relevance and reliability, 
under Daubert and Rule 702.6  If an expert fails to base his/her 
opinions on scientific methods or procedures, the opinion fails as 
a matter of law.7  Unsupported speculation or subjective belief is 
simply insufficient to withstand the court’s scrutiny.8  Therefore, 
it is crucial to evaluate all expert opinions opposing your client’s 
position using Daubert and Rule 702 as your guide.

What Should an Expert Opinion Contain?

Now that we understand the measure for expert opinion 
testimony, let us delve further into the pond of specific requirements 
for the same.  Expert testimony is required to prove the elements of a 
medical malpractice claim.9  To successfully complete this mission, 
the expert must identify the requisite standard of care; address how 
the practitioner or facility breached said standard; and whether 
this proximately caused the plaintiff’s alleged injuries.10  Failure to 
adequately address each of these items results in plaintiff’s failure to 
establish a prima facie case of medical negligence. 

 
Standard of Care

The first element of an expert opinion is establishment of the 
applicable standard of care.  Standard of care is derived from an 
objective, national standard.  It is not based upon an individual 
practitioner’s personal preferences or practices.11  Nor is the 
standard of care established by what a “good” physician or dentist 
would do under like or similar circumstances.12  Instead, standard 
of care looks to the standard of a “minimally competent” physician 
or dentist.13  To establish the standard of care, “an expert must 
articulate the standard of care that should have been applied in a 
particular case as an objective standard in order to establish the duty 
owed to the patient.”14  Guidelines may be used in conjunction with 
other data to establish the standard of care but when acting alone 
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1  Miss. R. Evid. 702.
2  Rebelwood Apts. RP, LP v. English, 48 So. 3d 483, 494 (Miss. 2010) (quoting Kilhullen v. Kansas City Southern Ry., 8 So. 3d 168, 172) (quoting, in turn, Univ. of Miss. Med. 

Ctr. V. Pounders, 970 So. 2d 141, 146 (Miss. 2007)).
3 McDonald v. Mem’l Hosp. at Gulfport, 8 So. 3d 175, 181 (Miss. 2009).
4 Id. (quoting Miss. Transp. Comm’n v. McLemore, 863 So. 2d 31, 35 (Miss. 2003)) (citing Miss. R. Evid. 702).
5 Kronfol v. Johnson, No. 2017-CA-00542-COA, 2019 WL 1915564 at *5 (Miss. Ct. App. April 30, 2019).
6 Id. at *6.
7 Id.
8 Id.
9 Handy v. Madison Cnty Nursing Home, 192 So. 3d 1005, 1009 (Miss. 2016).
10 Norman v. Anderson Reg. Med. Ctr., 262 So. 3d 520, 523 (Miss. 2019); see also Hubbard v. Wansley, 954 So. 2d 951, 957 (Miss. 2007).
11  Butler v. Chadwick Nsg. & Rehab. Ctr., 223 So. 3d 835, 841 (Miss. Ct. App. 2017).  In other words, expert opinions must be based in fact, not the mere “ipse dixit of the 

expert.”  Watts v. Radiator Specialty Co., 990 So. 2d 143, 149 (Miss. 2008) (quoting Gen. Elec. Co. v. Joiner, 522 U.S. 136, 146 (1997)).
12 Butler, 223 So. 3d at 842.
13 Id.
14  Henson v. Grenada Lake Med. Ctr., 203 So. 3d 41, 45 (Miss. Ct. App. 2016) (quoting Maxwell v. Baptist Mem’l Hosp.-DeSoto Inc., 958 So. 2d 284, 289 (Miss. Ct. App. 2007)).
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do not unequivocally establish the requisite standard.15  Once the 
standard of care is established, the expert must then “articulate how 
that standard of care was breached.”16  

As I am sure you have seen and/or personally encountered, 
attorneys have been known to focus on either 1) identifying the 
standard of care without detailing specifically how the standard 
was breached, or 2) detailing the various alleged breaches without 
articulating the objective standard of care.  Stating one without 
the other is akin to making a PB & J sandwich without the jelly; it 
simply will not suffice.  When reviewing an expert designation to 
determine the sufficiency of the opinions contained therein, always 
confirm the applicable, objective standard of care is adequately 
articulated; how the standard was allegedly breached is detailed 
with specificity; and confirm the opinion is generally accepted in 
the scientific community.17

Causation

Causation is the second element of an expert opinion that is 
required to survive a motion for summary judgment in a medical 
malpractice action.  To establish causation, an expert must 
successfully articulate how the alleged breach of the relevant 
standard of care proximately caused the plaintiff’s injury.18  
“Mississippi law does not require a plaintiff to prove causation 
with certainty.”19  Instead, a plaintiff must simply prove via expert 
witness testimony that but for the medical negligence, he/she more 
likely than not (greater than fifty percent certainty) would have 
experienced a substantially better outcome.20

In theory, this seems quite simple as any expert physician should 
be able to explain the causal link between the alleged breach and 
the plaintiff’s injury.  Shockingly, plaintiff’s counsel often entirely 
overlook this element of the expert’s opinion choosing instead to 
focus on a thorough chronology of the factual aspect and/or what 
they perceive as the egregious breaches of the applicable standard 
of care.  A case shall not move forward without establishing 
causation, as this element is required to establish a prima facie case 
of negligence.21

Does an Expert Affidavit Differ in this Regard?

To survive a pending motion for summary judgment, plaintiffs 
will often produce a sworn expert affidavit in support of their case.  
It is incumbent upon defense counsel to pour over this affidavit with 
a fine-tooth comb to ensure the necessary elements are present.  If 
the necessary elements are present and accounted for, then plaintiff 
lives to fight another day. Should the elements prove to be missing, 
in part or in whole, then plaintiff’s attempt to survive fails as a 
matter of law.

It has been my experience in the few short years I have practiced 

thus far that expert affidavits are quite often conclusory in nature, 
directly resulting in their insufficiency to withstand summary 
judgment.  “A conclusory expert [opinion] that fails to explain the 
underlying how, when, and why is insufficient to withstand [a motion 
for summary judgment as a matter of law].”22  In fact, conclusory 
affidavits are looked upon with “disdain” in Mississippi.23  Always 
remember to evaluate a plaintiff’s expert affidavit for conclusory 
assertions instead of the required information (i.e., standard 
of care and causation).  It is quite possible that a plaintiff with a 
poor designation will produce an affidavit of the same caliber, 
which ultimately results in an early disposition of the claim in the 
defendant’s favor.

Attacking the Holes in Opposing Counsel’s Designation/Affidavit

You’ve received plaintiff’s expert designation and determined 
it to be severely inadequate.  You’ve filed a motion for summary 
judgment and received an affidavit in support of plaintiff’s case 
in chief, which is questionable as to whether or not the affidavit 
is sufficient to withstand your motion.  Failure to address the key 
elements essentially twists the knife in the proverbial wound of the 
poor expert designation.  However, there are other pitfalls a good 
defense attorney will recognize and seize upon to bolster his/her 
argument in favor of summary judgment. 

Undisclosed Opinions

“Expert testimony is essential in medical malpractice cases 
‘because the expert testimony demonstrates how the required 
standard of care was disregarded, and the testimony certifies that 
the defendant’s failure was the proximate cause, or proximate 
contributing cause of the injury.’”24  It is imperative that both 
plaintiff and defendant disclose expert opinions to be explored 
at trial.  Occasionally, one will stumble upon a designation that 
is substantially lacking in summation of the expert’s intended 
testimony.  I have even seen a designation roughly three pages in 
length, one page per expert.  It is absurd to suggest that level of 
brevity would be sufficient for the purpose of expert designation, 
but it does beg the question how specific should we be in our efforts 
to disclose?  

The Court has acknowledged a party “cannot include everything 
that an expert will state at trial,”25 and while that is true, failure to 
include any portion of testimony you wish to rely upon to establish 
your case is risky at best.  “The supreme court ‘has emphasized that 
it is imperative for parties to disclose more than just the general 
subject matter on which an expert will testify.’”26  A good rule of 
thumb is generally when in doubt, include the details!  If a plaintiff 
has clearly mistaken his/her designation as sufficiently covering all 
portions of solicited testimony, then it is the defense counsel’s job to 

15 Kronfol, 2019 WL 1915564 at *7.
16 Henson, 203 So. 3d at 45.
17 Id.
18 See Handy, 192 So. 3d at 1009.
19 Norman, 262 So. 3d at 524.
20 Id.
21 Yerks v. Trest, 246 So. 3d 956, 958 (Miss. Ct. App. 2018).
22 Butler, 223 So. 3d at 844 (quoting Henson, 203 So. 3d at 45). 
23  See Dalton v. Cellular S. Inc., 20 So. 3d 1227, 1234 (Miss. 2009); see also Brown-Howle v. Comm. Bank, No. 2017-CA-00628-COA, 2018 WL 5262634 (Miss. Ct. App. 2018) 

(finding conclusory opinions without supporting medical facts are inadmissible and incompetent to defeat summary judgment).
24 Miss. Baptist Med. Ctr. Inc. v. Phelps, 254 So. 3d 843, 845 (Miss. 2018) (quoting Vicksburg Healthcare LLC v. Dees, 152 So. 3d 1171, 1174 (Miss. 2014)).
25 Knight v. Clark, No. 2017-CA-00722-COA, 2019 WL 1448749 at *9 (Miss. Ct. App. April 2, 2019) (quoting Walker v. Gann, 955 So. 2d 920, 928-29 (Miss. Ct. App. 2007)).
26  Kronfol 2019 WL 1915564 at *8 (quoting Bailey Lumber & Supply Co. v. Robinson, 98 So. 3d 986, 997 (Miss. 2012)). The Court goes on to clarify “[t]he disclosure must 

be sufficient to put the opposing part ‘on notice of the proffered testimony and [any] new theory at trial.’” Id. (quoting Robinson v. Corr, 188 So. 3d 560, 570 (Miss. 2016)).
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object, preserve the issue for appeal, and leave it in the Court’s ever-
vigilant hands as it exercises its gatekeeping authority to decide 
whether to allowed the proffered testimony.  

Unqualified Testimony

“Generally, it is not required that an expert in a medical-
malpractice case be of the same specialty as the doctor about whom 
the expert is testifying.”27  “It is the scope of the witness’ knowledge 
and not the artificial classification by title that should govern the 
threshold question of admissibility.”28  Simply stated, an expert must 
demonstrate familiarity with the specialty he/she is attempting to 
opine on as to the applicable standard of care.29  “It is illogical to 
allow a proposed expert to testify as to the standard of care of a 
specialty with which he has demonstrated no familiarity.”30

You may be familiar with the phrase “battle of the experts.”  
This is typically the case when both experts have theories generally 
accepted in the scientific community, albeit some more tenable 
than others, in which case the jury is left to decide whichever is 
more convincing.31  An expert that is attacked on the grounds of 
an opinion contrary to that of the generally accepted scientific 
community is another matter entirely.  If a plaintiff presents an expert 
whose opinions falls far short of establishing a generally accepted 
opinion, then it is defense counsel’s duty to attack said opinion on 
those grounds.  This is an issue for the trial judge to determine, not 
a mere battle of the experts to be determined at trial.32  “An expert 
whose opinions are under scrutiny may not ignore allegations of 
unreliability and nonacceptance within the scientific community, 
but rather must respond with some evidence that the opinions are, 
in fact, accepted within the scientific community.”33  This will force 
the plaintiff’s hand and require him/her to produce evidence that the 
proffered opinion is based, in some degree, upon medical science 
and acceptance within the scientific community.34

Yet another common mistake made by certain plaintiff’s 
attorneys is the use of nursing testimony to establish causation.  It 
is no hidden secret that expert nurses are generally much cheaper 
to retain, review records, etc. than physicians are to do the same.  
However, a nurse is only competent to testify on the applicable 
nursing standards of care.35  A nurse is not qualified to testify 
concerning issues of medical causation in any case.36  The reasoning 
behind this decision is due in large part to a nurse’s inability “to 

make medical diagnoses or attest to the causes of illnesses.”37  Thus, 
it would be illogical to allow a nurse to testify regarding medical 
diagnoses and the causative factors at play in medical malpractice 
litigation.

Treating Physicians

Some attorneys will attempt to use treating physicians as the 
sole expert, presumably to save money.  This can be a somewhat 
risky endeavor in that treating physicians are limited in the scope of 
testimony allowed.  “The supreme court has held that ‘[a] physician 
can testify without being accepted as an expert regarding (1) the 
facts and circumstances surrounding the care and treatment of the 
patient; (2) what his records about the patient reveal; and (3) what 
conditions the patient was suffering from if the opinion was acquired 
during the care and treatment of the patient.”38  In turn, the Court 
also strongly cautioned that a treating physician “cannot testify 
about the significance of a patient’s condition or industry standards 
without first being accepted as an expert.”39  As such, attorneys 
must determine whether a treating physician, if proceeding without 
acceptance as an expert in the given field, is sufficient to withstand 
scrutiny and will establish plaintiff’s prima facie case.  If not, it is 
defense counsel’s duty to object and preserve this issue for appeal.

Be Mindful of Uniform Circuit and County Court Rule 4.03(A)

One final detail worth drawing your attention to at this juncture 
is Uniform Circuit and County Court Rule 4.03, which states “[a]
bsent special circumstances the court will not allow testimony 
at trial of an expert witness who was not designated as an expert 
witness to all attorneys of record at least sixty days before trial.”40  
For this reason, it is imperative that both sides designate experts and 
supplement all opinions prior to the close of sixty days from trial.  
Naturally, if you have agreed to a scheduling order and the deadlines 
for designating and/or supplementing opinions has come and gone, 
then this rule would not apply to you.  However, it is worth noting 
in cases that either do not have a scheduling order in place or there 
was no deadline for supplementing opinions.  Defendant may move 
to have opinions stricken that are designated or supplemented in 
violation of this rule without permission from the court.

It is also worth noting that merely listing one’s experts in 

27 McDonald, 8 So. 3d at 181 (quoting Hubbard, 954 So. 2d at 957).
28 Id. (quoting West v. Sanders Clinic for Women, P.A., 661 So. 2d 714, 719 (Miss. 1995)).
29  In Knight v. Clark, the Court of Appeals determined that a radiologist/neuroradiologist was unqualified to testify regarding the standard of care for a neurosurgeon.  2019 WL 

1448749 at *9.  The Knight Court further held that simply because the work of the radiologist brought him into contact with other specialties did not afford him the ability to 
testify as to the standard for said specialties.  Id. at *8.  See also Hubbard, 954 So. 2d 951 (Miss. 2007) (holding a neurosurgeon was not qualified to testify as to the standard 
of care applicable to a doctor practicing internal medicine); Cleveland v. Hamil, 155 So. 3d 829 (Miss. Ct. App. 2013) (holding a thoracic and cardiovascular surgeon was 
not qualified to testify regarding the standard of care for a gastroenterologist); Troupe v. McAuley, 955 So. 2d 848 (Miss. Ct. App. 2007) (holding that a neurosurgeon was not 
qualified to testify as to the standard of care for a neuro-otolaryngologist). 

30 McDonald, 8 So. 3d at 182 (quoting Hubbard, 954 So. 2d at 958).
31  See Knight, 2019 WL 1448749 at *7; see also Estate ex rel Campbell v. Calhoun Health Serv., 66 So. 3d 129, 135 (Miss. 2011); Yerks v. Trest, 246 So. 3d 956, 959 (Miss. Ct. 

App. 2018); Hill v. Mills, 26 So. 3d 322, 321 n.7 (Miss. 2010).
32 Yerks, 246 So. 3d at 959.
33 Id. (quoting Hill, 26 So. 3d at 331).
34  Id.  In Mississippi, experts are not required to support their designated opinions with medical literature.  See Mem’l Hosp. at Gulfport v. White, 170 So. 3d 506, 509 (Miss. 

2015).  However, if challenged, they may be required to produce literature as a portion of the evidence substantiating their opinions as accepted medical opinion(s) within 
the scientific community.  Id.

35 Butler, 223 So. 3d at 841.
36 Id.
37 Henson, 203 So. 3d at 44.
38  Kronfol, 2019 WL 1915564 at *9 (Miss. Ct. App. April 30, 2019) (quoting Chaupette v. State, 136 So. 3d 1041, 1046 (Miss. 2014) (quoting, in turn, Griffin v. McKenney, 

877 So. 2d 425, 439-40 (Miss. Ct. App. 2003))).
39 Id.; see also Miss. R. Evid. 701, 702.
40 U.C.C.C.R. 4.03(A).
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responses to interrogatories is insufficient to “designate” these 
experts for trial purposes.  Without provision of sworn testimony 
by these individuals, a case will not succeed.41  Again, formal 
designation of experts and their anticipated testimony must be made 
prior to sixty days from the date of trial or the party offering said 
testimony runs a substantial risk of having the opinions stricken 
from the record or from being presented at trial.

Conclusion

Plaintiff attorneys sometimes disregard the significance of 
quality expert testimony in medical malpractice litigation.  For this 
reason, defense attorneys must be mindful of the requirements for 
expert witness testimony as they evaluate plaintiffs’ designations, 
and later, sworn expert affidavits at the summary judgment stage.  
One must seize the golden opportunity before him if/when a plaintiff 
files a substantially lacking expert designation.  Otherwise, he 
leaves a perfectly good opportunity on the table to dispose of the 
matter entirely.  n

41 Phelps, 254 So. 3d at 846.
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Supremely Speaking
Recent Decisions from the Mississippi Appellate Courts

NOTE: The following decisions are provided to our 
readers as quickly as possible and some may not have been 
released for publication in the permanent law reports. These 
summaries were prepared by individuals noted at the end of 
each summary.

Settlement Agreements / Signatories

Crowley v. Germany, Nos. 2017-CP-01452-SCT and 
2017-CA-01635-SCT (consolidated) (Miss. Dec. 13, 2018).  

Delie Shepard and Ashley Stowers hired Michael Crowley 
and Edward Blackmon to represent them in a legal malpractice 
action against Robert Germany and his law firm.  After several 
years of litigation, the parties’ attorneys reached a settlement 
agreement via email, agreeing to all the essential terms of the 
settlement.  Each parties’ attorneys subsequently prepared 
releases containing the same essential settlement terms.  The 
release prepared by Germany’s attorneys, however, required 
the signature of Crowley and Blackmon.  Crowley and 
Blackmon refused to sign the proposed release, arguing that 
it could be interpreted to impose a personal indemnification 
obligation on the attorneys.  Germany’s attorneys moved 
to enforce the settlement agreement, and the circuit court 
entered an order requiring Crowley and Blackmon to sign the 
agreement.

Crowley and Blackmon appealed.  On appeal, the 
Mississippi Supreme Court found that the circuit court abused 
its discretion by requiring Crowley and Blackmon to sign 
the agreement.  The supreme court agreed that, by including 
the plaintiff’s attorneys in the definition of “releasors” and 
requiring them to sign the agreement, they could potentially 
be subject to personal liability and indemnity obligations.  
Because judgments cannot be enforced against non-parties, 
the supreme court concluded that the circuit court abused 
its discretion in requiring the attorneys to sign the release.  
Summary prepared by Michael R. Moore – Bryan, Nelson, 
Schroeder, Castigliola & Banahan, PLLC, Pascagoula, MS.

Service of Process / Wrongful Discharge

Townsend v. What a Combo et al., No. 2017-CA-01168-COA 
(Miss. Ct. App. Jan. 8, 2019).

According to what was apparently a very brief complaint, 
Townsend had been an employee of What A Combo, Inc. 
(“What A Combo”), until an eventful day where she was 
detained by several of her co-employees, who called the 

police department, and she was arrested and prosecuted for a 
charge of petit larceny.  She alleges she was then “wrongfully 
discharged.”  After Townsend “was not convicted,” she 
filed suit against What A Combo and her three former co-
employees for wrongful termination, breach of contract, false 
arrest, malicious prosecution and slander. 

Townsend’s attorney attempted to serve the individual 
defendants with process by publication, but the attorney 
failed to include any averment as to whether the attorney (or 
Townsend) had knowledge of a post office address for the 
respective individual defendants or had been unable to identify 
any such address after “diligent inquiry.”  The county court 
subsequently granted the individual defendants’ motion to 
dismiss pursuant to Rules 12(b)(4) and (5) and the employer’s 
Rule 12(b)(6) motion to dismiss. 

On appeal, the Mississippi Court of Appeals affirmed, 
holding that the individual defendants’ actual notice of the 
suit could not cure any insufficiencies in service, and the 
attorney’s failure to include an averment regarding either the 
individual defendants’ post office addresses or inquiry into 
whether defendants’ had post office addresses was fatal to the 
attempted service by publication. 

The court further affirmed the 12(b)(6) dismissal as 
to What A Combo, holding that because Townsend did not 
allege she had an employment contract for a specified term, 
she was an at-will employee who could be terminated for 
good reason, bad reason, or no reason at all, and her wrongful 
discharge claim was therefore properly dismissed.  Moreover, 
the court found that Townsend had failed to allege that her 
co-employees’ actions in detaining her and calling the police 
were within the scope of their employment, and her claims for 
false imprisonment and false arrest against the employer were 
properly dismissed as well.  Summary prepared by J. Andrew 
Mauldin – Mayo Mallette PLLC, Oxford, MS.

Premises Liability / Natural Conditions

Huey v. Telapex, Inc., No. 2018-CA-00960-COA (Miss. 
May 7, 2019).

In March of 2015, Betty Huey traveled to C-Spire to pay 
her cell phone bill.  The previous week, the area experienced 
freezing temperatures and snow.  On the day in question, the 
conditions were still cold and icy.  When Huey stepped out of 
her vehicle she slipped and fell on the ice covering the parking 
lot.  Huey filed a premises liability action against Telapex, 
Inc. d/b/a C-Spire.  C-Spire moved for summary judgment.  
In granting summary judgment, the circuit court found that 
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Huey’s injuries were caused by a natural condition in a remote 
area of the premises and that the danger was known and 
appreciated by Huey.  Huey appealed.

The Mississippi Court of Appeals affirmed.  In addressing 
the case, the court of appeals followed the “black-letter 
conclusions” provided in Fulton v. Robinson, 664 So. 2d 170 
(Miss. 1995).  It was undisputed that Huey was a business 
invitee.  There was also no dispute that Huey was injured by a 
natural condition and not an artificial or man-made condition, 
i.e. C-Spire did not cause the ice to accumulate.  

Huey argued there was a genuine issue of material fact as 
to whether her fall occurred immediately adjacent to C-Spire’s 
entrance/exit versus a remote part of the business premises.  
She asserted she parked in a handicap space directly in front 
of C-Spire.  However, because she did not fall on the sidewalk 
or covered area leading to the store’s entrance, the parking lot 
where Huey fell was a “remote” part of the business premises.  

Huey also argued there was a genuine issue as to whether 
she “knew or appreciated the danger” because the ice was not 
visible.  However, the ice, whether visible or not, was a natural 
condition that one could have been expected to encounter 
after a winter storm.  

Finally, Huey argued there was a triable fact as to whether 
C-Spire exercised reasonable care in maintaining its premises.  
However, business owners are not required to clear naturally 
accumulated ice and snow from their parking lots.  Thus, the 
court of appeals determined summary judgment was proper.  
Summary prepared by April L. McDonald – Heidelberg 
Steinberger, P.A., Pascagoula, MS.

Negligence / Breach of Duty

Chaffee ex. rel. Latham v. Jackson Pub. Sch. Dist., 270 So. 
3d 905 (Miss. 2019).  

In February 2015, Fredrick Latham, Jr., a first-grade 
student at Woodville Heights Elementary School, smashed 
his finger in a bathroom door while at school and was taken to 
University of Mississippi Medical Center where he underwent 
surgery to reattach his fingertip using a skin graft.  The injury 
occurred when Fredrick’s teacher, Tracy Scott was standing 
at the front of the classroom asking the students to line up 
for lunch. Instead of following Scott’s instructions, Fredrick 
and another student ran to the back of the classroom toward 
the restroom.  Scott saw Fredrick and the other student, told 
them they did not have permission to go to the back of the 
classroom, and instructed them to return to the line.  However, 
the boys did not obey Scott’s instructions and Fredrick was 
injured when he placed his finger in the crack of the door 
as the other boy was closing it.  Scott went to the back of 
classroom, wrapped Fredrick’s finger in paper towels, and 
took him to the principal’s office.  Fredrick’s mother, Sonya 
Chaffee, was also called. 

Chaffee, on behalf of her minor child, sued the Jackson 
Public School District, the Jackson Public Schools Board of 
Trustees, and the School District superintendent in his official 
capacity, alleging that Scott and her assistant teacher had 
breached the duty of ordinary care and thus caused Fredrick’s 
injuries.  The School District moved for summary judgment, 
which was granted by the Hinds County Circuit Court.  The 
trial court held that there was no genuine issue of material 
fact as to Defendants had negligently failed to supervise the 
children.  Rather, it was undisputed that two adults were 
in the room in a supervisory capacity, and that Frederick’s 
injury occurred when he and the other child disobeyed Scott’s 
instructions.  The trial court also noted that there was nothing 
the School District, Scott or the assistant teacher could have 
done differently to prevent “this aberrant injury.”  Chaffee 
appealed. 

Relying on the Mississippi Supreme Court’s ruling 
in Summers v. St. Andrew’s Episcopal Sch., 759 So. 2d 
1203, 1214 (Miss. 2000), Chaffee argued that Scott was 
not adequately supervising the students because she did not 
see Fredrick smash his hand.  In Summers, the supreme 
court reversed a grant of summary judgment where teachers 
assigned to a playground were (1) away from the immediate 
area, (2) located where they could not observe the children, 
and (3) unaware the incident had occurred.  Moreover, the 
teacher in Summers had prior notice of other incidents but 
failed to act.  The supreme court distinguished its holding 
in Summers because, unlike in that case, Scott was actively 
supervising the students and giving them directions at the 
time the injury occurred, and the injury was not foreseeable or 
preventable.  Quoting Levandoski v. Jackson Cty. Sch. Dist., 
328 So. 2d 339, 341-42 (Miss. 1976), the court reiterated that 
“absent special, dangerous circumstances, a school district 
does not have the duty of providing constant supervision 
of all movements of pupils at all times.”  Thus, summary 
judgment was proper.  Summary prepared by Blythe K. Lollar 
- Baker Donelson, Jackson, MS and Maggie Duff, University 
of Mississippi.

Sufficiency of Prior Releases in FELA Cases

Ward v. Illinois Central Railroad Company, No. 2018-CA-
00285-SCT (Miss. May 23, 2019).

In this Federal Employers’ Liability Act (“FELA”) action, 
Andrew L. Ward brought suit against Illinois Central Railroad 
Company on behalf of a deceased employee of Illinois 
Central, Larry Seward, alleging that Seward’s exposure to 
various chemicals while working at Illinois Central caused his 
brain cancer and subsequent death.  Ward’s complaint alleged 
that Illinois Central’s working environment “caused, in whole 
or in part,” Seward’s brain cancer.

The issue in the DeSoto County Circuit Court and on 
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appeal was whether a previous settlement and release signed 
by Seward relating to a prior asbestosis claim precluded 
Ward’s instant exposure claims on behalf of Seward.  Illinois 
Central filed for summary judgment, contending that the 
2005 settlement and release of the asbestosis claim required 
dismissal of the instant case.  Along with the release, which 
included claims for exposure to various chemicals which 
might cause a variety of conditions, including cancer, Illinois 
Central found important that Seward completed a “Pulmonary 
Questionnaire” where he averred that he had been exposed 
to a wide variety of chemicals.  Ward opposed summary 
judgment with, among other things, the testimony of Robert 
Peirce, Jr., Seward’s prior attorney, who stated that “Mr. 
Seward and [Pierce] were unaware that Mr. Seward ha[d] 
suffered exposures to chemical which would ultimately cause 
him to contract primary brain cancer.”  The DeSoto County 
Circuit Court granted summary judgment. 

The issue on appeal, as in the circuit court, was whether, 
under FELA, Seward’s 2005 asbestosis release was sufficient 
to release his present exposure claims which allegedly caused 
his brain cancer.  Mississippi adheres to the “known risk” 

test for the applicability of prior releases in FELA cases.  
The test is two-fold and fact-specific, asking whether the 
release at issue is boilerplate and whether the risk incident 
to the present injury was known and contemplated when the 
employee signed the prior release.  The Mississippi Supreme 
Court, analogizing other FELA cases, first reasoned that the 
release was sufficiently specific as to the specific chemicals 
Seward was exposed to and the injuries he was releasing, 
and, therefore, held the release was not boilerplate.  Second, 
the court determined that exposure to chemicals other than 
asbestos and brain cancer were contemplated by the release 
and the contemporaneous questionnaire Seward completed.  
The court, therefore, affirmed the grant of summary judgment. 

Dissent:  Justice Kitchens dissented, joined by Justice 
King, asserted that the evidence presented, particularly the 
lack of specificity of the release and Pulmonary Questionnaire, 
created genuine issues of material fact on whether Seward 
intended to release his claim for brain cancer.  Summary 
prepared by Jacob S. Bradley – Brunini Grantham Grower & 
Hewes, PLLC, Jackson, MS.
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Real Property Law / Landlord & Tenant /
Lease Agreements

Smith Petro., Inc. v. Lamar Cty. Sch. Dist., 271 So. 3d 481 
(Miss. 2019).

In May 2017, the Lamar County School District denied 
a request by Smith Petroleum for the installation of LED 
advertising billboards on its Sixteenth Section leasehold 
along Old Highway 11.  At the time, Smith Petroleum and the 
School District held the land as tenants in common and Smith 
Petroleum then entered into an exclusive agreement with Busby 
Outdoor, LLC, to erect and construct an advertising billboard 
on part of the property.  Prior to constructing the billboard, 
Busby sought a sign permit from the City of Hattiesburg, 
which was granted by the Hattiesburg Planning Commission.  
However, during construction, the Lamar County School 
Board contacted Busby and asked that construction stop until 
the issue could be taken up at the next School Board meeting.  
Ultimately, the school board denied the request to construct 
the billboard based on concerns regarding driver safety and 
because Smith Petroleum failed to seek approval before 
requesting a permit from the City. 

Smith Petroleum filed its Notice of Appeal and Bill 
of Exceptions with the chancery court, and the chancellor 
affirmed the school board’s decision.  The chancellor held 
that the agreement between Smith Petroleum and Busby was 
a conveyance of interest in the leasehold which required the 
board approval.  As such, the school board was within its 
authority to withhold consent.  Smith Petroleum appealed.

The Mississippi Supreme Court affirmed the ruling of the 
chancery court, holding that the agreement between Busby 
and Smith Petroleum attempted to give Busby an undivided 
interest in the land and therefore constituted a lease rather 
than a license.  Additionally, the supreme court rejected Smith 
Petroleum’s arguments regarding waiver and that the school 
board had acted arbitrarily and capriciously.  Thus, because 
Smith Petroleum had entered into a sublease with Busby and 
because the school board had articulated legitimate concerns 
and acted consistently with its prior denials of similar requests, 
the supreme court affirmed.  Summary prepared by Blythe 
K. Lollar - Baker Donelson, Jackson, MS and Maggie Duff, 
University of Mississippi.

Tolling Statute of Limitations Beyond 
120-Day Deadline Only for Good Cause

Adams v. MBA Foundation, No. 2018-CA-00497-COA 
(Miss. Ct. App. June 4, 2019). 

Although the key issue in the case is whether there was 
good cause to grant an extension to the 120-day deadline 
for service of process, the underlying facts are far more 

interesting.  On May 4, 2014, Joshua Adams was working as 
a referee for a Mississippi Basketball & Athletics (“MBA”) 
basketball tournament when he became entangled in an on-
court argument with Justin Griffin, a basketball coach.  When 
shouting turned to pushing and shoving, the Coach and 
Referee opted to take it outside, meeting in the parking lot 
for a brawl that eventually left Griffin dead and Adams in the 
hospital. 

Adams filed suit against MBA and other entities on May 
1, 2017 in the County Court of Hinds County, asserting that 
he suffered injuries as a result of MBA and others’ negligent 
hiring of Griffin.  On May 10, 2017, he filed a motion to transfer 
to circuit court, apparently noticing that his damages of over 
$200,000 exceeded the county court’s jurisdictional limit.  
Adams served two of the three defendants within the 120-day 
deadline but was unable to serve MBA’s registered agent after 
six attempts.  On the 121st day after the complaint was filed, 
Adams filed a motion for extension of time to serve MBA 
stating he “ha[d] tried serving the defendant on numerous 
occasions.  Despite diligent efforts, Plaintiffs process server 
has not been able to effectuate process on Defendant.”  The 
county court granted the motion and subsequently transferred 
the case to Hinds County Circuit Court.  MBA filed a motion 
for summary judgment in circuit court, asserting that the 
county court erred in finding good cause to extend the 120-
day deadline because, among other things, Adams submitted 
no affidavits or other evidence of good cause.  The circuit 
court agreed with Adams, granting summary judgment. 

On appeal, the Mississippi Court of Appeals applied the 
rule that after the expiration of the 120-day deadline for service 
of process, an extension of time to serve process continues 
to toll the statute of limitations only if granted for good 
cause.  The issue, then, was whether the circuit court abused 
its discretion in setting aside the county court’s extension of 
time for lack of good cause.  The court of appeals held that 
the circuit court abused its discretion because Adams’ motion 
showed he made diligent to effect timely service, including six 
unsuccessful attempts to serve MBA’s registered agent.  The 
court found important that, unlike Mississippi Rule of Civil 
Procedure 56, Rule 4(h) does not require that a motion for 
extension of time be supported by affidavit or other evidence.  
Because the circuit court abused its discretion in setting aside 
the county court’s extension of time, summary judgment in 
favor of MBA was improper.  The court of appeals reversed 
and remanded. 

Dissent:  Judge Carlton’s dissent, joined by Judges Jack 
Wilson and Cory Wilson, maintained that Adams’ affidavit of 
his process server lacked specific information such as dates 
and times of attempted service, and, therefore Adams failed 
to show good cause for an extension.  Summary prepared 
by Jacob S. Bradley – Brunini Grantham Grower & Hewes, 
PLLC, Jackson, MS.
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Tolling of MTCA Statute of Limitations /
Default Judgment

Benitez v. Wallace, No. 2018-CP-00577-COA (Miss. Ct. 
App. June 4, 2019).

Ruben Benitez was arrested for murder in 2011.  Joel 
Wallace, then a detective with the Mississippi Bureau of 
Investigation, was part of the team investigating the underlying 
murder.  On June 29, 2017, Benitez sued Wallace under the 
Mississippi Tort Claims Act alleging that Wallace committed 
several torts against him during the investigation.  Wallace was 
served with process on November 1, 2017, but by December 
4, 2017, Wallace had not responded to the complaint, and 
Benitez moved for a default judgment.  Wallace subsequently 
responded to the complaint on December 8, 2017 by filing his 
answer and affirmative defenses, a motion to dismiss, and a 
response to Benitez’s motion for default judgment.  In pertinent 
part, Wallace argued that Benitez’s claims were barred by the 
one-year statute of limitations provided in Mississippi Code 
section 11-46-11(3)(a).  The trial court agreed and dismissed 
the complaint without explicitly denying Benitez’s motion for 
default judgment. 

On appeal, Benitez raised two primary contentions: the 
one-year statute should have been tolled because he was of 
unsound mind and the trial court should have granted his 
motion for default judgment because Wallace’s response to 
the complaint was several days late.  Speaking through Judge 
McCarty, the Mississippi Court of Appeals rejected Benitez’s 
tolling argument, emphasizing that “there is nothing in the 
record to indicate Benitez was ever found incompetent or 
could not manage his affairs. And Benitez admits he has 
no medical evidence to support his claim.”  As to Benitez’s 
argument related to his motion for default judgment, the court 
of appeals pointed out that the clerk’s office never entered 
a default because Wallace ultimately filed an answer and 
affirmative defenses.  The court of appeals also observed 
that the trial court never actually denied Benitez’s motion for 
default judgment; rather, the trial court dismissed the action.  
Because Benitez offered no other reason as to why his motion 
for default judgment should have been granted under the 
circumstances, the court of appeals affirmed the trial court’s 
decision.  Summary prepared by Nick Morisani – Phelps 
Dunbar, LLP, Jackson, MS.

Judicial Foreclosure

Cindy Henderson and John Henderson v. Copper Ridge 
Homes, LLC, et al., No. 2017-CA-00959-SCT, 2019 WL 
2398706 (Miss. June 6, 2019).

Cindy and John Henderson set out to build a home and, 
to do so, entered into a new-home construction contract 

with Copper Ridges Homes (“construction contract) and, to 
finance its construction, entered into a contract with First 
Bank (“finance contract”).  Whether the finance contract 
was a fixed-price (as the Hendersons contend) or a cost-plus 
contract (as First Bank believed) later came into dispute.  To 
the Hendersons, the total price of the home construction was 
to be $320,000.

During construction, the Hendersons received overage 
invoices from Copper Ridge Homes for approximately 
$50,000.  At the same time, First Bank (who maintained 
exclusive control over disbursements) had paid $316,000 to 
Copper Ridge Farms, leaving – in the Hendersons’ opinion - 
$4,000 left to pay Copper Ridge for construction of a home 
that was far from done.  Upset with the process of things, the 
Hendersons filed suit against both Copper Ridge Homes and 
First Bank.  After filing suit, the Hendersons failed to make 
a payment to First Bank as required, so First Bank amended 
its answer and moved for judicial foreclosure.  In response, 
the Hendersons moved to amend their Complaint to add 
claims of wrongful foreclosure, fraud, and breach of the duty 
of good faith and fair dealing.  The trial court permitted the 
Hendersons to add claims of fraud and breach of duty of good 
faith and fair dealing but did not allow them to claim wrongful 
foreclosure because the foreclosure had not yet happened.  

Judicial foreclosure was eventually granted to First Bank, 
and the Hendersons then sought to add wrongful foreclosure 
to their complaints.  But at the same time, both defendants, 
Copper Ridge Farms and First Bank, moved to dismiss the 
Hendersons’ claims, arguing that their complaints followed 
title to the property, which they never had.  The trial court 
agreed and dismissed the Complaint.   The Hendersons appeal.

To start, the Mississippi Supreme Court found that the 
trial court did not err in granting First Bank’s first summary 
judgment motion, which involved the judicial foreclosure.  
However, the court did find error in the trial court’s order 
granting First Bank (and Copper Ridge Homes, which 
joined that motion) second summary judgment motion.  To 
the supreme court, the trial court’s reliance that the judicial 
foreclosure “cut off” the Hendersons’ right to pursue claims 
arising out of alleged faulty construction of home because 
those claims ran with the property/title.  However, the court 
held that the Hendersons’ personal claims did not transfer 
to First Bank with the foreclosure or under the deed of 
trust; therefore, because First Bank did not purchase the 
Hendersons’ claim in the foreclosure and because those claims 
did not pass by operation of law in the judicial foreclosure, the 
court concluded that the trial court was wrong to find that the 
Hendersons were “cut off” from judicial relief.

Conclusion:  While judicial foreclosure was proper given 
Plaintiffs’ undisputed deficiencies under the promissory note, 
the foreclosure did not by operation of law cut off Plaintiffs’ 
right to seek damages against the homebuilder and bank 
in charge of disbursements to the homebuilder.  Summary 
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prepared by Hal S. (Hank) Spragins, Jr. – Hickman Goza & 
Spragins, PLLC, Memphis, TN.

Termination of Dealership Agreement /
Statutory Interpretation

Nissan North America, Inc. v. Tillman, No. 2018-CC-00462-
SCT (Miss. June 6, 2019).

Mississippi Code section 63-17-73(1)(d)(iii) regulates 
termination of dealership agreements and provides that a 
manufacturer “shall notify a motor vehicle dealer in writing . 
. . of the termination . . . of the franchise or selling agreement 
of the dealer at least sixty (60) days before the effective date 
thereof . . . .”  Section 63-17-73(1)(d)(iii) further provides that 
a dealer who received a notice of termination “may, within 
the sixty-day notice period, file with the” Mississippi Motor 
Vehicle Commission a complaint challenging the fairness of 
the termination.

Pursuant to a dealership agreement it had with Ann C. 
Tillman, Nissan North America, Inc. was required to give 
Tillman at least ninety (90) days’ notice—30 days more than 
the statutory minimum—of Nissan’s intent to terminate the 
agreement.  Complying with this provision, Nissan gave 
Tillman written notice on November 23, 2016, that the 
dealership agreement would terminate effective February 21, 
2017.  On February 17, 2017, Tillman filed a complaint with 
the Commission challenging the fairness of the termination.  
Measuring the “sixty-day notice period” provided in section 
63-17-73(1)(d)(iii) as being sixty days from the date that 
Tillman received notice, the Commission found that Tillman’s 
complaint was untimely.  Tillman appealed to the chancery 
court, which reversed the Commission’s decision, finding that 
the “sixty-day notice period” within which Tillman could file 
a complaint meant that she had sixty days prior to the effective 
date of the termination to file a complaint.  Nissan appealed.

The Mississippi Supreme Court affirmed, framing the issue 
as whether the requirement that a complaint be filed “within 
the sixty-day notice period” meant sixty days from the date that 
the dealer received notice or sixty days prior to the effective 
date of termination.  Focusing on the word “notice” in “within 
the sixty-day notice period[,]” Nissan argued that the sixty 
day time period was sixty days immediately following notice.  
The majority disagreed, reasoning that “the sixty-day notice 
period is plainly tethered to effective date of termination, not 
the date the dealer receives notice.”  The majority added that 
the Legislature had done just that in a different subsection 
of the statute regarding an unrelated issue.  See Miss. Code 
63-17-73(1)(d)(ix).  The majority concluded the statute was 
unambiguous, and “a dealer may file its . . . complaint within 
the sixty-day notice period, i.e., the sixty days preceding the 
effective date of termination.”  

Justice Griffis dissented, joined by Justice Maxwell, 

reasoning that the statutory provisions at issue contemplated 
a timely resolution of the dispute over the fairness of 
a manufacturer’s decision to terminate.  According to 
Justice Griffis, the majority’s decision would defeat such a 
timely resolution “and encourage unfair manipulation and 
unreasonable delay.”  To avoid this, Justice Griffis interprets 
the statute as giving a dealer sixty days from the date of 
notice, which would leave the Commission additional time 
to consider the dispute while reducing the length of time the 
dispute extends beyond the effective date of termination.  
Summary prepared by Nick Morisani – Phelps Dunbar, LLP, 
Jackson, MS. 

Respondeat Superior /
Course and Scope of Duties

Mar-Jac Poultry MS, LLC, v. Love, et al., No. 2017-IA-
01522-SCT, 2019 WL 2464523 (Miss. June 13, 2019)  

When Senah Carter – a jack driver for Mar-Jac Poultry – 
asked Mar-Jac about job openings for a roommate (Lishanay 
Wilks) and a friend of the roommate (Keannie Love), a 
supervisor told him that two spots where open and to bring 
them down for work.  For several weeks, then, Carter drove 
Wilks and Love – along with himself – to Mar-Jac for work 
each day.  On September 22, 2015, while driving himself, 
Wilks and Love to Mar-Jac for work, Carter drove into the 
back of school bus, killing Wilks and Love.  A lawsuit was 
then filed against Carter and Mar-Jac for the deaths of Wilks 
and Love.  As to Mar-Jac, Plaintiffs asserted that Carter was 
acting within the course and scope of his employment with 
Mar-Jac at the time of the accident because he was driving 
Wilks and Love to work.  

Plaintiffs and Mar-Jac sought summary judgment on the 
issue of whether the employer could be liable for Carter’s 
actions under the doctrine of respondeat superior.  The trial 
court denied both motions, finding factual disputes within the 
submitted testimony in support of each side’s motion.  Mar-
Jac then sought interlocutory appeal, which was granted.

The Mississippi Supreme Court held that because Carter 
was not required by his employer to transport Wilks and Love 
to work and because he was not required to do so as part of 
his employment, the trial court erred by not granting Mar-Jac 
summary judgment.  Looking to the Restatement of Agency, 
the court reasoned that Carter’s transportation of Wilks and 
Love to Mar-Jac’s property was not “of the kind” of duties 
that Carter was employed or compensated to perform.  Carter 
was neither required to, nor compensated for, driving Wilks 
and Love to and from work.

In dissent, Justice Kitchens wrote that a jury, not the 
court, should decide the question of whether Carter was acting 
within the course and scope of his employment with Mar-Jac 
due to factual inconsistencies in the record.
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Conclusion:  The employee’s act of voluntarily driving 
other employees to and from work did not create an agency 
relationship with the employer to impute the driving 
employee’s negligence to the employer.  Summary prepared 
by Hal S. (Hank) Spragins, Jr. – Hickman Goza & Spragins, 
PLLC, Memphis, TN.

Timeliness of Appeal / Competent Summary 
Judgment Evidence Required

Bailey v. Wells Fargo Bank, No. 2017-CA-0156-COA (Miss. 
Ct. App. June 18, 2019).

In January 2009, Plaintiff Jennifer Bailey bought what 
had been a rental house from Jay and Marie Schroeder.  Bailey 
later discovered that, in 2007, a tenant had been arrested for 
operating a meth lab in the house.  She sued the Schroeders 
for failing to disclose that fact.  The Schroeders denied that 
they knew or should have known about the meth lab.  The 
Schroeders filed a motion for summary judgment, supported 
by their affidavits and deposition testimony from three former 
tenants who lived there during the time the house was allegedly 
a meth lab.  All three denied there had been a meth lab in the 
house.  Bailey’s initial response did not contain any affidavits 
or other sworn testimony; the day before the hearing, Bailey 
filed an affidavit.  The trial court granted summary judgment, 
holding there were no genuine issues as to any material facts.

The court first addressed whether it could hear Bailey’s 
appeal from the grant of the Schroeders’ summary judgment.  
Bailey’s notice of appeal was 51 days after the Schroeders’ 
summary judgment motion was granted but only 28 days 
after Wells Fargo was dismissed.  The court of appeals ruled 
that the grant of summary judgment did not resolve all issues 
between all parties—that did not happen until Wells Fargo 
was dismissed.  The court next addressed whether the appeal 
from the dismissal of Wells Fargo encompassed the summary 
judgment issues.  Because the prior grant of summary 
judgment merged with the final judgment, all issues could be 
considered on appeal.  Finally, the court ruled that because 
Bailey’s appeal was “against the Defendants,” that included 
the Schroeders.

As to the grant of summary judgment, the court affirmed 
because Bailey had not produced any competent evidence.  
Bailey focused on a purported memo from a Gulfport PD 
detective and an email from her attorney, supposedly to that 
detective, claiming they created a genuine issue of material 
fact.  The court relied on Rule 56(e) and ruled that Bailey 
needed an affidavit from someone with personal knowledge 
of the memo who could attest it was genuine and delivered to 
the Schroeders before summary judgment could be avoided.  
The court also reminded us that a document is not competent 
summary judgment evidence just because it was produced 
during discovery (Bailey had produced the memo).

Dissent:  Carlton dissented, joined by Greenlee and 
Westbrooks.  Carlton opined that the court did not have 
jurisdiction over this appeal because Bailey’s notice of appeal 
was untimely.  Because Wells Fargo had been an unwilling 
plaintiff, the grant of summary judgment did resolve all the 
issues between the parties because no defendant or claims 
between adverse parties remained.

Conclusion:  However strong you believe your position 
to be, it is worth filing a brief, even in protest.  The Schroeders 
did not respond to Bailey’s brief, apparently on the grounds 
that the appeal of summary judgment was untimely.  The 
court both ordered additional briefing (so the Schroeders did 
file a supplemental brief) and reminded us that although the 
failure of an appellee is “tantamount to confession of error,” 
automatic reversal is not required if the court can determine 
there was no error based on the record and appellant’s brief.  
Summary prepared by Rebecca S. Blunden – Copeland, Cook, 
Taylor & Bush, Ridgeland, MS.

Medical Malpractice / Discovery Rule /
Reasonable Diligence

Estate of Butler v. PHC-Cleveland Inc., No. 2018-CA-
00261-COA (Miss. Ct. App. June 18, 2019).

Amelia Butler was a long-term care patient of PHC-
Cleveland Inc. d/b/a Bolivar Medical Center (“Bolivar”).  
Amelia passed away on January 7, 2013.  Her death certificate 
was issued on January 22, 2013.  The certificate listed the 
cause of death as (1) cardiopulmonary arrest; (2) severe sepsis; 
and (3) multiple decubitus ulcers.  After viewing and seeing 
various wounds on his mother’s body, Jonathan collected 
Amelia’s medical records and contacted an attorney, who in 
turn enlisted a medical expert’s help to determine cause of 
death.   The medical expert provided a report on June 1, 2015.  
The expert concluded Bolivar had breached the standard of 
care and that said breach was a contributing cause of Amelia’s 
death.  A notice of intent was provided to Bolivar on August 
31, 2015, and the complaint was filed December 15, 2015. 
Bolivar filed a motion for summary judgment, asserting that 
Jonathan’s claims were barred by the statute of limitations, 
which the circuit court granted.

Jonathan appealed.  The Mississippi Court of Appeals 
affirmed the decision of the circuit court.  Pursuant to Miss. 
Code Ann. § 15-1-36(2), claimants have two years to file a 
medical malpractice claim.  The two years commence and 
begin running on the date of the alleged act, omission, or 
neglect.  The discovery rule tolls the statute of limitations 
period until a claimant, using reasonable diligence, could have 
first known of the injury itself, the cause of the injury, and the 
causative relationship between the injury and the conduct of 
the medical practitioner.

The parties did not dispute Jonathan filed suit more than 



30 The Quarterly • Summer 2019

two years after Amelia’s death.  However, Jonathan argued 
Amelia’s cause of death, and consequently any negligence, 
could not reasonably be discovered without an expert and 
that the statute of limitations period was tolled during the 
time it took to procure the expert report.  The court of appeals 
rejected that argument.  The statute of limitations period does 
not automatically toll while awaiting an expert opinion.  

The court ruled that, while not every death certificate will 
initiate the running of the statute of limitations, here, the death 
certificate combined with other factors established sufficient 
notice to trigger the statute of limitations period.  The death 
certificate listed the decubitus wounds as one of the causes of 
death.  Jonathan conceded he was aware of Amelia’s wounds 
and that Bolivar was treating wounds she had acquired there.  
He also repeatedly asked whether the wounds were healing.  
Jonathan’s knowledge of his mother’s wounds put him on 
notice that something was amiss.  

Further, Jonathan did not obtain an expert opinion for 
more than two-and-a-half years after Amelia passed away.  
This does not follow the reasonable diligence requirements 
set out by the discovery rule.   Thus, the circuit court’s 
holding that Jonathan’s claims were time-barred by the statute 
of limitations was affirmed.  Summary prepared by April L. 
McDonald – Heidelberg Steinberger, P.A., Pascagoula, MS.

Reformation of Contract / Homestead /
Accord & Satisfaction

Gibson v. Shoemake, No. 2016-CA-00464-COA (Miss. Ct. 
App. June 18, 2019).

Randy and Georgia Shoemake were married in 1986.  In 
2004, Randy entered into a contract with C&C Sales, which 
was drafted by Mark Gibson (who owns C&C Sales), to 
purchase some real property and a mobile home for Georgia 
and himself.  After the contract was executed, Randy began 
making (and Gibson accepted) monthly payments pursuant 
to its terms.  Unfortunately—and unbeknownst to the 
Shoemakes—the title to the property was in Philip Kahan’s 
name.  In 2009, Kahan conveyed title to HL&C-Laura Villa 
(C&C Sales successor in interest, also owned by Gibson).  In 
2010, Gibson asked Randy to sign a deed of trust in favor of 
HL&C-Laura Villa with two separate promissory notes (also 
drafted by Gibson).  Randy signed them but Georgia neither 
signed the deed of trust nor the two promissory notes.  Randy 
continued making payments and Gibson continued accepting 
payments until 2014.

In 2014, Randy went to Gibson, presented him with a 
“payoff” receipt and check.  At this point, Randy had paid 
$56,286.32.  Gibson accepted the check and made a “received” 
notation on the receipt, including “Will review and get back 
with you in two weeks.”  Randy never made another payment 
on the property.  Relying on the 2010 contract, Mark Gibson, 

HL&C - Laura Villa LLC, and C&C Sales LLC insisted Randy 
owed another $29,063.50.  Because Randy did not pay, they 
began foreclosure proceedings in 2015. 

After a trial, the chancellor found (1) the 2010 contract was 
not a reformation of the 2004 contract but a new contract; (2) 
because Georgia had a homestead interest and did not sign the 
2010 Deed of Trust, it was void; and (3) since Mark Gibson, 
HL&C - Laura Villa LLC, and C&C Sales LLC accepted 
Randy’s final payment in 2014, accord and satisfaction meant 
Randy’s indebtedness was satisfied.

Gibson and his companies argued that the 2004 contract 
was reformed by the 2010 contract.  After pointing out that 
reformation is only justified for (1) mutual mistake or (2) 
unilateral mistake when the other party committed fraud or 
unequitable conduct, the court reviewed the evidence and held 
that the 6 year delay, the acceptance of Randy’s payments, and 
the differences between the 2004 and 2010 contract (doubled 
price and more than doubled interest rate) did not support a 
finding of a mutual mistake or mere scrivener’s errors.

Since the 2010 contract was a new contract, the court then 
turned to the chancellor’s decision about Georgia’s homestead 
rights, affirming the decision that the 2010 contract was void 
pursuant to Section 89-1-29 of the Mississippi Code.  As an 
aside, the court also noted that there was no consideration for 
the 2010 contract, which would make it void.

Finally, the court examined whether the chancellor erred 
when he ruled that Randy’s payments constituted accord and 
satisfaction such that the 2004 contract was paid in full.  Four 
elements must be met for accord and satisfaction to exist: 
(1) something of value must be offered in full satisfaction 
of a demand; (2) the offer must be accompanied by acts and 
declarations that amount to a condition that if the thing is 
accepted, it is accepted in satisfaction; (3) the party who is 
offered the thing of value must understand that if he takes it, he 
takes subject to such conditions; and (4) the party offered the 
item must actually accept the item.  Accord and satisfaction 
can either be express or implied from the circumstances.  The 
court affirmed the chancellor’s decision, reiterating its ruling 
in Triangle Constr. Co. v. Fouche & Assocs. Inc., 218 So. 3d 
1180, 1185 (Miss. Ct. App. 2017) that even if a creditor may 
have contentions to the contrary, if the creditor accepts and 
cashes a check that is to be the final payment of a debt, that 
creditor has accepted the check in satisfaction of the debt. 

Conclusion: If a contract term is incorrect, get it changed 
ASAP.  If a party refuses to reform the contract, begin legal 
proceedings to have it changed.  If a party is paying under 
the incorrect terms, note that with every payment.  Had 
Gibson done these things, the result may have been different.  
Summary prepared by Rebecca Blunden – Copeland, Cook, 
Taylor & Bush, Ridgeland, MS.   n
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of management in handling and conducting litigation involving, by way of 
example and not in limitation, tort actions of all types, so-called Title VII and
similar actions of labor, anti-trust and other commercial actions, or if not in 
private practice, then engaged in supervising or otherwise administratively
dealing with such litigation for insurance carriers, utilities, railroads, 
manufacturers, and other industrial and commercial entities;  (3) Continuously
engaged in the activities described in (2) for seven consecutive years
immediately prior to acceptance for general membership; and (4) Manifested
a genuine interest in, or sympathy with, the purposes of this association as
expressed in Article II of the bylaws.

Initiation Fee: $  30.00
Annual Dues:   200.00
Total Due: $230.00

[     ]    ASSOCIATE (In Practice for Less Than Seven Years)

Requirements: All of the requirements for general membership above except 
have practiced for less than seven years; and officially sponsored by a general
member in good standing who is charged with the responsibility of notifying the
association’s executive director if the associate member ceases to meet the
qualifications for membership described herein.

Associate members shall be entitled to full benefits of membership except
they shall not be eligible to vote or to hold office.

Initiation Fee:   $15.00 
Annual Dues:   0.00 First year waived (subsequent annual dues of $125.00)
Total Due:  $15.00

Revised August 2016
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The Past and Present  
   Define the Future.

October 16–19 

2019  
Annual Meeting

OrleansNew 

October 16–19, 2019  |  New Orleans Marriott

Register now at dri.org!



Technology for Defense Lawyers:
Changing Your Game for Success

Mississippi College School of Law
Jackson, Mississippi
September 13, 2019

DRI Annual Meeting
New Orleans Marriott

New Orleans, Louisiana
October 16-19, 2019

Joint Seminar of MS Claims 
Association and MDLA

Table 100 Conference Center
Flowood, Mississippi

October 31, 2019

Annual Membership Meeting
and Luncheon
Embassy Suites

Ridgeland, Mississippi
January 31, 2020

Calendar of Events
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 the Future of M

ississippi

Established in 1965

Mississippi Defense Lawyers Association
Post Office Box 5605

Brandon, Mississippi 39047-5605

Address Service Requested


