GEORGIA DEFENSE LAWYER

Observations on Rising Jury Verdicts in Georgia

By M. Anne Kaufold-Wiggins
Balch & Bingham, Atlanta

ury verdicts are on the
rise in Georgia.! We have
seen rising verdicts in all
pes of cases, especially in
trucking and premises liabil-
ity cases. For example, in
2018, a Clayton County jury
rendered a $1 billion verdict
against a security company
for the alleged sexual assault
of a young woman by one of
its armed security guards at
an apartment complex. The
plaintiff argued the security
company was negligent in
training, performance, and
failing to keep the plaintiff
safe. The verdict followed the

county jury lists were
updated every two
years primarily using
county voter registra-
tion list and a small
sample from the state
drivers license data-
base. After the Act
took effect, the jury
pool master list—now
maintained by the
Council of Superior
Court Clerks of Geor-
gia, not individual
counties—includes the
entire state driver’s li-
cense database and is
updated on a yearly

plaintift’s impact statement.

In 2019, a Muscogee County jury
issued another nuclear verdict of
$280 million in a wrongful death ac-
tion against a trucking company
after an accident involving the death
of a 58-year-old school cafeteria
worker. The truck crossed the center
line, hitting the SUV head on. The
verdict in the admitted-liability case
included $150 million for value of
the decedent’s life, $30 million for
pain and suffering, and $100 million
in punitive damages. The jury ex-
pressed frustration over what it per-
ceived as an unapologetic and
irresponsible trucking company.

Another outlier verdict occurred
in 2019 when a Fulton County jury
entered a verdict of $43 million in a
negligent security case after a man
was shot in a CVS parking lot where
he arranged to buy an iPad from an-
other person he met online. Neither
the plaintiff nor the assailant was a
customers of the CVS—they simply
used the parking lot to conduct their
transaction. No fault was appor-
tioned to the shooter following argu-
ments the CVS was known to be in
a “high-crime area” and evidence of
at least two prior armed robberies
and a mugging on the premises after
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security guards were removed. The
plaintiff in that case contended the
CVS should have foreseen that se-
curity should be provided to protect
those on its premises.

Over the years, I have been
watching this rising verdict trend
because it directly impacts the work
I do for my clients, who routinely
ask me to predict verdict ranges.
Here are three things I have ob-
served. First, the rise in verdicts in-
creased sharply following the
implementation of the Jury Compo-
sition Reform Act of 2011 (the
“Act”). Second, Georgia’s apportion-
ment statute, O.C.G.A. § 51-12-33,
has not substantially reduced ver-
dicts. Finally, when a jury becomes
angry with a corporate defendant,
the results can become nuclear.

1. THE Jury COMPOSITION
REFORM ACT OF 2011

By way of background, the Jury
Reform Composition Act of 2011
(“Act”)brought about two principal
changes to jury pool compositions
in Georgia. First, it greatly ex-
panded the jury pool list from
which county courts draw individ-
uals for the venire. Prior to the Act,

basis. A county’s court
clerk compiles the jury venire by
randomly selecting individuals
from the master list for a given
county.’ This change also assists
counties in obtaining and using
more accurate contact and demo-
graphic information regarding the
individuals in the jury pool.
Second, the Act ended the prac-
tice of “forced balancing” Prior to
the Act, if a jury list was not con-
sidered a “fairly representative
cross section” of the county’s resi-
dents,' a county would remove
from the jury list individuals of an
overrepresented class to achieve a
distribution approximating that
found in the most recent Census.
Though Georgia courts have found
forced balancing constitutional,’
some federal courts have found the
opposite, concluding the practice is
not the most narrowly-tailored
means to achieving a representative
jury list.® Moreover, basing forced
balancing decisions on dated Cen-
sus data, which rarely reflected the
actual demographics of a particular
county, failed to obtain the repre-
sentative samples the practice pur-
portedly sought. The result of the
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Act is a more diverse and larger
jury pool that better represents the
actual composition of Georgia
counties. At the same time, how-
ever, the larger, more diverse jury
pool has favored the plaintiffs, and
jury verdicts have increased rather
dramatically since the Act went
into effect.

In analyzing the impact of the
Act, we looked at jury verdicts ren-
dered in wrongful death actions in-
volving corporate defendants by
comparing the mean and median
of jury verdicts rendered before the
Act took effect with the mean and
median of those verdicts rendered
after. Recognizing that correlation
does not necessarily mean causa-
tion, there is no dispute jury ver-
dicts have increased significantly
since the Act took effect. Based
upon our analysis, the Act has
made jury pools in Georgia friend-
lier to plaintiffs.

Using CaseMetrix, the Daily Re-
port, and Westlaw, we analyzed
jury verdicts rendered in Georgia
wrongful death actions involving
corporate defendants: (1) after July
1, 2012, the date the jury pool pro-
visions in the Act took effect; and
(2) from September 1, 2008
through July 1, 2012, the period
immediately before the jury pool
provisions of the Act took effect.

A. Post-Act Jury Verdicts

Excluding settlements from my
analysis, I looked at more than 60
wrongful death jury verdicts involv-
ing corporate defendants between
July 1, 2012 and July 1, 2019 falling
into four general subject matters: 1)
vehicle accidents; 2) products lia-
bility; 3) premises liability; and 4)
medical malpractice.

In terms of exposure, the mean
and median of the Post-Act plain-
tiff verdicts are as follows:

» Mean: $17,270,000.00
» Median: $7,560,000.00
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B. Pre-Act Jury Verdicts

I looked at more than 40 jury
verdicts in the years prior to the
Act, falling into that same four gen-
eral subject matters. Two observa-
tions are immediately apparent.
First, despite our review of the
same sources for jury verdicts,
prior to the Act, approximately
forty percent (40 percent) of
wrongful death verdicts were in
favor of the corporate defendants.
After the Act, one can nearly count
wrongful death verdicts in favor of
corporate defendants on one hand
(fewer than five).

Second, the mean and median of
verdicts are substantially lower than
those post-Act wrongful death ver-
dicts. In terms of exposure, the
mean and median of the pre-Act
plaintiff verdicts are as follows:

o Mean: $4,158,427.17
o Median: $1,600,000.00

II. THE APPORTIONMENT STATUTE

Interestingly, my verdict re-
search shows the apportionment
statute has not substantially re-
duced verdicts. In fact, in many
cases, little, if any, fault is appor-
tioned to non-parties or verdicts
are higher, leaving significant sums
to be awarded against the remain-
ing corporate defendant(s). The
most obvious area where appor-
tionment seems to fail defendants
is in negligent security cases where
no fault is apportioned to the crim-
inal actor, like in the CVS case dis-
cussed above. The reason for this
result is it is difficult to objectively
quantify. Some jurors interviewed
indicated that they assumed the
non-parties had reached settle-
ments outside of court and had al-
ready paid their share of the
damages. Others thought that if the
non-party was actually at fault that
it would have been involved in the
trial—taking the absence of the
non-party as an indicator of a lack
of fault.

In wrongful death cases with
corporate defendants with appor-
tioned verdicts:

o Mean: $16,210,000.00 with
a $3,500,000.00 post-appor-
tionment judgment reduc-
tion

« Median: $7,500,000.00 with
a $2,700,000.00 post-appor-
tionment judgment reduction

III. AN ANGRY JURY

Finally, our research indicates
juries are increasingly less tolerant
of corporate defendants with: (1)
other prior, similar incidents; (2)
bad corporate representatives; and
(3) bad documents. Simply and ob-
viously, the best way to avoid a nu-
clear verdict is not to make the jury
angry. In fact, the divisiveness of a
big corporation-versus-the-individ-
ual is driven by anger. Many juries
have a perception that a corpora-
tion has only one goal in mind—
money. In fact in interviews, jurors
tend to believe corporations are un-
ethical and will do anything to
maximize their profit. There is a
mistrust of our corporate clients.

In cases, where a corporate de-
fendant had a prior, similar inci-
dent and took no corrective action
or fails to accept any responsibility,
juries tend to return significantly
higher awards citing that the inci-
dent could have been prevented.
For example, we have seen prior re-
ports of criminal activity with little
or no response create astronomical
verdicts in recent years.

Similarly, where corporate rep-
resentatives are not likeable or
where they lack credibility or em-
pathy, corporate defendants can ex-
pect to be penalized. Choose your
corporate representatives wisely.
They should not be defensive or
angry. Representatives should place
a priority on safety, not simply in-
creasing profits. If the corporation
made a mistake, and the issue is
simply one of damages admit the
mistake and narrow your case to
the dispute of damages. If corpo-
rate representatives are quibbling
or appear to be hiding the truth,
then expect the jury to penalize the
corporation for its representative’s
behavior.
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Finally, be wary of bad corporate
documents. Juries often become
angry with corporations who vio-
late their own internal policies.
Here, the results are often worse
than a failure to follow the law.
Having taken the time to recognize
a need and draft an internal policy
to address the need, only to have
the corporation ignore or violate its
own policy is another way to anger
a jury. If a corporation is going to
have a policy, then the corporation
should train on the policy and en-
force it—or risk having the policy
used against itself. Regular review
of corporate policies is necessary to
remove policies that are no longer
applicable in practice or that should
be updated.

IV. CONCLUSION

Jury verdicts are on the rise. The
Act has made Georgia jury pool
sfriendlier to plaintiffs. The appor-
tionment statute is not providing
the defense bar with the relief it ex-
pected. And, finally, angry juries
are dangerous. 4
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form Foundation ranks our Peach State as sixth
on its Judicial Hellhole list. https://www.judicial-
hellholes.org/hellhole/2020-2021/georgia’
20.C.G.A. § 15-12-120 (2011).

P 0.C.G.A. § 15-12-40.1(e).

10.C.G.A. § 15-12-40(a).
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The Georgia Court of Appeals
first emphasized that to succeed on
his negligence claim, the plaintiff
had to introduce evidence “which
affords a reasonable basis for the
conclusion that it is more likely
than not that the conduct of the de-
fendant was a cause in fact” of the
plaintiff’s injury."*

The Court then rejected the
plaintiff’s argument that the shoot-
ing would have been prevented by
employing a competent security
guard, since there was no evidence
that the guard’s duties would have
included patrolling the parking lot
at the specific time and place of the
shooting. Additionally, there was
no evidence that the absence of a
security guard’s patrol car made the
shooting more likely than not to
occur.

The Court further noted there
was no evidence that a security
guard would have been likely to ob-
serve or prevent the altercation.
Lastly, there was no evidence that
the assailant entered the complex
through the broken gate. As such,

the plaintift had failed to show any
allegedly inadequate security meas-
ures were the proximate cause of
his injuries.

A Fighting Chance for
Defendants in Premises Liability

At times, it certainly seems the
deck is stacked against premises
owners, occupiers, and managers in
premises liability cases. But by fo-
cusing on the key defenses avail-
able, and armed with some recent
favorable decisions from Georgia’s
appellate courts, defendants in
these cases do have a fighting
chance.
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