




 
 
 
 
 
 

Comments of Alabama Power Company 
 

To the United States Environmental Protection Agency 
 
 
 

State Implementation Plans: Response to Petition for Rulemaking; Findings of 
Substantial Inadequacy; and SIP Calls to Amend Provisions Applying to Excess 

Emissions During Periods of Startup, Shutdown, and Malfunction; Proposed Rule 
 
 

78 Fed. Reg. 12,460 (February 22, 2013) 
Docket ID No. EPA-HQ-OAR-2012-0322 

 
 
 
 



   
 

TABLE OF CONTENTS 

I. EXECUTIVE SUMMARY .................................................................................................1 

II. THE PROPOSED RULE IS ARBITRARY, CAPRICIOUS, AND OTHERWISE 
CONTRARY TO LAW .......................................................................................................5 

A. A Changed Legal Interpretation Does Not Justify a Nationwide SIP Call, 
Particularly a Legal Interpretation That Is Wrong ...................................................5 

1. SSM provisions are not inconsistent with the definition of or 
requirements for “emission limitations” ......................................................7 

2. Alabama’s SSM Provisions Comply with CAA Sections 110(a)(2)(A) 
and 302(k) ..................................................................................................16 

3. SSM provisions are not inconsistent with the enforcement 
provisions—sections 113 (civil enforcement by EPA) and 304 of the 
Act (citizen suit provision).........................................................................19 

4. EPA’s history of approving SSM provisions in SIPs and promulgating 
SSM provisions in federal standards contradicts its legal interpretation 
in the proposed rule ....................................................................................26 

5. Alabama has the authority to determine the mix of requirements 
necessary to ensure compliance and enforcement of the NAAQS ............38 

B. The SSM Provisions Do Not Threaten the NAAQS ..............................................41 

1. EPA fails to provide any evidence that Alabama’s SSM emissions 
undermine the NAAQS or “building blocks” of the NAAQS ...................41 

2. Contrary to EPA’s claim, SSM provisions do not threaten the 
NAAQS or their building blocks ...............................................................44 

a. SSM provisions do not threaten the NAAQS ................................44 

b. SSM provisions do not threaten the “building blocks” for the 
NAAQS ..........................................................................................50 

c. EPA has approved dozens of revisions to Alabama’s SIP since 
its SSM Provisions were last approved and has never taken 
issue with these provisions.............................................................55 

3. Actual emissions and air quality monitoring data demonstrate that 
EPA’s speculation is unfounded—emissions have significantly 
declined and air quality has improved and continues to improve with 
Alabama’s SSM provisions in place ..........................................................58 

a. Actual State-wide emissions have declined significantly since 
1990................................................................................................58 

b. Electric generating unit emissions have decreased dramatically 
since 1990 and more reductions are coming ..................................60 

i 
 



   
 

c. The emission reductions achieved have enabled attainment of 
the NAAQS ....................................................................................63 

d. Visibility is also continuing to improve .........................................70 

4. Alabama already has requirements to minimize emissions during 
SSM............................................................................................................71 

C. EPA Has Failed To Demonstrate That SIPs Are “Substantially Inadequate,” 
Which Is a Prerequisite for Issuing a SIP Call .......................................................73 

1. By inserting the modifier “substantially” before “inadequate,” 
Congress deliberately raised the degree of evidence necessary to 
support a SIP call .......................................................................................74 

2. EPA has ignored the “substantially inadequate” standard and vested 
itself with unlimited discretion to dictate when a SIP must be revised .....77 

3. Because EPA has already approved these SIPs in the past, the SIP call 
standard is higher than the standard for simply disapproving a SIP 
provision in the first instance .....................................................................79 

4. EPA’s historical “substantially inadequate” findings have been based 
on facts such as new monitoring data or changes in law, not re-
interpretations of the CAA and spontaneous changes in policy ................85 

D. EPA Has Arbitrarily and Capriciously Failed To Consider the Significant 
Cost, Technical, and Operational Burden of This Rule .........................................90 

1. EPA’s SIP call would impose significant costs and burdens on 
Alabama Power and its customers without any measurable air quality 
benefits .......................................................................................................92 

a. Increased emissions during SSM or other non-normal 
operations are often unavoidable ...................................................92 

b. Even during SSM events, Alabama Power minimizes 
emissions ........................................................................................99 

c. EPA’s proposal to eliminate the States’ SSM provisions will 
result in significant costs to Alabama Power ...............................100 

i. Running out of dispatch order and the use of 
replacement power ...........................................................101 

ii. Civil penalties ..................................................................102 

iii. Injunctive relief ................................................................103 

2. EPA’s SIP call would also impose significant administrative burdens 
and costs on Alabama and ADEM without measurable air quality 
benefits .....................................................................................................104 

3. Alabama’s Recent Experience Shows That the SIP Revision Process 
Is Time-consuming and Unpredictable ....................................................107 

ii 
 



   
 

E. The SIP Call Was Conceived, Devised, Produced, and Justified Without Any 
Normal Hallmarks of Lawful Agency Decision-Making ....................................109 

1. “Sue and Settle” was an arbitrary and capricious beginning ...................109 

2. EPA’s use of a changed legal interpretation as the basis for calling 
thirty-six SIPs is an arbitrary and capricious avoidance of EPA’s 
CAA duty .................................................................................................115 

a. EPA has not asserted appropriate grounds for the urgency 
suggested by its short public comment period .............................116 

b. EPA’s short public comment period is inconsistent with 
Executive Order 13563 ................................................................117 

3. EPA’s failure to provide a transparent process, a reasoned analysis, 
and an evidentiary-based decision is regulatory misbehavior designed 
to support EPA’s arbitrary and capricious decision .................................118 

a. EPA has failed to respond to Southern Company’s FOIA 
request ..........................................................................................121 

b. EPA failed to comply with Executive Order 12291 – Federal 
Regulation ....................................................................................124 

c. EPA failed to fully comply with Executive Order 12866 – 
Regulatory Planning and Review .................................................125 

d. EPA failed to comply with the Unfunded Mandates Reform 
Act ................................................................................................127 

e. EPA failed to conduct the analyses required by Executive 
Order 13211 – Energy Effects .....................................................129 

f. EPA failed to comply with Executive Order 13132 – 
Federalism ....................................................................................129 

4. EPA’s justification for the rule ignores the congressional intent at the 
heart of the CAA—protecting air quality, creating a State and federal 
partnership, and ensuring certainty and efficiency in permitting—and 
instead facilitates a CAA system driven by litigation ..............................131 

III. THE PROPOSED RULE DESTROYS THE COOPERATIVE FEDERALISM 
CONGRESS BUILT INTO THE CLEAN AIR ACT .....................................................132 

A. By Design, the Clean Air Act Is a Federal–State Partnership .............................133 

1. Congress gave States great flexibility to adopt pollution control rules 
best suited to achieve air quality standards within their borders .............133 

2. EPA has a sharply limited role in reviewing SIPs ...................................135 

B. The Proposed Rule Leaves No SIP Authority With the States ............................136 

C. EPA’s Changed Legal Interpretation Does Not Justify Its Sweeping Power 
Grab......................................................................................................................138 

iii 
 



   
 

IV. EPA SHOULD WITHDRAW ITS PROPOSED RULE, BUT IF EPA PROCEEDS 
IT MUST CONDUCT THE REQUIRED ANALYSIS, RE-PROPOSE THE RULE, 
AND PROVIDE STATES WITH BROAD DISCRETION TO AMEND THEIR 
SIPS..................................................................................................................................139 

A. EPA Should Withdraw Its Proposed Rule ...........................................................139 

B. If EPA Proceeds With This Rule, It Must Conduct the Required Analyses ........140 

C. If EPA Finalizes Its SIP Call, States Must Be Allowed Significant Flexibility 
in Determining How To Revise Their SSM Provisions Within the Wide 
Bounds of Their Statutory Authority ...................................................................141 

V. CONCLUSION ................................................................................................................144 

 

 

iv 
 



   
 

I. EXECUTIVE SUMMARY 

Alabama Power Company (“Alabama Power”) submits these comments on the U.S. 

Environmental Protection Agency’s (“EPA” or “Agency”) proposed rule, “State Implementation 

Plans: Response to Petition for Rulemaking; Findings of Substantial Inadequacy; and SIP Calls 

to Amend Provisions Applying to Excess Emissions During Periods of Startup, Shutdown, and 

Malfunction.”  78 Fed. Reg. 12,460 (Feb. 22, 2013) (“proposed rule”).  EPA proposes to call the 

State Implementation Plans (“SIPs”) of thirty-six States and dictate revisions to certain 

provisions regarding excess emissions during startup, shutdown and malfunction (“SSM”) 

events.  EPA has taken this action in response to a petition for rulemaking filed by Sierra Club 

asking the Agency to change its longstanding SSM policy and find that the SIPs of over two 

thirds of the States in the U.S. are suddenly “substantially inadequate” to meet the requirements 

of the Clean Air Act (“CAA”), and the States must act immediately to delete those provisions.  

EPA proposes to unilaterally invalidate the longstanding law of thirty-six States that EPA has 

previously approved and impose upon stationary sources within those States new standards with 

which they are in some cases technically incapable of complying.  EPA’s proposed rule not only 

reverses what have been the regulations and policy of the affected States for nearly four 

decades—it also ignores the principles of federalism Congress quite intentionally wrote into the 

CAA.  

Specifically, EPA proposes to call two provisions of the Alabama SIP that allow for 

exclusions from otherwise applicable numeric emission limitations during startup, shutdown, or 

load change, Ala. Admin. Code r. 335-3-14-.03(1)(h)(1), and during emergencies, Ala. Admin. 

Code r. 335-3-14-.03(1)(h)(2).  EPA first approved the startup, shutdown, load change provision 

over 40 years ago, and re-approved in 1993 this provision as currently written and the emergency 

provision.  Without citing any supporting data or evidence, EPA proposes to find that these 
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provisions conflict with EPA’s new interpretation of the meaning of “emission limitation,” and 

are therefore “inconsistent with the fundamental requirements of the CAA.”  78 Fed. Reg. at 

12,502.  Furthermore, EPA asserts that the provisions “may undermine the SIP emission 

limitations, and the emissions reductions they are intended to achieve” without a scrap of data or 

analysis, including any data about or analysis of air quality in Alabama.  Id. (emphasis added).  

For the following reasons, EPA’s proposed rule is arbitrary and capricious and contrary to law as 

applied to Alabama’s SSM provisions and should not be finalized as proposed. 

To justify its proposed SIP call, EPA relies on its changed legal interpretation of the 

meaning of “continuous” in the context of compliance with emission limitations.  EPA seems to 

suggest that a numeric standard which does not apply during SSM periods violates the CAA’s 

requirement of “continuous compliance,” but, in fact, CAA section 302(k) defines “emission 

limitation” broadly to include standards related to the operation or maintenance of a source, or 

any design, equipment, work practice or operational standard and does not preclude exclusions 

from those standards for periods of operation during which they were never intended to apply.  

See 42 U.S.C. § 7602(k).  EPA’s changed interpretation appears to focus on whether the 

inclusion of SSM provisions may affect only one of many ways to measure compliance—a 

numerical emissions limitation.  Section 110(a)(2)(A), however, provides broad discretion to the 

States, stating that SIPs must include “enforceable emission limitations and other control 

measures, means, or techniques . . . as may be necessary or appropriate to meet the applicable 

requirements of [the CAA].”  42 U.S.C. § 7410(a)(2)(A) (emphasis added).  EPA claims that 

EPA and citizen enforcement is hindered by SSM provisions that have been incorporated into 

State SIPs for decades, yet SIPs have been and continue to be actively enforced, particularly in 

citizen suits.  Furthermore, EPA has consistently interpreted the CAA to allow State SSM 
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provisions, and EPA itself has adopted SSM provisions in its New Source Performance 

Standards (“NSPS”) and other federal standards.  EPA’s unilateral decision to dictate that the 

affected States must revise their SIPs based on a changed legal interpretation ignores the federal–

State partnership Congress created under the CAA, whereby States have the authority to adopt 

the mix of requirements necessary to ensure attainment and maintenance of the National 

Ambient Air Quality Standards (“NAAQS”) within their own borders. 

EPA suggests that its changed legal interpretation of CAA section 302(k) is sufficient to 

justify the proposed SIP call, and yet it also claims that SSM provisions undermine the ability of 

SIPs to attain and maintain the NAAQS.  The SSM provisions do not threaten the NAAQS, and 

EPA fails to provide any evidence to the contrary.  EPA explicitly refuses to demonstrate with 

any technical analysis or facts that SIPs with SSM provisions are “substantially inadequate” to 

attain or maintain the NAAQS, the CAA’s priority and purpose of every SIP.  In fact, EPA 

explicitly refuses to demonstrate that these exclusions have any significant impact on air quality 

at all, purporting instead to justify calling the SIPs of thirty-six States for “inconsistency” with 

EPA’s changed legal interpretation.  EPA’s omission is most likely due to the fact that the 

overwhelming consensus of available data demonstrates that emissions of CAA pollutants are 

decreasing and air quality is improving across the country, including in Alabama. 

EPA’s proposed rule would impose significant costs on existing sources without any 

appreciable air quality benefit.  EPA effectively ignores the widely understood technical reality 

that some emissions during SSM events are often unavoidable, and the Agency fails to account 

for the measures already employed by sources to minimize emissions during SSM periods.  

Because of this technical reality, sources will be subjected continuously to enforcement 

litigation, civil penalties, and demands for injunctive relief over infrequent but unavoidable 
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periods of elevated emissions that heretofore have been recognized and accepted as necessary for 

the operation of well-controlled sources and widely regarded as having no significant impact on 

air quality but that EPA now proposes to consider “violations.”  EPA’s proposed rule would also 

impose significant administrative burdens and costs on the States without any appreciable air 

quality benefits by requiring them to engage in time-consuming and costly undertakings like 

crafting alternative emission limits or work practice standards for SSM periods, developing 

category- and/or source-specific rules to account for the operational variability among affected 

industries, and modifying all affected operating permits.  States have limited resources and staff 

available to develop, implement, and administer the sweeping changes EPA has proposed. 

EPA has provided a mere eighty days for the affected States and the public to comment 

on a proposed rule that EPA developed over a period of nineteen months, during which it held 

settlement talks with Sierra Club and provided no information whatsoever to any other 

stakeholder, nor did it consult anyone other than Sierra Club.  Because of EPA’s lack of 

transparency in this rulemaking, the affected States, affected sources, and other interested parties 

are starting from scratch in attempting to discern EPA’s intentions and the rule’s possible 

impacts.  The comment period has allowed those parties insufficient time to evaluate the far-

reaching impacts of the proposed rule, much less develop ideas for alternative regulations or 

possible means of compliance.  Far from fulfilling the standards of lawful agency decision-

making, EPA developed the proposed rule with no transparency, failing to respond to the 

reasonable FOIA request submitted by Southern Company, Alabama Power’s parent company, 

failing to comply with the clear requirements of several executive orders and a statute, and 

failing to uphold the principles of cooperative federalism that govern CAA implementation. 
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For all of these reasons, EPA’s proposed SIP call is arbitrary, capricious, and contrary to 

law.  Although Alabama Power opposes the proposed rule and believes that EPA should 

withdraw it, if EPA nonetheless finalizes the rule, States must be allowed significant flexibility 

in determining how to revise their SSM provisions within the wide bounds of their statutory 

authority.  Furthermore, if EPA insists upon issuing a final SIP call, EPA should not do so until 

EPA has meaningfully reviewed the facts associated with its currently unsupported claims and 

addressed the myriad problems that sudden removal of the SSM provisions will create.  EPA 

must also allow sufficient time for public review and comment on any re-proposal.   

Alabama Power also supports the comments filed by Southern Company and the Utility 

Air Regulatory Group. 

II. THE PROPOSED RULE IS ARBITRARY, CAPRICIOUS, AND 
OTHERWISE CONTRARY TO LAW 

A. A Changed Legal Interpretation Does Not Justify a Nationwide SIP 
Call, Particularly a Legal Interpretation That Is Wrong 

EPA’s proposed rule is not the adoption or implementation of a federal standard or 

federal emission limitation, but dictation to the States of the control measures States must use in 

their SIPs for attaining the NAAQS set by EPA.  EPA’s proposed rule does not assert any 

evidence that the States’ preferred control measures adversely affect the effectiveness of these 

SIPs to attain the NAAQS.  EPA, in fact, ignores the obvious fact that air quality in the affected 

States has consistently and significantly improved.  With the affected SIP provisions in place for 

the last 30–40 years, the NAAQS are being attained. 

EPA’s actions in this rulemaking prompt a fundamental question for the regulated 

community and the States:  What is left of each State’s CAA authority to select and implement 

its own SIP if shifting EPA legal interpretations alone automatically veto a State’s SIP authority?  

The principle of cooperative federalism is at the heart of the CAA and it defines the development 
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and oversight of SIPs and the respective roles of the federal and State regulators.  Here, EPA 

dictates that thirty-six States eliminate a preferred SIP control measure, one that has been in use 

for thirty to forty years, based only on a changed legal interpretation and without any 

consideration for how that federal dictate or the States’ preferred control measures affect 

attainment of the NAAQS.  That violates the cooperative federalism that is fundamental to the 

CAA. 

EPA’s fundamental justification, however, that “SSM provisions” in SIPs are inconsistent 

with the CAA is wrong.  EPA seems to interpret the words “on a continuous basis” used to 

define the CAA term “emission limitation” in CAA section 302(k) to mean that the numeric 

standards included in these thirty-six States’ multi-faceted emission limitations must be complied 

with during every moment of operation or a source is not in “continuous compliance.”  See, e.g., 

78 Fed. Reg. at 12,485 (“Automatic exemptions from otherwise applicable emission limitations 

thus render those limits less than continuous . . . .”).  As shown by the multi-faceted statutory 

definition of emission limitation, court decisions addressing section 302(k), EPA’s past practice 

and policy, and, most importantly, the affected SIPs themselves, the numeric standards in most 

emission limitations were intended and designed to apply during periods of normal operation and 

not during periods of SSM.  The other elements and facets of typical emission limitations are 

designed and intended to control source emissions during non-normal operating periods like 

SSM.  It is wrong to deny the obvious purpose and intent of these multi-faceted emission 

limitations and to pretend that such sources are uncontrolled unless the numeric element 

designed to control emissions during normal operations is operative.  EPA’s changed legal 

interpretation of how sections 302(k) and 110(a)(2) should be read together is not correct, but, 
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more importantly, does not suddenly render any SIP with SSM provisions “substantially 

inadequate.” 

1. SSM provisions are not inconsistent with the definition of or 
requirements for “emission limitations” 

Section 110(a)(2) of the CAA specifies the necessary elements of a SIP, stating that each 

such plan shall: 

(A) “include enforceable emission limitations and other control measures, means, or 

techniques . . . as may be necessary or appropriate to meet the applicable 

requirements of this chapter;” 

(B) provide for appropriate ambient air quality monitoring devices and systems; 

(C) provide for an appropriate permitting program; 

(D) include adequate provisions regarding interstate transport of pollution; 

(E) provide adequate assurance of necessary authority for State and local 

implementation of the plan; 

(F) provide for appropriate monitoring devices and systems at stationary sources; 

(G) provide adequate emergency powers for State and local authorities; 

(H) provide authority to revise the SIP as needed; 

(I) provide authority to implement the nonattainment program requirements; 

(J) include authority to consult and public warning requirements; 

(K) provide adequate air quality modeling capability; 

(L) authorize the imposition of CAA permit fees on stationary sources; 

(M) provide for consultation with political subdivisions affected by the SIP. 

See 42 U.S.C. § 7410(a)(2). 
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In the proposed rule, EPA looks past the thirteen substantive requirements for SIPs and 

selects the six catch-all words of the end of subparagraph (A), “the applicable requirements of 

this chapter” as its statutory authority for bureaucratically transporting its changed legal 

interpretation of section 302(k) into the list and making it the stand-alone basis for declaring a 

SIP “substantially inadequate” without even considering any of the other requirements.  This 

ignores the fact that with this statutory phrase “to meet the applicable requirements of this 

chapter” Congress intended to describe its performance standard for SIPs, not create an 

unbounded universe of opportunities for EPA to prioritize its mechanical preferences over 

Congress’s thirteen substantive requirements.  EPA’s purposeful parsing of section 110(a)(2)(A) 

eliminates the plain meaning of Congress’s words that the performance goal Congress set for 

SIPs could be met by any combination of “emission limitations and other control measures, 

means, or techniques” a State may deem necessary or appropriate.  42 U.S.C. § 7410(a)(2)(A) 

(emphasis added).  EPA wants to read the section as allowing EPA to dictate that SIPs will 

include certain emission limitations that EPA deems necessary or appropriate, with no discretion 

for States and no meaningful function for other control measures, means, or techniques.  That is 

directly contrary to the intent of Congress as declared by the U.S. Supreme Court. 

The Supreme Court has found that “so long as the ultimate effect of a State’s choice of 

emission limitations is compliance with the national standards for ambient air, the State is at 

liberty to adopt whatever mix of emission limitations it deems best suited to its particular 

situation.”  Train v. Natural Res. Def. Council, Inc., 421 U.S. 60, 79 (1975) (emphasis added).  

In the Court’s view, EPA’s focus in overseeing SIPs should be on whether those plans are 

attaining the NAAQS.  Here, EPA made no attempt to evaluate that question or any of the other 

thirteen substantive requirements referenced above, choosing instead to “call” thirty-six SIPs for 
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noncompliance with EPA’s changed legal interpretation of the definition of section 302(k).  The 

proposed rule turns section 110(a)(2) on its head and completely ignores the Court’s expectation 

for the system of cooperative federalism that defines the CAA SIP development and oversight 

process. 

Section 302(k) provides the definition of “emission limitation” and “emission standard”: 

The terms “emission limitation” and “emission standard” mean a requirement 
established by the State or the Administrator which limits the quantity, rate, or 
concentration of emissions of air pollutants on a continuous basis, including any 
requirement relating to the operation or maintenance of a source to assure 
continuous emission reduction, and any design, equipment, work practice or 
operational standard promulgated under this chapter. 

42 U.S.C. § 7602(k) (emphasis added).   

Most States, and all of the States in which Southern Company operates, utilize a mix of 

these different types of “emission limitations” to implement appropriate air pollution control 

requirements within State borders.  For normal operations, States often include numeric emission 

limitations in that mix.  For other periods of operation, including SSM events during which 

operations are generally transient and less efficient, the States have chosen to rely on non-

numeric emission limitations which include duties to minimize emissions, operate in a manner 

consistent with good air pollution control practices, take immediate corrective action, and 

monitor and report on the situation.  These non-numeric requirements are no less an “emission 

limitation” than the numeric requirements that apply during normal operations.   

EPA’s proposal seems to require that all numeric emission limitations apply at all times 

and State SIPs may not rely on non-numeric emission limitations unless numeric limitations are 

also applicable.  That legal interpretation violates the plain meaning of section 302(k) by 

seemingly acting as if the words “on a continuous basis” (i) apply only to whatever numeric 

standard an “emission limitation” might include rather than the entire “emission limitation,” 
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which includes “any requirement relating to the operation or maintenance of a source to assure 

continuous emission reduction, and any design, equipment, work practice or operational 

standard promulgated under this chapter,” (emphasis added), and (ii) mean that once an emission 

limitation technique has been selected, that technique must apply at all times regardless of the 

technical realities limiting application of that technique.  The plain language of the section 

302(k) requirement that an “emission limitation” control emissions “on a continuous basis” is 

just as explicitly satisfied when any statutorily recognized component of a section 302(k) 

“emission limitation,” whether numeric in character or not, controls emissions from the source 

during a specified period of time.  EPA’s ostensible interpretation that the only “emission 

limitation” component that counts for continuous compliance purposes is one with numeric 

characteristics is completely contrived and contradicts the plain language of section 302(k), and 

is also unreasonable.1 

In the proposed rule, EPA has reinterpreted the well-established CAA concept of 

“continuous” in a manner that does not comport with Congress’s intended meaning.  In enacting 

the CAA Amendments of 1977, Congress explained its reasoning behind including “continuous” 

in the definition of “emission limitation” and “emission standard.”  The legislative history of the 

1 By proposing to find “substantially inadequate” SIPs that allow exclusions from 
otherwise applicable numeric emission limits during periods of SSM, EPA appears to assume 
that a numeric limit must apply at all times and implies that a source is uncontrolled if it does 
not.  Such a source, however, is constantly controlled by a statutory “emission limitation” 
because SSM emissions are still required to be minimized and the source is still subject to a 
variety of other control measures, including monitoring, reporting, corrective action obligations, 
and work practice standards.  See, e.g., Ga. Comp. R. & Regs. 391–3–1–.02(2)(a)(7) (Georgia’s 
SSM provision, requiring that “(I) the best operational practices to minimize emissions are 
adhered to, and (II) all associated air pollution control equipment is operated in a manner 
consistent with good air pollution control practice for minimizing emissions and (III) the 
duration of excess emissions is minimized.”).  In any event, the statute calls for requirements that 
limit emissions on a “continuous” basis (as opposed to an “intermittent” basis) and not a numeric 
limit that applies at all times. 
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amendments shows that Congress wanted to prohibit emission controls that would be used only 

when weather conditions were not favorable for pollutant dispersion.  The House committee 

report explains: 

By defining the terms “emission limitation,” “emission standard,” and “standard 
of performance,” the committee has made clear that constant or continuous means 
of reducing emissions must be used to meet these requirements. By the same 
token, intermittent or supplemental controls or other temporary, periodic, or 
limited systems of control would not be permitted as a final means of compliance.  
These definitions apply to all emission limitations under the act, not just to 
limitations or standards under sections 110, 111 or 112 of the act. 

H.R. Rep. No. 95-294 at 92 (1977).  Likewise, the Senate committee report states: 

This bill includes a definition of the phrase “emission limitation” to clarify the 
committee’s view that the only acceptable basic strategy is one based on 
continuous emission control.  Intermittent controls or dispersion techniques are 
unacceptable as a substitute for continuous control of pollutants under this act. . . . 
EPA will be expected to review existing State implementation plans and require 
revision in any that depend upon dispersion techniques rather than continuous 
controls. 

S. Rep. No. 95-127, at 94, 95 (1977).  It would be absurd to determine from this legislative 

history, especially in light of the plain language of section 302(k), that Congress intended to 

require that every SIP include in every “emission limitation” a numeric standard that would be 

operative at all times of operation and that the other statutorily recognized components of a 

section 302(k) “emission limitation” are not relevant. 

Relevant court decisions confirm this view of the “continuous compliance” issue.  The 

Sixth Circuit addressed this issue in dismissing a petition filed by Dow Chemical Company 

seeking review of an EPA SIP disapproval the Agency issued in response to the 1977 

Amendments.  Dow Chem. Co. v. U.S. E.P.A., 635 F.2d 559 (6th Cir. 1980).  In Dow Chemical, 

the court agreed with “EPA’s position . . . that the 1977 Amendments to the Clean Air Act 

adopted by Congress were designed to clarify the 1970 [Act] so as to show that national 

standards must be met by constant control of emissions.”  Id. at 561 (emphasis added).  As the 
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court explained, the concept of an “emission limitation” being required “on a continuous basis” 

is consistent with the requirement under CAA section 123, 42 U.S.C. § 7423, that “the degree of 

emission limitation required for control of any air pollutant . . . shall not be affected in any 

manner by . . . any dispersion technique,” which is defined to include “any intermittent or 

supplemental control of air pollutants varying with atmospheric conditions.”  See id. (quoting 42 

U.S.C. § 7423(a), (b)) (emphasis added).  In Dow Chemical, neither EPA nor the court 

interpreted Congress’s 1977 definition of “emission limitation” as requiring constant application 

of a numeric limitation. 

Two years later in Kennecott Corp. v. E.P.A., the U.S. Court of Appeals for the D.C. 

Circuit also found that, “[i]n the 1977 amendments to the Act, Congress . . . provid[ed] that only 

constant control technology could be relied upon to meet ambient air quality standards.”  

Kennecott Corp. v. E.P.A., 684 F.2d 1007, 1009 (D.C. Cir. 1982) (emphasis added).  At issue in 

that case was the scope of the limited exception under section 119 which allowed certain 

nonferrous smelting facilities to utilize intermittent controls in certain circumstances.  Id.  

However, the court’s analysis of the 1977 Amendments demonstrates that the Congress’ concern 

was over requiring the use of emission control technology that provided for continuous emission 

reduction, not meeting specific numeric criteria on a constant basis. 

The Ninth Circuit’s analysis of the 1977 Amendments in Kamp v. Hernandez, 752 F.2d 

1444 (9th Cir. 1985), is consistent with that of both the Sixth and D.C. Circuits.  In Kamp, the 

U.S. Court of Appeals for the Ninth Circuit found that EPA’s definition of “continuous” in the 

context of “emission limitation” was reasonable: 

Under the Agency’s definition, an implementation plan operates continuously so 
long as some limitation on emissions, although not necessarily the same 
limitation, is always imposed on the SO2 source. Under that definition, the multi-
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point plan operates continuously, since the SO2 source is always subject to the 
specified emission profile. 

We cannot say that EPA’s definition of “continuous” is unreasonable. In the first 
place, the requirement of regulation on a continuous basis does not necessarily 
imply that the source always be subject to precisely the same limitation. Equally 
important, EPA’s definition is supported by the legislative history. Congress’s 
primary purpose behind requiring regulation on a continuous basis was to exclude 
intermittent control techniques from the definition of emission limitations. 

Kamp v. Hernandez, 752 F.2d 1444, 1452–53 (9th Cir. 1985) (emphasis added) (citing the House 

committee report, H.R. Rep. No. 294 (1977)). 

EPA’s new interpretation of a section 302(k) “emission limitation” is inconsistent with 

the common understanding of the 1977 Amendments, including its own.  EPA articulated its 

understanding that multiple components of an emission limitation may apply to satisfy the 

“continuous” requirement of section 302(k) in its own guidance regarding its excess emissions 

policy, which described “continuous compliance” as meaning “without interruption, all 

applicable emission limitations and other control requirements [the mix described in 

110(a)(2)(A)], unless such limitations specifically provide otherwise.”  Memorandum from 

Kathleen M. Bennett, Assistant Adm’r for Air, Noise, & Radiation, EPA, “Policy on Excess 

Emissions During Startup, Shutdown, Maintenance, and Malfunctions” (Sept. 28, 1982). 

In EPA’s 2008 approval of the Alabama opacity rule, which was recently upheld by the 

U.S. Court of Appeals for the Eleventh Circuit, see Ala. Envtl. Council v. EPA, 711 F.3d 1277, 

1294–95 (11th Cir. 2013), EPA fielded comments alleging a section 302(k) violation.  EPA 

responded that continuous compliance pursuant to section 302(k) does not require compliance 

with the same emission limitation at all times: 

Comment 1: Commenters objected to EPA’s approval of Paragraphs (3), (4) and 
(5) of AAC rule 335-3-4-.01, stating that doing so would be approving an 
“automatic exemption” from certain emission limitations that must function on a 
“continuous basis” and would result in a violation of Section 302(k) of the CAA 
and 40 CFR 51.100(z). 
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Response: The revisions to ACC rule 335-3-4-.01 amend the requirements for 
certain units that operate COMS and are, therefore, revisions to the rule itself. A 
source that meets the requirements of the revised standard will be in continuous 
compliance with the standard. The provisions of the CAA and its implementing 
regulations cited by the commenters do not require that all SIP measures require 
compliance with the same numerical emission limitation at all times. See Kamp v. 
Hernandez, 752 F.2d 1444 (9th Cir.), modified, 778 F.2d 527 (9th Cir. 1985). 
EPA believes the rule, as amended, does not violate Section 302(k) of the CAA 
and 40 CFR 51.100(z). 

Approval and Promulgation of Implementation Plans: Alabama: Approval of Revisions to the 

Visible Emissions Rule, 73 Fed. Reg. 60,957, 60,960 (Oct. 15, 2008) (emphasis added).  Thus 

EPA’s own interpretation of what constitutes “continuous compliance” has—until now—advised 

that as long as a source complies with an “emission limitation” as it is written, that source is in 

“continuous compliance” with that emission limitation. 

EPA misconstrues case law to support its changed interpretation that the section 302(k) 

requirement that an “emission limitation” apply on a continuous basis prohibits SSM provisions.  

Id.  EPA relies on Sierra Club v. EPA, 551 F.3d 1019 (D.C. Cir. 2008), a case that dealt with 

technology-based standards for hazardous air pollutants (“HAPs”).  The U.S. Court of Appeals 

for the D.C. Circuit rejected reliance upon a generalized duty alone as sufficient to provide 

continuous compliance with the underlying pollution control requirements of section 112.  Id. at 

1027–28.  However, the court’s decision was based on the combination of sections 112 and 

302(k).  The court found that, taken together with section 302(k), section 112 required a section 

112-compliant standard—i.e., one based on a specific level of stringency—to apply 

continuously, and the general duty clause at issue was not section 112-compliant (section 112(h) 

provides for work practice standards, but only in certain situations, and EPA did not invoke any 
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of them).  Id.2  Moreover, the court in Sierra Club cited Kamp for the proposition that 

Congress’s primary purpose behind requiring regulation on a continuous basis was to exclude 

dispersion-based control technologies from the definition of emission limitations.  Id. at 1027.  

Consistent with Kamp, the court also describes the “continuous compliance” requirement in the 

context of section 112 as the requirement that “some” standard apply continuously as opposed to 

one particular standard applying continuously.  Id. at 1028.  In other words, the D.C. Circuit 

found that section 302(k) required that an “emission limitation” crafted to satisfy the specific air 

quality requirements of section 112 must continuously apply the level of control stringency 

specified in section 112.  The specifics of section 112 drove the outcome, not the definition of 

“emission limitation.”   

Here, the underlying air quality/pollution control requirement for SIPs is to attain the 

NAAQS.  No specific level of stringency comparable to section 112 is required, and, in fact, 

Congress gave States broad discretion in the design of their plans, including the stringency of the 

various emission limitations that comprise each plan.  The principal and supreme mandate, as 

recognized by the U.S. Supreme Court, is that SIPs attain and maintain the NAAQS.  Certainly a 

SIP provision that controls emissions during periods of SSM through various work practices 

does not violate the underlying requirement for SIPs.  The Sierra Club court was focused solely 

on section 112, and held that reliance upon a general duty provision alone would violate the 

underlying section 112 requirement.  Applied properly, the analysis from Sierra Club would 

instruct EPA to examine the underlying air quality/pollution control requirement to determine 

2 In the cooperative-federalism context, the standard of flexibility that Congress gave the 
States with respect to selecting the elements of their SIPs is not necessarily the same standard 
Congress set to govern EPA’s responsibility to establish the NAAQS or section 112 standards. 
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whether SSM provisions violate the section 302(k) definition of emission limitation in the 

context of SIPs.  In this case, the answer is “no.” 

Finally, beyond creating an erroneous interpretation of section 302(k), EPA also 

compounds the error by using that interpretation to strip from section 110(a)(2)(A) the flexibility 

that Congress gave States to develop SIPs that “meet the applicable requirements of this 

chapter.”  EPA’s erroneous interpretation of “emission limitation” does not itself change the 

plain meaning of section 110(a)(2)(A) that SIPs may use “emission limitations and other control 

measures means, or techniques” to fulfill CAA requirements.  42 U.S.C. § 7410(a)(2)(A) 

(emphasis added).  Obviously, an emission limitation is one type of control measure and, under 

section 110(a)(2)(A), States may use a wide variety of control measures to satisfy Congress’s 

CAA requirements for SIPs.3  But EPA has not only misinterpreted the definition of “emission 

limitation” but also ignored the clear fact that SIPs may use both emission limitations (however 

EPA defines the term) and other control measures as the States deem necessary or appropriate to 

meet CAA requirements.  EPA’s statutory interpretation errors are compound and compounding. 

2. Alabama’s SSM Provisions Comply with CAA Sections 
110(a)(2)(A) and 302(k) 

The Alabama SIP’s “emergency provision” excludes, with a number of conditions, 

exceedances of numeric emission limitations caused by “emergencies”: 

3 EPA has recognized that “[t]he fact that Congress used the undefined term ‘measure’ 
different in different provisions of the Act indicates that the term is susceptible to more than one 
interpretation.”  Memorandum from Mary D. Nichols, Assistant Adm’r for Air & Radiation, Part 
D New Source Review (part D NSR) Requirements for Areas Requesting Redesignation to 
Attainment (Oct. 14, 1994).  Although EPA claimed in that document to have the discretion to 
interpret the term “measure” in a reasonable manner in the context of section 175A (in order to 
exempt States seeking redesignation from the need to establish a nonattainment NSR program), 
that same discretion must be afforded to States in the context of section 110(a)(2)(A), which 
clearly designates the States as the authors of their SIPs. 
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(h) Exceptions to violations of emissions limits.  
 
2.  Emergency provision.  

 
(i) An “emergency” means any situation arising from sudden and  

reasonably unforeseeable events beyond the control of the facility, 
including  acts of God, which situation require immediate 
corrective action to restore normal operation, and that causes the 
facility to exceed a technology based emission limitation under the 
permit, due to unavoidable increases in emissions attributable to 
the emergency. An emergency shall not include noncompliance to 
the extent caused by improperly designed equipment, lack of 
preventative maintenance, careless or improper operation, or 
operator error.  
 

(ii) Exceedances of emission limitations during emergencies (as 
defined above) at a facility may be exempted as being violations 
provided that:  

 
(I)  the permittee can identify the cause(s) of the emergency;  
(II)  the permitted facility was at the time being properly 

operated;  
(III)  during the period of the emergency, the permittee took all 

reasonable steps to minimize levels of emissions that 
exceeded the emission standards, or other requirements of 
the permit;  

(IV)  the permittee submitted notice of the emergency to the 
Department within 2 working days of the time when the 
emissions limitations were exceeded due to the emergency; 
and  

(V)  the permittee immediately documented the emergency 
exceedance in an “Emergency Log”, which shall be 
maintained for 5 years in a form suitable for inspection 
upon request by a representative of the Department. 

 
(iii) The Director shall be the sole determiner of whether an emergency 

has occurred.  
 

(iv)  This provision is in addition to any emergency or upset provision 
contained in any applicable requirement. 

 
Ala. Admin. Code r. 335-3-14-.03(1)(h)(2).  The SIP also provides a discretionary exception for 

excess emissions that cannot reasonably be avoided, such as during periods of startup, shutdown, 

and load change: 
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(h) Exceptions to violations of emissions limits.  
 
1.  The Director may, in the Air Permit, exempt on a case by case basis  any 

exceedances of emission limits which cannot reasonably be avoided, such  
as during periods of start-up, shut-down or load change.  

 
Ala. Admin. Code r. 335-3-14-.03(1)(h)(1).   

These provisions do not allow sources to operate without application of appropriate 

“emission limitations” within the meaning of CAA section 302(k).  An “emission limitation” as 

defined by the plain language of section 302(k) is applicable at all times under the Alabama SIP, 

even if the numeric “emission limitation” is not.  Non-numeric “emission limitations,” such as 

obligations to minimize excess emissions, maintain equipment properly, take immediate 

corrective action, and monitor and report the circumstances of every period of excess emissions, 

are applicable, enforceable, and enforced during all periods of operation.  Notably, these 

exclusions only apply if they are written into the source’s Title V Operating Permit, and the 

permit is subject to review and comment by EPA and the public.  The permittee is required to 

take all reasonable actions to minimize the magnitude and duration of emissions during SSM 

periods.  In addition, deviations from permit requirements, including those attributable to upset 

conditions, must be reported to ADEM within forty-eight hours or two working days of such 

deviations.  Any such report must include the probable cause of the deviation(s) and any 

corrective actions or preventive measures that were taken.  Thus, Alabama’s SIP package of 

controls, with the SSM provisions included, undeniably qualifies as a section 302(k) “emission 

limitation” and, taken together, undeniably applies to limit emissions “on a continuous basis.”  

The implication of EPA’s proposed rule that Alabama’s SIP leaves sources uncontrolled during 

periods of SSM is plainly wrong.  EPA might prefer that Alabama apply a numeric emission 
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limitation during all periods of operation, but EPA’s argument that section 302(k) requires that 

outcome ignores the plain English meaning of the words in the statute. 

 Emissions from Alabama Power’s sources are monitored at all times, including during 

periods of SSM, and ADEM receives and reviews that monitoring data regularly.  Further, 

ADEM reviews periodic compliance reports submitted by Alabama Power and acknowledges 

receipt of each report.  When a report indicates that periods of excess emissions have increased, 

ADEM takes action by contacting the source owner/operator, sending a warning letter, or issuing 

a notice of violation (“NOV”).  Sources are not permitted to claim SSM exclusions without 

regulatory oversight and they must demonstrate compliance with all applicable non-numeric 

emission limitations. 

3. SSM provisions are not inconsistent with the enforcement 
provisions—sections 113 (civil enforcement by EPA) and 304 of 
the Act (citizen suit provision) 

One of EPA’s arguments for the proposed rule is that EPA and citizens must be free to 

enforce all “violations” of otherwise applicable numeric standards during SSM events under 

sections 113 and 304.  EPA’s argument fails for two reasons.  First, and quite obviously, the 

periods of emissions in question are completely in compliance with all CAA requirements at this 

time and will become “violations” only if EPA succeeds in changing the rules.  Assuming the 

outcome and legality of EPA’s proposal as the basis of an argument for the proposal itself is the 

kind of circular logic that dominates the proposed rule.  Second, despite EPA’s claim, the facts 

show that SSM provisions do not preclude or hinder enforcement of any CAA requirements. 

First, EPA implies that SIP SSM provisions hinder CAA enforcement in some general 

sense.  Specifically, EPA claims that the both Ala. Admin. Code Rules 335-3-14-.03(1)(h)(1) and 

335-3-14-.03(1)(h)(2) are “unbounded director’s discretion provisions” and that “the exercise of 

this discretion could preclude enforcement by the EPA or the public . . . .”  78 Fed. Reg. at 
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12,502.  However, in some cases, the litigation brought by citizen groups has resulted in 

settlements that included injunctive relief and supplemental environmental projects (“SEPs”) 

worth tens of millions, if not hundreds of millions, of dollars.  In other cases, companies were 

able to show that the alleged violations were actually in compliance with the permit 

requirements.  Such results, where the outcome is case-specific and is not entirely one-sided, are 

to be expected.  EPA’s position in this proposed rulemaking implies that they believe the system 

is only working if citizen groups are successful 100% of the time in litigation, even if the 

litigation is unfounded.  Provided below is a list of recent litigation, including an Alabama case, 

where citizen groups or agencies have attempted to bring enforcement actions addressing opacity 

exceedances.4  The sheer number of cases demonstrates that the existing regulations provide 

ample opportunity for enforcement. 

• Sierra Club v. Tenn. Valley Auth., No. 02-02279, 2004 U.S. Dist. LEXIS 28080 (N.D. Ala. 
Sept. 14, 2004), affirmed in part and reserved in part by and remanded by 430 F.3d 1337 
(N.D. Ala. 2005), summary judgment granted by and judgment entered by 2007 U.S. Dist. 
LEXIS 63749 (N.D. Ala. Aug. 27, 2007), findings of fact and conclusions of law at and 
injunction denied by and dismissed by 592 F. Supp. 2d 1357 (N.D. Ala. 2009) (alleging 
opacity violations from 5 coal-fired units),   

• Sierra Club v. Ga. Power, 365 F. Supp. 2d 1297 (N.D. Ga. 2004), reversed and remanded by 
443 F.3d 1346 (11th Cir. 2006), summary judgment granted for Defendant in No. 02-00151, 
2007 U.S. Dist. LEXIS 100219 (N.D. Ga. Jan. 11, 2007) (alleging violations of 6 min 40% 

4 Note that opacity limits are also the least likely to present the concerns EPA uses to 
justify its SIP call because (1) opacity is a condition, not a criteria pollutant, (2) there is no 
NAAQS for opacity, and (3) most opacity limits were only designed to apply during normal, 
steady-state operation, with compliance determined by EPA’s Method 9 “Visual Observation” 
test.  EPA requires the Method 9 test to be performed during normal operations, not startup or 
shutdown.  Opacity exceedances are now more likely to be identified during SSM events than 
when the standards were developed, even though those standards were never meant to apply 
during those events, due to the prevalence of Continuous Opacity Monitoring Systems 
(“COMS”).  Nevertheless, the vast majority of these cases resulted in settlements that involved 
civil penalties and the installation of additional pollution control equipment (even equipment that 
was not necessarily related to the opacity claims), confirming that the SSM provisions EPA 
would eliminate are by no means a bar to meaningful enforcement. 
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opacity limit at two units with the court ruling in favor of Georgia Power because the 
company showed it used best operational practices and good air pollution control practices 
during SSM periods consistent with affirmative defense requirements under the SSM SIP) 

• Sierra Club v. PSC Colo., 894 F. Supp 1455 (D. Colo. 1996) (alleging violations of 20% 
opacity standard between 1990 and 1995 at Units 1 and 2 of the Hayden Station, and 
resulting in a settlement that included $2 million in civil penalties, $2.25 million for 
supplemental environmental projects, and requiring the installation of lime spray dryers, low 
NOX burners with overfired air, and fabric filters) 

• Sierra Club v. Tri-State Generation & Transmission, PSC of Colo., Salt River Project Agric. 
Improvement & Power Dist., Pacificorp, & Platte River Power Auth., No. 96-02368 (D. 
Colo. March 19, 2001) (alleging exceedances of the 20% opacity standard between 1991 and 
middle of 1996 at Units 1 and 2, resulting in a settlement that included $500,000 in civil 
penalties, $1.5 million in supplemental environmental projects, and requiring the installation 
of baghouses, scrubber upgrades, and low NOX burners with supplemental overfired air) 

• United States v. Exelon Mystic LLC, No. 04-10213 (D. Mass. Jan. 29, 2004) (alleging 
violations of opacity standards between June 1998 and November 2003, resulting in a 
settlement that included a civil penalty of $1,000,000 and a requirement to complete five 
supplemental environmental projects at a cost of nearly $5 million) 

• Grand Canyon Trust v. PSC N.M., No. 02-00552 (D.N.M. Mar. 10, 2005) (alleging 
violations of 20% opacity limit between August 1998 and May 2002 at the San Juan 
Generating Station, resulting in a settlement that included requirements for the installation of 
baghouses, demisters, low NOX combustion controls, scrubber upgrades, and activated 
carbon injection systems, at a cost of well over $300 million) 

• Illinois v. S. Ill. Power Co., Illinois Pollution Control Board, PCB No. 04-201 (Feb. 16, 
2006) (alleging violations of 6-minute 20% opacity standard and the SO2 requirements 
during 2001, failure to submit required emissions summary reports and failure to maintain 
and operate one unit in a manner consistent with good air pollution control practices, 
resulting in a settlement that included a civil penalty of $48,000) 

• Nat’l Parks Conservation Ass’n, Inc. v. Tenn. Valley Auth., 175 F. Supp. 2d 1071 (E.D. Tenn. 
2001), reconsideration denied by No. 00-547, 2002 U.S. Dist. LEXIS 4030 (E.D. Tenn. Jan. 
14, 2002) (alleging that the opacity of emissions from the stacks at two plants exceeds 20% 
on a regular basis), 

• Biodiversity Conservation Alliance, et. al. v. Mountain Cement Co., No. 04-00361 (D. Wyo. 
Nov. 17, 2004) (alleging violations of 20% opacity limit at Kiln #2 since October 1999, 
violations of PM in excess of 29.30 lb/hr at Kiln #2, and violations of 10% opacity limit 
applicable to Clinker Cooler #1 and #2 since October 1999, resulting in a settlement that 
included requirement to install baghouses, landscaping to prevent fugitive dust, and $105,000 
award for Plaintiffs’ attorney fees and costs) 
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• Citizens for Pa.’s Future v. Allegheny Energy Supply Co., No. 05-00186 (W.D. Pa. July 13, 
2006) (alleging violations since January 1999 from Boilers 1, 2, and 3 of visible emission 
standards under the Pennsylvania SIP, resulting in a settlement that included requirement to 
install sulfur trioxide injection systems and repairs to electrostatic precipitators) 

• PennFuture v. FirstEnergy Corp., No. 07-01412 (W.D. Penn. Oct. 15, 2007) (alleging 
violations of  Clean Air Act and Pennsylvania Air Pollution Control Act at Bruce Mansfield 
Plant between 11/22/02 – 3/29/07, resulting in a settlement that included requiring the 
installation of particulate matter continuous emission monitors) 

• Md. Dept. of Env’t v. Constellation Power Source Generation, Inc., No. 02-CV-07122918 
(Md. Cir. Ct. Sept. 28, 2007) (alleging violations of 10% opacity limit, resulting in a 
settlement that included a civil penalty of $100,000, a $100,000 supplemental environmental 
project, along with electrostatic precipitator upgrades, baghouse bag replacement, and 
installation of on-line coal analyzers) 

• Sierra Club & Wyo. Outdoor Council v. PacifiCorp, No. 07-cv-042-J (D. Wyo. Feb. 21, 
2007) (alleging opacity violations at PacifiCorp’s Bridger Plant between 2001 and 2006, 
resulting in a settlement that included $1,000,000 in civil penalties and agreement to pay 
Plaintiffs’ attorneys fees and litigation costs) 

• Conservation Law Found., Inc. and HealthLink, Inc. v. Dominion Energy New England, Inc., 
No 1:10-cv-11069 (D. Mass. Dec. 21, 2011) (alleging violations of opacity standards from 
2005-2010 and violations of opacity monitoring requirements at Salem Harbor Station in 
Salem Massachusetts, resulting in a settlement that included agreement to remove Units 1 
and 2 from service no later than December 31 2011 and to remove Units 3 and 4 from service 
no later than June 2014, along with $275,000 in supplemental environmental projects and 
$100,000 in Plaintiffs’ litigation costs)5 

Moreover, EPA Region 4, which oversees the Alabama SIP and Alabama’s success in 

achieving the statutory purposes of that SIP, has a written enforcement policy that acknowledges 

5 Recent enforcement actions brought by Sierra Club and others have increasingly 
involved very few excess emissions events, suggesting that whereas EPA and/or States may use 
enforcement discretion, citizen groups do not.  For example, on March 12, 2013, Sierra Club 
filed a citizen suit against Detroit Edison and DTE Energy for alleged excess opacity events that 
occurred between January 1, 2007, and June 30, 2012, at several of DTE’s coal-fired units.  Half 
of the units named in the complaint had, on average, fewer than ten six-minute periods of excess 
opacity per year during that time, and four of those had fewer than five individual six-minute 
periods per year on average.  Two units named in the complaint had six or fewer six-minute 
excess opacity events over the entire five and a half year period.  Complaint at  14, Sierra Club v. 
Detroit Edison Co., DTE Energy Co. & DTE Elec. Co., No. 2:13-cv-11103 (E.D. Mich. Mar. 12, 
2013). 
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the likelihood of occasional exceedances of numeric emission limitations and establishes an 

enforcement protocol that allows up to 5% non-compliance with numeric requirements before 

issuing a Notice of Violation.  To ensure that “sources with monitoring requirements are in 

continuous compliance with their emissions standards,” Region 4 created a Continuous Emission 

Monitoring (“CEM”) Enforcement Plan (“CEP”) for state and local “Air Program 

Directors.”  Memorandum from Roger O. Pfaff, Chief of Air Compliance Branch, to all State 

and local Air Program Directors (May 5, 1989) (“Region 4 CEP”) (attached hereto as Exhibit 

1).   The Region 4 CEP was not developed informally or in isolation by Region 4; rather, it is 

“based on guidance documents and comments from Headquarters, Regional and state/local air 

agency staff.”  Region 4 CEP at 1.  The plan’s enforcement strategy begins with a review of 

Excess Emission Reports (“EERs”) submitted by emission sources.  Id. at 2.  Data from these 

reports is then compared with “targeting criteria” provided in a table (“Table 1”) to aid the 

reviewer in “determin[ing] . . . the appropriate follow-up action.”  Id. (emphasis added).  Where 

EER data show that both “out-of-compliance” time and “monitor downtime” were less than 2%, 

the Region 4 CEP expressly recommends an enforcement response of “send[ing] a letter 

acknowledging receipt of EER and encouraging proper O&M of [the] facility and CEM.”  Id. at 

Table 1.  Similarly, where the source is out of compliance between 2% and 5% of the time, and 

monitor downtime is also between 2% and 5%, the plan recommends “warn[ing the source] by 

letter or telephone of [the] unacceptable condition.”  Id.  It is not until a source’s out-of-

compliance time or monitor downtime exceeds 5% that the enforcement plan recommends 

“request[ing] explanations of the condition, and [a] corrective action plan to prevent [the] 

condition from reoccuring.”  Id.  And it is not until out-of-compliance time or monitor downtime 

exceeds 5% for two consecutive quarters that the plan recommends additionally “issu[ing an] 
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NOV” and “requir[ing a] performance (compliance) test for [the] monitored pollutant [and] 

monitor certification (Performance Specification) tests.”  Id.  While the exercise of enforcement 

discretion is certainly different than the precise purposes of the underlying emission limitation, 

Region 4’s enforcement policy shows that EPA’s present finding that SSM provisions may 

undermine the Alabama SIP is not only lacking in factual or evidentiary basis but is also 

inconsistent with existing EPA policy on the same issue. 

Second, EPA implies that SIP SSM provisions hinder CAA enforcement of non-numeric 

control measures such as work practice standards or reporting obligations.  This is simply not 

true, as EPA admits in its discussion of Florida’s SSM provisions: “EPA believes that these 

regulations are directly enforceable by the state, the EPA, or members of the public . . . .” 78 

Fed. Reg. at 12,503.  These other control measures often found in SSM provisions, although non-

numeric, are 100% enforceable in the exact same fashion as numeric control measures.  The 

different nature of various control measures allowed under section 110(a)(2)(A) and within the 

definition of emission limitation may require different types of evidence to prove a violation, but 

each measure is equally enforceable.  The preference of the petitioner for one type of 

enforcement case over another does not render the control measures in question unenforceable or 

a hindrance to CAA enforcement. 

In its Statutory Memorandum, EPA states that the Eleventh Circuit’s decision in the 

opacity lawsuit filed by Sierra Club against Georgia Power’s Plant Wansley6 “illustrates the real-

world concern that arises when a state’s existing SIP provision is inconsistent with CAA 

6 Sierra Club v. Ga. Power Co., 443 F.3d 1346 (11th Cir. 2006). 
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requirements.”7  According to EPA, the Georgia SSM provision “negated” the ability of EPA or 

citizens to “enforce the correct requirements of the CAA in the event of excess emissions.”  That 

is simply not the case. 

As the Eleventh Circuit explained, “[t]he SSM Rule . . . simply provides a potential 

defense to alleged violations where the emissions exceedances at issue occur during SSM.  

Sierra Club v. Ga. Power Co., 443 F.3d at 1353.  It does not dictate the outcome.  In fact, the 

court ruled in favor of Georgia Power in the Plant Wansley opacity case, not because the State 

SSM provision “negated” some fundamental enforcement right, but rather because Georgia 

Power demonstrated through extensive data and expert testimony that its emissions fully 

complied with the applicable State regulatory requirements that apply to startup, shutdown and 

malfunction events.  Specifically, Georgia Power demonstrated that Plant Wansley (1) used best 

operational practices to minimize emissions, (2) operated all pollution control equipment 

consistent with good air pollution control practices, and (3) minimized the duration of all excess 

emissions events.  Georgia Power also demonstrated that none of the events were due “entirely 

or in part” to poor maintenance, poor operation, or any other failure which could have reasonably 

been prevented.  The Sierra Club, on the other hand, presented no evidence or expert testimony 

whatsoever, relying instead on a purely legal argument that Georgia’s SSM provision did not 

apply in citizen suits or was simply illegal and not valid in an enforcement action.  Sierra Club 

7 Statutory, Regulatory, and Policy Context for this Rulemaking, Memorandum to Docket 
for rulemaking, “State Implementation Plans: Response to Petition for Rulemaking; Findings of 
Substantial Inadequacy; and SIP Calls to Amend Provisions Applying to Excess Emissions 
During Periods of Startup, Shutdown, and Malfunction” (EPA-HQ-OAR-2012-0322) at 18 (Feb. 
4, 2013) (“EPA Statutory Memorandum”). 
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lost its enforcement action on summary judgment due to a lack of evidence, not because the 

Georgia SSM provisions precluded the action.8 

In May 2005, Sierra Club also filed a petition with EPA seeking revision of the Georgia 

SSM rule alleging that it provided an automatic exclusion for SSM-related emissions and acted 

as a bar to citizen enforcement (attached as Exhibit 2).  In contrast to the present rulemaking, 

EPA denied that petition because the Eleventh Circuit had found that the Georgia SSM rule 

simply provided an affirmative defense, not an automatic exemption or a bar to citizen or EPA 

enforcement.9  EPA’s characterization of this litigation and the related petition in the proposed 

rule and accompanying memo is thus inconsistent with not only the facts of the Georgia Power 

case, but also EPA’s own previous position. 

4. EPA’s history of approving SSM provisions in SIPs and 
promulgating SSM provisions in federal standards contradicts 
its legal interpretation in the proposed rule 

Although EPA often characterizes its new SSM policy as “consistent” and “long-

standing,”10 its actions over nearly four decades reveal otherwise.  EPA claims that its initial 

approval of many SSM provisions in the 1970s was “inadvertent” or the product of a lack of 

resources and experience, but the evidence directly contradicts EPA’s claim.  In Alabama, for 

example, the SSM provision in Alabama’s SIP, Ala. Admin. Code r. 335-3-14-.03(1)(h)(1), was 

8 Sierra Club v. Ga. Power Co., No. 02-151, 2007 U.S. Dist. LEXIS 100219 (N.D. Ga. 
Jan. 11, 2007). 

9 See Letter from Stephen L. Johnson, EPA Adm’r, to Richard M. Watson, Ga. Ch. of the 
Sierra Club, Resp. to Pet. for Rulemaking on Startup, Shutdown, Malfunction Excess Emissions 
Rule in Georgia (July 18, 2007) (attached as Exhibit 3). 

 10 See EPA Statutory Memorandum at 5 (“The EPA’s longstanding approach to excess 
emissions in the PSD program is reflected in a 1993 document . . . .”), 14 (“EPA guidance has 
consistently stated that excess emissions during periods of startup, shutdown, and malfunction 
constitute violations of the applicable SIP emission limitations.”) 
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approved in 1972 as part of Alabama’s original SIP.  See 37 Fed. Reg. 10,842, 10,847-48 (May 

31, 1972).  Alabama’s SIP was modeled after the State of Colorado’s SIP, which EPA gave to 

the Alabama Department of Environmental Management (“ADEM”) to use as a model for 

drafting Alabama’s SIP.  EPA approved the provision as currently written, as well as the addition 

of the emergency provision, in 1993.11  58 Fed. Reg. 45,439 (Aug. 30, 1993). 

The State of Georgia also provides an excellent example of how EPA and State 

permitting agencies specifically discussed the SSM provisions at length before EPA decided to 

approve them.  On January 17, 1979, Georgia submitted its excess emissions rule to EPA for 

approval as part of its SIP submission.12  In response, EPA sent a draft proposal to disapprove 

the rule to the State.13  In response to this draft proposal, the Georgia Environmental Protection 

Division (EPD) asked the Georgia Attorney General’s office to draft a written statement on the 

excess emissions provision.  Id.  The Attorney General submitted a statement to EPD on July 13, 

11 In approving a director’s discretion provision in Alabama’s SIP that year, Ala. Admin. Code r. 
335-3-4-.01(d), EPA stated as follows: 

Originally, EPA did not officially approve or disapprove the revision due to the 
inclusion of a “Director’s Discretion” clause in the regulation. On September 10, 
1992, the Alabama Department of Environmental Management submitted a letter 
clarifying the role of “Director’s Discretion.” This clarification specified the 
method which would be used to approve an alternative and stated that any 
alternative would be subject to EPA review through the Title V permit process.  
Therefore, EPA is today approving the [visible emission] regulation . . . . The 
Agency has determined that the aforementioned changes are consistent with 
Agency policies.  Therefore, EPA is today approving this amendment to the 
Alabama SIP. 

58 Fed. Reg. 25,566 (Apr. 27, 1993).  Several months later, EPA approved the emergency 
provision at issue in the proposed rule, which includes a director’s discretion clause.  58 Fed. 
Reg. 45,439 (Aug. 30, 1993). 

12 See http://www.epa.gov/region4/air/sips/ga/391-3-1.02.pdf at 4. 
13 See Letter from J. Leonard Ledbetter, Division Director, to Robert S. Bomar, Senior 

Assistant Attorney General (July 3, 1979) (on file with the Georgia Archives). 
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1979,14 and EPD submitted that statement to EPA on July 20, 1979.15  That statement expressly 

confirmed that SSM emission would only be considered a “violation” if the source fails to 

comply with the requirements of Georgia’s SSM provision.16  EPA subsequently published a 

proposed approval of Georgia’s SSM rule a few months later,17 and EPA’s final approval of the 

rule—including the originally submitted SSM provision—was published on January 3, 1980.18  

Given this evidence, EPA cannot possibly claim that its approval of the Georgia SSM provision 

was accidental.   

Furthermore, EPA’s characterization of its previous approval of SSM provisions in SIPs 

as merely “accidental” or an “oversight” that is now just a matter of correction19 is also 

disingenuous because it ignores the reality that the States were at the same time proposing the 

numerical component of each affected emission limitation with the understanding that EPA was 

approving the subject emission limitation package, with the SSM exclusion in it.  Had EPA told 

States then that SSM provisions are illegal, States would have submitted emission limitation 

packages with very different numerical components—namely, numeric limits that could 

accommodate the relatively higher emissions that are unavoidable during SSM periods.  After 

14 See Letter from Sarah Evans Lockwood, Staff Assistant Attorney General, to J. 
Leonard Ledbetter, Division Director (July 13, 1979) (on file with the Georgia Archives). 

15 See Letter from J. Leonard Ledbetter, Division Director, to John C. White, Regional 
Administrator (July 20, 1979) (on file with the Georgia Archives). 

16 Those requirements were identified as follows in the letter: “(I) the best operational 
practices to minimize emissions are adhered to, and (II) all associated air pollution control 
equipment is operated in a manner consisted [sic] with good air pollution control practice for 
minimizing emissions, and (III) the duration of excess emission in [sic] minimized.” 

17 44 Fed. Reg. 47,557 (Aug. 14, 1979). 
18 45 Fed. Reg. 780 (Jan. 3, 1980). 
19 Alabama Power notes that, contrary to EPA’s suggestion, see 78 Fed. Reg. at 12,483 

n.72, EPA could not properly have addressed the subject of the proposed rule by way of the SIP 
“error correction” provision, section 110(k)(6). 
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approving those packages, EPA cannot now come back and unilaterally delete a key component 

and ignore the effect of deleting that component on the States’ original emission limitation 

packages. 

The fact that EPA’s SIP call also applies to SSM provisions that EPA approved much 

more recently also confirms that EPA’s approval of SIP SSM provisions was not a mistake and 

that EPA’s attempt to characterize its new SSM policy as “long-standing” is false.  For example, 

New Mexico is one of the thirty-six States subject to EPA’s SIP call, even though EPA approved 

the State’s SSM provision in September 2009.20  Although EPA’s 2009 approval expressly stated 

that “the revisions to 20.2.7 NMAC are consistent with the Clean Air Act (the Act),” EPA has 

now—less than four years later—changed its mind, claiming that New Mexico’s excess 

emissions provision renders the New Mexico SIP “substantially inadequate.” 

Numerous statements made in EPA’s preamble to its 1997 credible evidence rule also 

confirm that EPA has in the past recognized the need for exceptions from numeric standards 

designed for normal, steady-state operation during SSM events.  In fact, an entire section of that 

preamble is titled “Emission Limits Require Continuous Compliance (Consistent With Any 

Averaging Times) Except During Periods Where Compliance Is Specifically Excused.”21  In the 

preamble, EPA cites to the same section 302(k) that it relies on to justify its proposed SIP call.  

However, immediately after noting that the definition of “emission limitations” in that section 

requires compliance on a “continuous basis,” EPA cites to the exceptions in its NSPS for SSM 

events, characterizing them as follows: 

In addition to requirements for continuous compliance, NSPS regulations also 
typically contain specifically excused periods of noncompliance. These periods 

20 74 Fed. Reg. 46,909 (Sept. 14, 2009). 
21 62 Fed. Reg. 8314, 8323 (Feb. 24, 1997). 
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confirm that compliance is required at other times. They also confirm the basic 
reasonableness of this compliance scheme—that is, sources must generally 
comply continuously with their numerical emission limits, but not during periods 
of specifically excused noncompliance, and only in accordance with any specified 
averaging periods. For example, for many standards, compliance is not required 
during periods of startup, shutdown or malfunction. This exception is contained in 
the NSPS general provisions and in individual standards.22 

EPA even provides a discussion of case law supporting its own SSM provisions, stating that “[i]n 

various judicial decisions, courts have approved the basic NSPS regulatory scheme of continuous 

compliance accompanied by limited, specified exceptions for noncompliance.  The following is 

EPA’s own string of case citations supporting the need for exceptions to “continuous” emission 

limitations: 

See, e.g., Portland Cement [Ass’n v. Ruckelshaus, 486 F.2d 375, 399 (D.C. Cir. 
1973), cert. denied, 417 U.S. 921 (1974)] (court noted EPA’s then-proposed 
“startup, shutdown and malfunction” compliance exclusion regulation with 
approval, suggested that it was a “limited safety valve” and stated that it imparts a 
construction of “reasonableness” to the standards as a whole and adopts a more 
flexible system of regulation that can be had by a system devoid of “give”[ ); ] 
Essex Chemical Corp. v. Ruckelshaus, 486 F.2d. 427, 433 (D.C. Cir. 1973), cert. 
denied, 416 U.S. 969 (1974) (in a challenge to sulfuric acid plant and coal-fired 
steam generator NSPS standards, the court again noted with approval the 
proposed start-up, shutdown and malfunction exception and remanded the rule 
stating that “such variant provisions appear necessary to preserve the 
reasonableness of the standards as a whole and that the record does not support 
the “never to be exceeded’’ standard currently in force”) [ ]; and Bunker Hill Co. 
v. EPA, 572 F.2d 1286, 1301–02 (9th Cir. 1977) (in challenge to SIP sulfur 
dioxide standard, court observed that EPA regulations required that the standard 
be met “all of the time,” and thus EPA must typically promulgate upset provisions 
to excuse noncompliance beyond the source’s control). 

Id. at 8323–24. 

As EPA itself admitted in the credible evidence rule, EPA’s own SSM provisions are 

perhaps the best evidence of the need for exclusions for SSM events, and they directly contradict 

the justifications EPA sets forth in attempting to support its proposed SIP call.  EPA has a long 

22 Id. 
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history of excluding non-normal operational periods such as startup and shutdown, which 

confirms that “emission limitations” need not require a numeric emission limitation at all times, 

as suggested in EPA’s SIP call proposal, and that such provisions do not interfere with 

appropriate enforcement of the CAA. 

For instance, the general provisions in Subpart A of EPA’s NSPS program states the 

following: 

Operations during periods of [SSM] shall not constitute representative conditions 
for the purpose of a performance test nor shall emissions in excess of the level of 
the applicable emission limit during periods of [SSM] be considered a violation 
of the applicable emission limit unless otherwise specified in the applicable 
standard. 

40 C.F.R. § 60.8 (emphasis added).  EPA has relied on the policy behind that provision to adopt 

SSM provisions in numerous individual NSPS that apply to specific source categories as well, 

some of which EPA promulgated as recently as last year.  See, e.g., 77 Fed. Reg. 9304, 9450 

(Feb. 16, 2012) (promulgating revisions to NSPS Subpart Da at 40 C.F.R. § 60.42(e)(2) 

imposing particulate matter standards that apply “except during periods of startup and 

shutdown.”).  A review of all of EPA’s NSPS indicates that, where appropriate, EPA has been 

fully willing to create (and justified in creating) appropriate exclusions from numeric standards 

for emissions during SSM events to ensure its standards are achievable on a continuous basis.23 

 23 Where EPA has determined that no SSM provision is needed, generally because startup 
is considered normal operation during which performance tests can be completed, EPA has 
specifically recognized that fact in its regulations.  See, e.g., Subpart QQ, 40 C.F.R. § 
60.433(a)(8) (“Printing press startups and shutdowns are not included in the exemption 
provisions under § 60.8(c). Frequent periods of press startups and shutdowns are normal 
operations and constitute representative conditions for the purpose of a performance test.”); 
Subpart VVV, 40 C.F.R. § 60.743 (Emissions during startups and shutdowns are to be included 
when determining [emission reductions] because startups and shutdowns are part of normal 
operation for this source category).  However, EPA has never before indicated that startup of 
electric utility generating units should be considered “normal operations.”  That portion of EPA’s 
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• Subpart D (Standards of Performance for Fossil-Fuel-Fired Steam Generators, 40 
C.F.R. § 60.45(b)(6)(iii)); 

• Subpart Da (Standards of Performance for Electric Utility Steam Generating 
Units, 40 C.F.R. § 60.42Da(e)); 

• Subpart Db (Standards of Performance for Industrial-Commercial-Institutional 
Steam Generating Units, 40 C.F.R. § 60.43b(g));  

• Subpart Dc (Standards of Performance for Small Industrial-Commercial-
Institutional Steam Generating Units, 40 C.F.R. § 60.43c(d)); 

• Subpart Ea & Eb (Standards of Performance for Municipal Waste Combustors, 40 
C.F.R. §§ 60.58a(a), 60.58b(a)); 

• Subpart Ec (Standards of Performance for Hospital/Medical/Infectious Waste 
Incinerators for Which Construction is Commenced After June 20, 1996, 40 
C.F.R. § 60.56c(d)(2)); 

• Subpart BB (Standards of Performance for Kraft Pulp Mills, 40 C.F.R. § 
60.284(e)(1)); 

• Subpart DDD (Standards of Performance for Volatile Organic Compound (VOC) 
Emissions from the Polymer Manufacturing Industry, 40 C.F.R. 60.562-1(b) & 
(c)); 

• Subpart QQQ (Standards of Performance for VOC Emissions From Petroleum 
Refinery Wastewater Systems, 40 C.F.R. § 60.692-1); 

• Subpart WWW (Standards of Performance for Municipal Solid Waste Landfills, 
40 C.F.R. § 60.755(e)); and 

• Subpart KKKK (Standards of Performance for Stationary Combustion Turbines 
(proposed), 40 C.F.R. § 60.4320(e)). 

Just as EPA has the authority to provide for such exclusions, States have the authority to provide 

for exclusions from the standards they are authorized to develop for SIP planning purposes.  EPA 

justifies the legality of the SSM provisions EPA includes in its own NSPS with a glib reference 

to the fact that the NSPS are technology-driven standards.  EPA has not relied on some nuance in 

proposal is unreasonable for the many reasons discussed below in Section II.D of these 
comments. 
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EPA’s legal interpretation of section 302(k) to explain how SSM provisions in the NSPS are 

“consistent with the CAA” while SSM provisions in SIPs are “inconsistent” with the same CAA 

provision.  Therefore, EPA’s position that the section 302(k) definition of “emission limitation” 

prohibits SSM provisions in SIPs must be based upon the fact that SIPs are NAAQS-driven 

standards, and the NAAQS must be protected.  But if the basis for EPA’s differing application of 

section 302(k) is the underlying purpose of the standards in question, then “calling” all thirty-six 

SIPs without any consideration of whether the SSM provisions in question affect the NAAQS or 

whether the SIPs in question are attaining the NAAQS renders EPA’s proposed rule arbitrary and 

capricious.  EPA has no way of knowing whether its justification for reading section 302(k) as it 

does where SIPs are concerned is to any extent justified.  EPA justifies and employs SSM 

provisions in the design and implementation of its own technology-based NSPS and should do so 

here as well.  Without considering air quality evidence, EPA cannot ban SSM provisions from 

SIP-based “emission limitations.” 

EPA also excluded emissions during SSM events from most of its National Emissions 

Standards for Hazardous Air Pollutants (“NESHAPs”) promulgated under section 112 of the 

CAA, which establish Maximum Achievable Control Technology (“MACT”) standards for 

specific industries.  As previously discussed, that practice was challenged by Sierra Club in the 

U.S. Court of Appeals for the D.C. Circuit.  In that case, EPA argued that the SSM exclusions it 

had adopted were appropriate because sources remained subject to the “general duty” to 

minimize emissions during SSM events.  Relevant excerpts from the court’s decision addressing 

these arguments are quoted below: 

In 1994, EPA adopted the SSM exemption for section 112. . . . Each source was 
thus exempted from the numerical limits set for emission control pursuant to 
section 112 and only the general duty would apply. However, in order to avoid a 
blanket exemption, EPA required each source to develop and implement an SSM 
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plan. ‘The purpose of the plan [was] for the source to demonstrate how it will do 
its reasonable best to maintain compliance with the standards, even during 
[SSMs].’ . . . In 2006, EPA retracted the requirement that sources implement their 
SSM plans during SSM periods.  According to EPA, ‘[t]his is consistent with the 
concept that the plan specifics are not applicable requirements [under Title V] and 
thus cannot be required to be followed. Nonetheless, the general duty to minimize 
emissions remains intact and is the applicable requirement.’ . . . EPA suggests 
that the general duty is ‘part of the operation and maintenance requirements with 
which all sources subject to a section 112(d) standard must comply,’ Respt.’s Br. 
at 33, pointing to section 302(k)’s statement that an ‘emission standard’ includes 
‘any requirement relating to the operation or maintenance of a source to assure 
continuous emission reduction,’ 42 U.S.C. § 7602(k). 

Sierra Club v. EPA, 551 F.3d 1019 (D.C. Cir. 2008) (emphases added).  EPA’s specific citation 

to section 302(k) to claim that the “general duty” to minimize emissions was sufficient to render 

the limitations “continuous” confirms that the interpretation of that provision EPA uses to 

support its proposed SIP call is of recent origin. 

The D.C. Circuit’s decision held that EPA can no longer rely on only the “general duty” 

to minimize emissions in developing MACT standards, but only because the MACT standard of 

control is highly prescriptive (i.e., it must represent the level of control achieved by the top 

twelve percent of existing sources or, for new sources, the level of control achieved by the best 

controlled similar source).  Id.  As such, the court’s decision is extremely limited—it only 

prohibits SSM exclusions from emission limitations that must represent a specified level of 

control, and then only if EPA fails to show how the level of stringency required by the CAA is 

maintained in spite of the SSM exclusion.  So long as an SSM provision maintains the level of 

stringency required by the Act, EPA can still include SSM exclusions in its MACT standards.  

But more importantly, the court’s analysis does not apply at all to emission limitations where the 

State has the authority to determine the design and stringency of the emission limit. 

The limited scope of the D.C. Circuit’s opinion is reflected in EPA’s own actions since 

the 2008 decision.  EPA issued a guidance letter in 2009 indicating that, while thirty-five MACT 
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standards incorporated the vacated general SSM provision by reference, over seventy MACT 

standards have their own, source-specific SSM provision that EPA claimed would remain 

unaffected by the D.C. Circuit’s vacatur of the general MACT SSM provision in Subpart A.  See 

EPA Letter from Adam M. Kushner, Director, Office of Civil Enforcement re: Vacatur of 

Startup, Shutdown, and Malfunction (SSM) Exemption (40 C.F.R. §§ 63.6(f)(1) and 63.6(h)(1)) 

(July 22, 2009).  EPA also expressed an intent to revise those MACT standards that had been 

affected by the courts decision, presumably to develop a new, source-specific SSM provision for 

those standards as well, stating that “EPA intends to give highest priority to reviewing and 

revising those section 112(d) source category standards that may be difficult for sources to meet 

during an SSM period given the technological limitations of the process involved.”  Id. 

In addition, despite the decision in Sierra Club, EPA has continued to include alternative 

standards for startup and shutdown events in its MACT standards, further confirming that all 

numeric emission limitations—even MACT standards—need not be “continuous,” at least not in 

the manner suggested by EPA’s proposed SIP call.  EPA’s recently adopted Mercury and Air 

Toxics Standards (“MATS”), for example, includes an exception for startup and shutdown due to 

the lack of data upon which to develop a numeric emission limitation.  77 Fed. Reg. 9304, 9466 

(Feb. 16, 2012); 40 C.F.R. § 63.10000(a).  The MATS rule represents another instance in which 

the Agency indicated an understanding that continuous compliance does not require continuous 

application of a particular numerical emission limit.  In the MATS rule, EPA determined that 

bifurcating operations into different periods and applying the most appropriate emissions limits 

to each period, whether these be numerical or work practice standards, is consistent with CAA 

section 112.  This result is consistent with recent case law, in which courts determined that the 

Act did not require that numerical limits be applied at all times. 
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During startup and shutdown, sources subject to MATS must comply with “work practice 

standards” that only require engaging controls when feasible during startup, specifically allowing 

sources to bring certain control devices online as appropriate operating conditions are reached 

(e.g., selective catalytic reduction and dry scrubber/dry sorbent injection systems).  Id.  Units 

must also continue to measure emissions during SSM, but those measurements are not included 

in compliance demonstrations due to reliability and accuracy concerns.  EPA’s recently 

reconsidered Industrial Boiler MACT, published in the Federal Register only a few months ago, 

contains similar provisions.  78 Fed. Reg. 7138, 7163 (Jan. 31, 2013); 40 C.F.R. § 63.7500(f) 

(“These standards apply at all times the affected unit is operating, except during periods of 

startup and shutdown during which time you must comply only with Table 3 to this subpart.”). 

Importantly, the MATS startup and shutdown (“SS”) work practice standards were 

designed to address the fact that the numerical limits that apply during normal operations cannot 

be achieved during SS periods because of the limits of electric generating unit control 

technologies, which do not provide optimum emissions control until certain operating conditions 

are met.  The MATS SS work practice standards were also designed to address the fact that EPA 

did not have sufficient information about emissions during SS periods to promulgate numerical 

emissions limits because of the limits of measurement technologies and the lack of data available 

regarding emission rates during SS.  Therefore, EPA’s implication that all SSM provisions that 

allow exclusions from numeric limits are inconsistent with the section 302(k) definition of 

“emission limitation” is wrong. 

EPA ignores this obvious contradiction in its proposal by recommending that States 

replace their existing SSM provisions with the malfunction provisions that EPA authored in 

developing the MATS rule.  78 Fed. Reg. at 12,479.  However, EPA’s recommendation fails to 
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address the MATS provision for startup and shutdown in 40 C.F.R. 63.10000, which directly 

conflicts with EPA’s policy that all startup and shutdown events must be treated as “normal 

operations” and subject to “otherwise applicable” emission limitations.  See 78 Fed. Reg. at 

12,477.  EPA does not explain why the States’ startup and shutdown provisions violate the 

requirement for all emission limitations to be “continuous,” while EPA’s provisions do not.  If 

EPA has the authority to exclude startup and shutdown events from numeric emission 

limitations, so long as reasonable requirements continue to apply during those events, States 

should have similar authority with respect to the emission limitations they are authorized to 

implement. 

EPA has also recognized the need to address SSM events in developing appropriate Best 

Available Control Technology (“BACT”) emission limitations under the Prevention of 

Significant Deterioration (“PSD”) program.  For example, in a PSD permit EPA recently issued 

for the Desert Rock facility, EPA adopted the following permit condition to allow the facility to 

exceed its BACT limits during SSM events: 

Emissions from the PC boilers during startup and shutdown events shall not be 
subject to the emission limits in this permit which are specified in units of 
lb/MMBtu but shall be subject to all other limits and shall be included in the 
calculations of emission rates for demonstrating compliance with those limits. 

Desert Rock Energy Co. Permit No. AZP 04-01, Condition IX.N.3. (July 31, 2008), Docket ID 

No. EPA-R09-OAR-2007-1110-0122.  The fact that EPA recognized that some of the numeric 

standards do not apply during all periods directly contradicts the legal theory EPA has asserted to 

support its proposed SIP call. 

All of these many examples of EPA-adopted SSM provisions directly contradict the 

arguments that EPA sets forth as justifications for its SIP call.  None of EPA’s many SSM 

provisions would be allowed under the interpretation of section 302(k) that EPA seems to 
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espouse in the proposed SIP call—i.e., that all numeric emission limitations must be applicable 

at all times, even during SSM events.  Likewise, EPA’s own SSM provisions could not stand if 

all exceedances of numeric standards during SSM events must be treated as “violations” to allow 

for meaningful “enforcement.”  These examples demonstrate that for decades, EPA has 

consistently interpreted the CAA to allow for different components of “emission limitations” to 

apply to SSM-related emissions, including general duty provisions and operational limitations of 

the type required in the SIP provisions subject to this SIP call. 

5. Alabama has the authority to determine the mix of 
requirements necessary to ensure compliance and enforcement 
of the NAAQS 

Congress chose a “cooperative federalism” regime to implement the CAA, dividing 

authority between the federal government and the States.  Michigan v. EPA, 268 F.3d 1075, 1083 

(D.C. Cir. 2001); see also Sierra Club v. EPA, 315 F.3d 1295, 1300 (11th Cir. 2002); Fla. Power 

& Light Co. v. Costle, 650 F.2d 579, 581 (5th Cir. 1981) (“Congress chose a balanced scheme of 

state-federal interaction to implement the goals of the [Clean Air] Act.”). 

Consistent with this structure, EPA’s job is to promulgate NAAQS for certain pollutants 

and to ensure that the minimum requirements for air pollution control programs are established.  

BCCA Appeal Grp. v. EPA, 355 F.3d 817, 822 (5th Cir. 2003).  The CAA, however, gives States 

“the primary responsibility” for determining how to achieve those standards and meet those 

requirements within their own borders.  EME Homer City Generation v. EPA, 696 F.3d 7, 11–12 

(D.C. Cir. 2012); “The Act thus leaves it to the individual States to determine, in the first 

instance, the particular restrictions that will be imposed on particular emitters within their 

borders.”  Id. at 13.  “That statutory division of authority is strict.”  Id. at 29.  States achieve the 

NAAQS set by EPA through the development, administration, and enforcement of State 

Implementation Plans or “SIPs.”  Sierra Club, 315 F.3d at 1296; Fla. Power & Light Co., 650 
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F.2d at 586–87.  In general, a State’s SIP must, “among other things . . . ’include enforceable 

emission limitations and other control measures, means, or techniques . . . as may be necessary 

or appropriate’ to meet” the applicable NAAQS; “‘appropriate devices, methods, systems, and 

procedures’ to ‘monitor, compile, and analyze data on ambient air quality;’” and an enforcement 

program.  See BCCA Appeal Group, 355 F.3d at 822 (summarizing 42 U.S.C. § 7410(a)(2)).  

But, “so long as the ultimate effect of a State’s choice of emission limitations is compliance with 

the national standards for ambient air, the State is at liberty to adopt whatever mix of emission 

limitations it deems best suited to its particular situation.”  Train, 421 U.S. at 79 (emphasis 

added).  EPA’s role in reviewing SIPs is limited by statute.  See North Carolina v. EPA, 531 

F.3d 896, 922 (D.C. Cir. 2008) (quoting Michigan, 268 F.3d at 1081) (EPA is “‘a creature of 

statute,’ and has ‘only those authorities conferred upon it by Congress.’”).  “The great flexibility 

accorded the states under the Clean Air Act is . . . illustrated by the sharply contrasting, narrow 

role to be played by EPA.”  Fla. Power & Light Co., 650 F.2d at 587.  Accordingly, EPA’s 

review of SIP revisions is cabined by section 110 of the CAA.  The D.C. Circuit Court of 

Appeals “has described the Train–Virginia line of cases as erecting a statutory ‘federalism bar’ 

under Section 110 of the Act,” which “prohibits EPA from using the SIP process to force States 

to adopt specific control measures.”  EME Homer, 696 F.3d at 29 (citing Appalachian Power Co. 

v. EPA, 249 F.3d 1032, 1046 (D.C. Cir. 2001); Train, 421 U.S. 60, 95 S.Ct. 1470. 

The Alabama SSM provisions that EPA now seeks to recall are a good example of how Congress 

expected this “cooperative federalism” to work.  Under the federal–state partnership that 

Congress established for enforcement of the CAA (discussed in detail in Section III below), 

Alabama, through ADEM and its oversight body, the Alabama Environmental Management 

Commission (“AEMC”), “is the primary regulator of the state industries’ visible 
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emissions.”  Ala. Envtl. Council v. EPA, 711 F.3d 1277, 1281–82 (11th Cir. 2013).  ADEM 

develops SIP regulations, which are approved, disapproved, or modified by AEMC.  Ala. Code 

§ 22-22A-8.  Alabama’s SIP is codified at 40 C.F.R. § 52.69, which incorporates by reference 

certain provisions of ADEM’s air regulations. 

 Pursuant to its authority and responsibility under State law and the CAA, the State of 

Alabama determined that the mix of controls on sources of air pollution in Alabama that would 

best achieve the State’s obligation to attain the NAAQS is a mix that includes strict numeric 

emission limitations during periods of normal operation and detailed non-numeric emission 

limitations during periods of SSM.  Under the CAA, that choice is clearly the State’s 

responsibility and is within its authority.  Where power plants are concerned, the State expressly 

chose not to apply numeric emission limitations during periods of startup, shutdown, and load 

change, especially not the same strict numeric emission limitations that apply during periods of 

normal operations when both the boilers and the associated pollution control equipment are 

expected to be operating at optimal conditions of efficiency and control.  It is wrong to imply, as 

EPA’s proposed rule implies, that the State’s choice either leaves sources uncontrolled during 

periods of SSM or reflects some lack of strictness in the State’s protection of its people or its 

environmental resources. 

EPA has now developed a new interpretation of the Act under which it claims those SSM 

provisions are suddenly illegal.  EPA’s attempts to characterize its change in policy as merely a 

“clarification” are unconvincing and inconsistent with other statements in which EPA candidly 

admits that its proposal represents a change in policy.24  However, regardless of the vintage of 

24 Compare 78 Fed. Reg. at 12,477 (claiming that “[t]he phrase ‘need not be treated as 
violations’ may have been misunderstood” when that phrase could have meant little else at the 
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EPA’s current SSM policy, EPA policy cannot change the foundational authority Congress 

granted to States.  Even if EPA finalizes its SIP call as proposed, States will retain the same 

discretion in making any revisions to their SSM provisions as they employed in developing those 

provisions in the first instance. 

B. The SSM Provisions Do Not Threaten the NAAQS 

EPA’s second “justification” for the SIP call is the potential for SSM provisions to 

undermine attainment of the NAAQS and/or building blocks of the NAAQS.  EPA’s concern, 

however, is unsupported and unwarranted.  EPA provides no evidence whatsoever that the SSM 

provisions interfere with NAAQS compliance.  Instead, its “analysis” is based on speculation.  In 

fact, the SIPs taken as a whole—including the SSM provisions—are sufficient to attain and 

maintain the NAAQS, as demonstrated by the States’ attainment and maintenance plans and 

further protected by the contingency provisions contained within those plans.  EPA’s approval of 

those plans and redesignation of areas from nonattainment to attainment contradict the Agency’s 

allegations here that SSM provisions could threaten the NAAQS.  Even for areas that may not be 

covered by attainment or maintenance plans, the significant emission reductions achieved over 

the years and resulting ambient air quality trends confirm that the NAAQS are protected. 

1. EPA fails to provide any evidence that Alabama’s SSM 
emissions undermine the NAAQS or “building blocks” of the 
NAAQS  

EPA’s proposal fails to provide any technical analysis to support its proposed SIP call.  

EPA simply alleges that SSM-related emissions could theoretically undermine attainment or 

time) with 78 Fed. Reg. at 12,482–83 (“EPA is proposing to add to and clarify its prior 
statements in the 1999 SSM Guidance and to make the specific changes to that guidance as 
discussed in this action. Thus, the final notice for this action will constitute the EPA’s SSM 
Policy on a going-forward basis.”) (emphases added). 
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maintenance of the NAAQS or the “building blocks” designed to help protect the NAAQS, but 

EPA provides absolutely no facts to support its claims.  They are entirely speculative.  EPA fails 

to evaluate any of the “continuous” emission limitations that it claims to be “otherwise 

applicable” during SSM events.  EPA also fails to refer to a single specific NAAQS or any single 

specific area that is failing to attain the NAAQS, revealing that its concerns over NAAQS 

compliance are merely theoretical.  EPA also fails to identify or discuss any specific State’s 

emission inventories or modeling analyses—the “building blocks” that EPA claims SSM 

provisions will undermine.  EPA claims that the “building blocks” all assume “continuous” 

compliance of all emission limitations without taking into account SSM emissions, but EPA has 

not evaluated a single one of those “blocks” to support its claims. 

To address the obvious lack of factual evidence in its proposal, EPA cites US Magnesium 

v. EPA, 690 F.3d 1157 (10th Cir. 2012) for the proposition that EPA need not prove that  

nonattainment has been caused by the provision in question before issuing a SIP call.  According 

to EPA, when a SIP provision is “facially inconsistent” with the Act, section 110(k)(5) does not 

require “direct causal evidence” that excess emissions “literally caused a violation of the 

NAAQS.”25  However, as demonstrated in Section II.A above, SSM provisions are not facially 

inconsistent with the Act.  They are authorized under sections 302(k) and 110(a)(2)(A) and do 

not interfere with enforcement under sections 113 or 304. 

Contrary to EPA’s assertion, the US Magnesium decision does not excuse EPA from 

making any factual showing at all—it merely states that EPA did not have to show actual past 

nonattainment events were directly caused by a particular SSM event.  To the extent that the 

25 78 Fed. Reg. at 12,483–84 (citing US Magnesium, LLC v. EPA, 690 F.3d 1157 (10th 
Cir 2012)). 
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court’s analysis was legally correct (which is questionable for many reasons26), the decision says 

nothing about EPA’s overall duty to reasonably support its justifications for issuing a SIP call 

because the court expressly refused to consider the full scope of EPA’s obligation to find a SIP 

“substantially inadequate.”27  In addition, the Court had no opportunity to consider whether the 

Utah SIP as a whole provided sufficient protection of the NAAQS because the petitioner did not 

raise that issue on appeal.28  Moreover, the Tenth Circuit’s justification for upholding EPA’s SIP 

call in that case was also based on the fact that the Utah provision arguably applied to MACT 

standards as well which, as noted above in the discussion of Sierra Club v. EPA, violates section 

112 of the Act.  None of the SSM provisions found in the SIPs for the States in which Southern 

Company operates suffers from this flaw.  Thus, for all of these reasons, EPA cannot rely solely 

on the Tenth Circuit’s review of a single State’s SIP as support for taking similar action for 

thirty-six other States, particularly when EPA has made no effort to evaluate those States. 

26 Errors in the Tenth Circuit’s opinion suggest the court did not properly evaluate the 
CAA provisions it was interpreting.  For example, the court rejected US Magnesium’s citation to 
legislative history from 1970, claiming that section 110(k)(5) was not created until the 1990 
amendments, when in fact the 1990 amendments simply moved the provision from one section to 
another.  As previously recognized by the D.C. Circuit, the current requirements of section 
110(k)(5) have always been a part of section 110 and continue to have the same force and effect 
today as when they were first enacted even though the provision was relocated in 1990.  See 
Virginia v. EPA, 108 F.3d 1397, 1407 (D.C. Cir. 1997). 

27 Id. at 1167 n.3 (“US Magnesium also argues that the EPA failed to define the term 
‘substantially inadequate,’ but it raises this argument for the first time in its opening brief.  
Because US Magnesium did not raise this argument in its comments on the proposed rule, it 
cannot raise it now.”). 

28 EPA did include specific factual information in the preamble to its final SIP Call 
suggesting that Utah did not appropriately take SSM emissions into account in its attainment or 
maintenance plans, but of course that information would have been of little help to commenters 
on the proposed rule, and no such analysis appears in EPA’s proposed SIP call for thirty-six 
States. 
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Neither the CAA nor the Administrative Procedure Act (APA) allows EPA to issue a SIP 

call based entirely on unsupported and speculative claims.  As discussed in more detail in 

Section II.C below, CAA section 110(k)(5) requires EPA to provide at least some reasonable 

factual basis for its claims, and the APA prohibits arbitrary and capricious rulemaking that would 

result if an agency were authorized to issue regulatory requirements without even a basic 

consideration of the facts.  42 U.S.C. § 7410(k)(5); 5 U.S.C. § 706.  The burden of proof is 

EPA’s to carry.  Because the CAA does not prohibit SSM provisions, EPA’s action will only be 

upheld if it is based on reasonable conclusions grounded in fact.  Id.  EPA’s attempt to support 

its proposed SIP call without any factual basis whatsoever thus fails to satisfy the CAA standard 

for issuing a SIP call and violates the most basic requirements of the APA regarding appropriate 

rulemaking procedures. 

2. Contrary to EPA’s claim, SSM provisions do not threaten the 
NAAQS or their building blocks 

a. SSM provisions do not threaten the NAAQS 

EPA’s allegations that SSM provisions could threaten the NAAQS is contradicted by its 

prior actions.  EPA has consistently approved re-designation requests and attainment and 

maintenance plans, notwithstanding SSM provisions, as recently as January 2013.  Alabama’s 

continuous improvement of its air quality is evident in both the actual air quality monitoring data 

and by EPA’s recent attainment designations and other recognitions of Alabama’s air quality 

improvements, particularly in and around Birmingham, the State’s most populous and 

economically developed city.  
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In 2004, EPA approved the redesignation of the Birmingham area29 as in attainment with 

EPA’s 1-hour ozone NAAQS.  See 69 Fed. Reg. 11,798 (Mar. 12, 2004).  As explained in EPA’s 

2004 proposed redesignation, Birmingham’s attainment status was achieved through gradual 

improvement in air quality from its initial designation as nonattainment in 1978.  See 69 Fed. 

Reg. 558, 559 (Jan. 6, 2004) (explaining history of Birmingham’s improvements in ozone 

concentrations, including designation as “marginal nonattainment area” in 1991 and EPA’s recall 

of its proposal to redesignate as attainment following a single 1-hour ozone NAAQS violation in 

1995).  EPA’s 2004 approval and redesignation of Birmingham as an attainment area for 1-hour 

ozone followed its approval of Alabama’s attainment demonstration SIP on November 7, 2001,30 

which the State submitted in response to EPA’s 2000 SIP call.31  In the 2004 final redesignation, 

EPA determined that the Birmingham area had “met the five criteria for redesignation to 

attainment specified by the Clean Air Act,” which include “(1) The area has attained the 

applicable NAAQS; (2) the area has met all applicable requirements under section 110 and part 

D of the CAA; (3) the area has a fully approved SIP under section 110(k) of the CAA; (4) the air 

quality improvement is due to permanent and enforceable reductions in emissions resulting from 

implementation of the SIP and applicable Federal air pollution control regulations and other 

permanent and enforceable reductions, and (5) the area has a fully approved maintenance 

plan . . . .”  69 Fed. Reg. at 11,799 (citing 42 U.S.C. § 7407(d)(3)(E)).  To make the second 

29 For purposes of NAAQS attainment, the “Birmingham area” consists of Jefferson 
County, Shelby County, and a portion of Walker County, Alabama. 

30 66 Fed. Reg. 56,223 (Nov. 7, 2001). 
31 65 Fed. Reg. 64,352 (Oct. 27, 2000) (final SIP call).  Notably, in this SIP call, EPA 

found Alabama’s SIP to be “substantially inadequate” based upon “the Birmingham area’s 
continued nonattainment for ozone” according to actual air quality monitoring data, not an EPA 
legal interpretation of some other aspect of the CAA. 
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finding cited above, EPA “analyzed the Alabama SIP and determined that it is consistent with 

the requirements of CAA section 110(a)(2)” and that it “contains enforceable emission 

limitations”32 and a number of other section 110 requirements.  69 Fed. Reg. at 560–61.  

Therefore, not only had air quality in the Birmingham area improved to the point of attainment, 

but EPA agreed that Alabama’s SIP was in full compliance with the CAA. 

Two years later, EPA also redesignated the Birmingham area as in attainment with the 8-

hour ozone NAAQS.  See 71 Fed. Reg. 27,631 (May 12, 2006).  As with the 1-hour ozone 

attainment action, EPA “determined that the Birmingham area has attained the 8-hour ozone 

standard and . . . that the State of Alabama has demonstrated that all other criteria for the 

redesignation of the Birmingham area from nonattainment to attainment of the 8-hour ozone 

NAAQS have been met.”  Id. at 27,632 (citing CAA section 107(d)(3)(E) criteria).  EPA 

concluded that air quality monitoring data demonstrated that the Birmingham area met EPA’s 

1997 8-hour ozone standard of 0.08 parts per million (ppm), described by EPA as “more 

stringent than the previous 1-hour ozone standard,” the attainment of which the Birmingham area 

had achieved just two years previously.  See 71 Fed. Reg. 4077, 4078 (Jan. 25, 2006) (proposal 

to redesignate Birmingham as in attainment of 8-hour ozone NAAQS).  In addition, as in its 

2004 attainment designation for the 1-hour ozone NAAQS, EPA determined that the Alabama 

SIP satisfies all “general requirements for a SIP” under section 110(a)(2) of the CAA.  Id. at 

4080–81.  

32 EPA’s purported finding that SSM provisions render the Alabama SIP’s emission 
limitations noncontinuous and unenforceable is obviously inconsistent with many previous EPA 
determinations that the Alabama SIP in fact does contain enforceable emission limitations that 
are consistent with the CAA. 
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In addition to Birmingham’s and Alabama’s improvements in air quality with respect to 

ozone, EPA’s recent attainment designations and “clean data determinations” also demonstrate 

that the State continues to improve air quality with respect to fine particulate matter (“PM2.5”).  

In 2010, EPA determined that the Birmingham area had achieved attainment of EPA’s 2006 24-

hour PM2.5 NAAQS, based upon “certified ambient air monitoring data for the years 2007-2009 

showing that the Birmingham Area has monitored attainment of the [NAAQS].”  See 75 Fed. 

Reg. 57,186 (Sept. 20, 2010).  A few months later in 2011, EPA determined that the Birmingham 

area has achieved attainment of EPA’s 1997 annual average PM2.5 NAAQS, based upon ambient 

air monitoring data from 2008-2010.  See 76 Fed. Reg. 38,023 (June 29, 2011).  Also during this 

time, EPA determined the Chattanooga, Tennessee area—including the portion lying within 

Jackson County, Alabama—to be in attainment with its 1997 Annual PM2.5 NAAQS.  See 76 

Fed. Reg. 31,239 (May 31, 2011). 

Due in large part to the continual improvement of air quality with respect to particulate 

matter in the Birmingham area, EPA earlier this year finalized two redesignations of the 

Birmingham area for attainment with EPA’s 1997 Annual PM2.5 NAAQS and EPA’s 2006 24-

hour PM2.5 NAAQS.  See 78 Fed. Reg. 4341 (Jan. 22, 2013) (attainment of 1997 Annual PM2.5 

NAAQS); 78 Fed. Reg. 5306 (Jan. 25, 2013) (attainment of 2006 24-hour PM2.5 NAAQS).  In 

each of these attainment designations, EPA concluded all of the required redesignation criteria in 

CAA § 107(d)(3)(E) had been satisfied.  78 Fed. Reg. at 4342, 5308.  Again, satisfaction of those 

criteria includes EPA’s determination that “Alabama has met all applicable SIP requirements for 

the Birmingham Area under section 110 of the CAA . . . which include enforceable emissions 

limitations” and a number of other requirements.  See 76 Fed. Reg. 70,078, 70,081–82 (Nov. 10, 

2011) (proposed redesignation as attainment with 1997 Annual PM2.5 NAAQS); 75 Fed. Reg. 
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33,562 (June 14, 2010) (proposed redesignation as attainment with 2006 24-hour PM2.5 

NAAQS).33  As EPA’s own actions demonstrate, air quality in Alabama has continually 

improved, particularly over the decade leading up to EPA’s proposed SIP call.   

In addition, recognizing that the SIPs in the other States where Southern Company 

operates are achieving their ultimate objective of attaining and maintaining the NAAQS, EPA 

has approved or proposed to approve several redesignation requests from Alabama, Georgia and 

North Carolina: 

 

 
State / Area 

 
Date 

NAAQS Attainment 
Re-designation 

 
Citation 

Alabama / Birmingham 1/25/13 2006 24-hr PM2.5 
78 Fed. Reg. 

5306 

Alabama / Birmingham 1/22/13 1997 Annual PM2.5 
78 Fed. Reg. 

4341 

Alabama / Birmingham 5/12/06 1997 8-hr Ozone 71 Fed. Reg. 
27,631 

Georgia / Atlanta 2/4/13 1997 8-hr Ozone 78 Fed. Reg. 
7705* 

Georgia / Macon 9/19/07 1997 8-hr Ozone 72 Fed. Reg. 
53,432 

Georgia / Murray County 10/16/07 1997 8-hr Ozone 72 Fed. Reg. 
58,538 

North Carolina / Greensboro-
Winston Salem-High Point 11/18/11 1997 Annual PM2.5 

76 Fed. Reg. 
71,455 

North Carolina / Hickory-
Morganton-Lenoir 11/18/11 1997 Annual PM2.5 

76 Fed. Reg. 
71,452 

North Carolina / Great Smoky 
National Park 12/7/09 1997 8-hr Ozone 74 Fed. Reg. 

63,995 

33 Ironically, the effective dates of the rulemakings in which EPA redesignated the 
Birmingham area as in attainment with these two NAAQS and thereby determined that the 
Alabama SIP meets all applicable requirements under CAA section 110, including enforceable 
emissions limitations, fell on the same week in which EPA issued its proposed SIP call wherein 
it proposes to find the Alabama SIP to be “substantially inadequate” and inconsistent with the 
CAA due in part to the purported lack of enforceability of the emission limitations included 
therein. 
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State / Area 

 
Date 

NAAQS Attainment 
Re-designation 

 
Citation 

North Carolina / Raleigh-
Durham-Chapel Hill 12/26/07 1997 8-hr Ozone 72 Fed. Reg. 

72,948 

North Carolina / Rocky Mount 11/6/06 1997 8-hr Ozone 71 Fed. Reg. 
64,891 

*proposed action 

 

As noted in the Federal Register notices approving those re-designation requests, EPA 

may only re-designate an area to attainment if it meets certain requirements to ensure the SIP is 

properly constructed and implemented.  Specifically, re-designation is only authorized if (1) “the 

Administrator has fully approved the applicable implementation plan for the area under section 

110(k),” (2) “the Administrator determines that the improvement in air quality is due to 

permanent and enforceable reductions in emissions resulting from the implementation of the 

applicable SIP . . . ,” and (3) “the Administrator has fully approved a maintenance plan for the 

area . . . .”  See, e.g., 78 Fed. Reg. 7705, 7707 (Feb. 13, 2013) (emphasis added).   

The fact that EPA has already approved numerous re-designation requests for Alabama 

indicates that EPA has already (and in many cases, very recently) admitted that the Alabama SIP 

is fully approved, sufficient to achieve the NAAQS, and fully enforceable.  EPA now attempts to 

claim the exact opposite as justification for its proposed SIP call.  For EPA to contradict its own 

recent area-specific determinations regarding NAAQS compliance, without even taking notice of 

its own re-designation approvals, is arbitrary and capricious. 

While EPA has failed to carry its burden of proving even a threat to the NAAQS, 

Alabama has already proven the exact opposite—that the SIPs will protect the NAAQS with 

49 
 



   
 

SSM provisions in place—as they are required to do under the CAA.34  That proof can be found 

in the attainment plans and maintenance plans that many of the States named in EPA’s proposal  

including Alabama, have already submitted, most of which EPA has already reviewed and 

approved.  As part of the area re-designation process discussed above, EPA must approve a 

maintenance plan to ensure the NAAQS will continue to be protected going forward after re-

designation of an area from nonattainment to attainment.  Maintenance plans also include a 

“contingency plan” that serves as a backstop in the event unexpected emissions occur that could 

otherwise threaten NAAQS compliance.  If EPA is genuinely concerned about NAAQS 

compliance, then the appropriate time to raise those concerns is in the context of its review and 

approval of those plans. The fact that EPA has not been raising such concerns but has been 

approving those plans, including as recently as this year, is evidence that the Agency has not 

viewed SSM-related emissions as a threat to attainment or maintenance of the NAAQS. 

EPA’s approval of these plans indicates EPA has officially recognized that the NAAQS 

will be protected.  For EPA to now claim that the NAAQS are threatened, without any new 

evidence, is entirely inconsistent with its prior decisions. 

b. SSM provisions do not threaten the “building blocks” for 
the NAAQS 

EPA’s concerns regarding the “building blocks” are also unfounded.  According to EPA, 

these “basic building blocks” include State emission inventories, attainment demonstrations, and 

PSD increments.  78 Fed. Reg. at 12,485.  EPA also mentions Reasonably Available Control 

Measures (“RACM”) and Best Available Retrofit Technology (“BART”) requirements.  Id.  EPA 

34 And, as EPA has stated, “EPA’s view has been that if the SIP revision does not 
interfere with attainment or maintenance of the NAAQS, then it is unlikely to interfere with other 
applicable requirements.”  76 Fed. Reg. 18,870, 18,873 (Apr. 6, 2011). 
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asserts that SSM exclusions interfere with these “basic building blocks” because they “typically 

assume continuous source compliance with applicable emission limitations.”  Id.  However, EPA 

provides no support for that assertion. 

EPA’s concern about State emission inventories is inconsistent with its own guidance and 

regulations governing State emission inventories, which specifically require States to take into 

account the fact that “continuous” compliance with numerical limits cannot be assumed.  Like 

sources in all of the States where Southern Company operates, Alabama Power is required to 

report its excess emissions on a regular basis.  See, e.g., Ala. Admin. Code r. 335-3-1-.04; Fla. 

Admin. Code r. 62-296.405 and 62-213.440; Ga. Comp. R. & Regs. 391-3-1.02(6)(a); 11-1-3 

Miss. Code R. § III(A)(3); 15A N.C. Admin. Code 2D.0601–0615.  EPA’s Air Emissions 

Reporting Rule in turn requires States to report estimates of actual emissions.  In guidance 

designed to implement the Air Emissions Reporting Rule, EPA specifically mentions startup, 

shutdown, and malfunction as events to be considered in reported emission estimates.  In that 

guidance, EPA explains: 

Should emissions that occur during start-up, shut-down, upsets, and malfunctions 
be included in a facilities emission estimate?  Emissions that occur under all 
modes of operation need to be included in a facilities emission estimate. State and 
local agencies can attempt to estimate emissions from start-up, shut-down, upsets 
and malfunctions using whatever techniques they believe will produce the most 
accurate result.  Ideally, emission estimates for these types of non-normal 
operating conditions will be obtained using facility specific information.  
Alternatively, and less preferably, they can be accounted for using the rule 
effectiveness adjustment procedures outlined in this guidance.35 

35 EPA’s Emissions Inventory Guidance for Implementation of Ozone and Particulate 
Matter National Ambient Air Quality Standards (NAAQS) and Regional Haze Regulations, 
EPA-454/R-05-001 (Nov. 2005), Appendix B: REVISED RULE EFFECTIVENESS 
GUIDANCE § 8.  Note that EPA refers in this passage of its guidance to startup, shutdown and 
malfunction events as “non-normal operating conditions.” 
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This guidance shows that EPA clearly expects States to include all emissions in their inventory, 

including those that occur during startup, shutdown and malfunction.  In situations where facility 

specific information is not available, EPA’s guidance lays out rule effectiveness adjustment 

procedures to account for these emissions.  “Rule effectiveness” is: 

how well a regulatory program achieves all possible emission reductions. This 
rating reflects the assumption that controls typically aren’t 100 percent effective 
because of equipment downtime, upsets, decreases in control efficiencies, and 
other deficiencies in emission estimates. [Rule Effectiveness] adjusts the control 
efficiency. 

40 C.F.R. § 51.50.   

Thus, under EPA’s own rules and guidance, States must determine what percentage of the 

emissions actually released into the atmosphere exceeded established limits and apply that 

percentage in its future projections to ensure its analysis is as realistic as possible, recognizing 

that 100% compliance with numerical limits is unlikely. 

If EPA has concerns regarding emission inventories, then it should address them in the 

inventory development and submittal process or as part of its review of SIPs.  This SIP call is not 

an effective tool for addressing such issues.  Even if finalized as proposed, it would not resolve 

EPA’s concerns because it would not necessarily ensure that emission inventories and attainment 

demonstrations properly account for “emissions that occur under all modes of operation.”  Only 

diligent review of each SIP submitted, on a case-by-case basis, will accomplish that goal. 

EPA’s own “rule effectiveness” guidance aside, SSM emissions are unlikely to have any 

significant impact on modeling analyses or the attainment demonstrations that rely on them.  

Even to the extent SSM emissions present some level of uncertainty in the models (which may 

be very little, where States appropriately take such emissions into account), EPA fully recognizes 

that all modeling analyses entail a significant amount of uncertainty in the many assumptions 

that must be made for the basic inputs to the model, including emissions inventories, weather, 
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and economic growth.  In fact, for some types of sources, emissions themselves are estimated as 

opposed to measured, which adds further uncertainty.36  In Southern Company’s experience, 

which has been confirmed in discussions with its permitting authorities, any uncertainty related 

to SSM emissions that may exist is insignificant compared to the uncertainty already inherent in 

these other data inputs and in the model formulation itself.  In short, SSM emissions are “lost in 

the noise” of the model.  In addition, the EPA guidance cited above provides tools to mitigate 

model uncertainty in States’ attainment demonstration process.  As a result, there is no reason to 

expect that SSM emissions will have any significant impact on attainment demonstrations or any 

underlying air quality modeling analysis, and EPA has provided none. 

EPA also raises concerns about the impact of SSM emissions on PSD increments and 

similarly fails to provide any factual basis for such concerns.  A PSD increment is the maximum 

allowable increase in the concentration of a pollutant in ambient air above a baseline 

concentration.  These increments apply to new sources that are constructed or sources that 

undergo major modification after the baseline date (i.e., modified sources).  Existing sources do 

not consume PSD increments.  Because the emissions that occur during SSM periods at existing 

sources were captured in an area’s baseline, EPA cannot claim that such emissions should also 

be counted as part of the increase allowed above that baseline.  To do so would inappropriately 

“double count” those SSM emissions by treating them as both part of the baseline and “new” 

emissions above the baseline.  New major sources, of course, must demonstrate that they will not 

cause or contribute to a violation of the applicable PSD increments as part of the PSD permitting 

process, an analysis that will often require consideration of new minor sources in the vicinity, as 

36 EPA Guidance on the Use of Models and Other Analyses for Demonstrating 
Attainment of Air Quality Goals for Ozone, PM2.5, and Regional Haze (Apr. 2007). 
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well, and which must take into account emissions during SSM events.  See 40 C.F.R. §§ 

52.21(b)(48)(i)(a), 52.21(k) (requiring sources to consider emissions during startup, shutdown, 

and malfunctions to determine applicability of permitting requirements and requiring a source 

impact analysis evaluating all allowable emissions to demonstrate the source will not cause or 

contribute to a violation of the NAAQS or PSD increments).  Furthermore, new sources would 

be subject to EPA’s more recently adopted NSPS, which would preempt any State emission 

limitations (and any associated SSM exclusions). 

Finally, to the extent EPA is concerned about applicability of SSM provisions to specific 

control technology requirements such as RACM in attainment plans for nonattainment areas or 

BART in regional haze SIPs, EPA has review and approval authority over those SIPs.  Thus, 

EPA is free to raise questions and concerns about the applicability of SSM provisions to RACM 

and/or BART requirements in the SIP review process.  Alabama Power is not aware of any SIP 

that has been disapproved, in whole or in part, based on the applicability of SSM provisions to 

control technology requirements.  In fact, EPA has approved SIPs for ozone and particulate 

matter in Alabama and Georgia, and has approved the States’ regional haze SIPs (with the 

exception of issues related to reliance on the Clean Air Interstate Rule (“CAIR”)), while they 

have issued no disapproval based on SSM concerns.  Thus, EPA cannot both approve an 

attainment or maintenance plan and claim the NAAQS are at risk without evaluating that plan, 

nor can EPA claim visibility is at risk based on current evidence.  Such contradictory statements 

confirm the arbitrariness of the broad, unsupported assumptions underlying EPA’s proposal. 

Therefore, EPA cannot simply assume that SSM provisions undermine the “building 

blocks” of the NAAQS.  EPA already has rules in place to ensure States take into account rule 

effectiveness and can simply enforce those rules if it is concerned that inventories do not comply 
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with those rules.  Attainment plans, PSD increments and control technology requirements, 

likewise, should not be a concern for all of the reasons stated above.  The best indication, 

however, that SSM provisions are not impacting the NAAQS or their building blocks is actual 

emissions and air quality data. 

c. EPA has approved dozens of revisions to Alabama’s SIP 
since its SSM Provisions were last approved and has never 
taken issue with these provisions 

Despite EPA’s newfound urgency to invalidate the Alabama SIP, EPA has never taken 

issue with Alabama’s SSM provisions in any of the dozens of instances where EPA has reviewed 

Alabama SIP revision submittals.  In fact, as summarized in the chart below, EPA has reviewed 

and approved revisions to Alabama’s SIP at least 39 times since ADEM last revised its SSM 

provisions in 1993, not once indicating that it believed these rules to be inconsistent with the 

CAA. 

Date Citation Approved SIP Revision 

Aug. 30, 1993 58 Fed. Reg. 45,439 Approving various SIP revisions, including revisions 
to ADEM Rule 335-3-14-.03 

Feb. 4, 1994 59 Fed. Reg. 5330 Approving SIP revisions related to particulate matter 
emissions and certain coke ovens 

Aug. 4, 1994 59 Fed. Reg. 39,683 
Approving SIP for purpose of implementing emission 

statement program for stationary sources within 
Birmingham ozone nonattainment area 

Oct. 20, 1994 59 Fed. Reg. 52,915 Approving SIP revisions to incorporate rules for 
permitting of synthetic minor sources 

Oct. 31, 1994 59 Fed. Reg. 54,385 Approving SIP revisions for purpose of establishing 
compliance assistance program 

Jan. 6, 1995 60 Fed. Reg. 2026 
Approving SIP revisions related to Alabama’s plan 

for maintaining attainment of lead NAAQS in Leeds 
area 

Feb. 12, 1996 61 Fed. Reg. 5285 Approving SIP revisions incorporating changes to 
ADEM’s air permitting program 

Mar. 19, 1996 61 Fed. Reg. 11,137 Approving SIP revisions regarding volatile organic 
compounds and air permitting 

June 6, 1997 62 Fed. Reg. 30,991 Approving SIP revisions to ADEM’s air pollution 
control program 
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Date Citation Approved SIP Revision 

Jan. 7, 1998 63 Fed. Reg. 674 
Approving SIP revisions incorporating “Revisions to 

Several Chapters of the [ADEM] Administrative 
Code for the Air Pollution Control Program” 

Sept. 14, 1998 63 Fed. Reg. 49,058 

Approving SIP revisions incorporating “Revisions to 
Several Chapters of the [ADEM] Administrative 

Code for the Air Pollution Control Program,” 
including ADEM chapter 335-3-14 rules 

Mar. 1, 1999 64 Fed. Reg. 9951 Approving SIP revisions to ADEM’s Air Pollution 
Control Program 

June 4, 1999 64 Fed. Reg. 29,958 Approving SIP revisions related to 1990 base year 
ozone emission inventory for Birmingham area 

Nov. 3, 1999 64 Fed. Reg. 59,633 
Approving SIP revisions related to Credible Evidence 

regulations and exemptions under ADEM chapter 
335-3-14 rules 

May 11, 2000 65 Fed. Reg. 30,358 Approving SIP revisions related to transportation 
conformity rule 

Sept. 20, 2000 65 Fed. Reg. 56,797 Approving SIP revisions which include revisions to 
ADEM chapter 335-3-14 rules 

Dec. 8, 2000 65 Fed. Reg. 76,938 Approving SIP revisions related to new sources and 
modifications 

July 16, 2001 66 Fed. Reg. 36,919 
Approving SIP revisions establishing NOx allowance 

trading program for certain categories of major 
sources 

Nov. 7, 2001 66 Fed. Reg. 56,223 
Approving SIP revisions related to 1-hour ozone 

NAAQS attainment demonstration for Birmingham 
area 

Mar. 12, 2004 69 Fed. Reg. 11,798 

Approving SIP revisions related to maintenance plan 
for 1-hour ozone attainment for Birmingham area and 

approving redesignation of Birmingham area as in 
attainment for same 

Dec. 28, 2005 70 Fed. Reg. 76,694 Approving SIP revisions in response to EPA’s NOx 
SIP Call Phase II 

May 12, 2006 71 Fed. Reg. 27,631 

Approving SIP revisions related to maintenance plan 
for 8-hour ozone attainment for Birmingham area and 

approving redesignation of Birmingham area as in 
attainment for same 

June 22, 2006 71 Fed. Reg. 35,801 Approving SIP revisions related to ADEM open 
burning rules 

Oct. 11, 2006 71 Fed. Reg. 59,674 Approving SIP revisions adopting modifications to 
ADEM volatile organic compound rules 

Oct. 1, 2007 72 Fed. Reg. 55,659 Approving SIP revision addressing requirements of 
EPA’s Clean Air Interstate Rule 

May 1, 2008 73 Fed. Reg. 23,957 Approving SIP revisions addressing changes to 
federal New Source Review regulations 
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Date Citation Approved SIP Revision 

Sept. 15, 2008 73 Fed. Reg. 53,134 
Approving SIP revisions adopting further 

modifications to ADEM volatile organic compound 
rules 

Oct. 15, 2008 73 Fed. Reg. 60,957 Approving SIP revisions incorporating changes to 
Alabama opacity rule 

Mar. 26, 2009 74 Fed. Reg. 13,118 
Approving SIP revisions for Birmingham and 

Jackson County areas for both 8-hour ozone and 
PM2.5 NAAQS 

July 30, 2009 74 Fed. Reg. 37,945 
Approving SIP revisions adopting contingency 

measures for maintenance of 1997 8-hour ozone 
NAAQS 

Sept. 21, 2010 75 Fed. Reg. 57,390 Approving SIP revisions modifying ADEM rules 
related to volatile organic compounds 

Dec. 29, 2010 75 Fed. Reg. 81,863 

Approving SIP revisions incorporating ADEM 
regulations related to regulation of greenhouse gases 

under Alabama’s Prevention of Significant 
Deterioration program 

July 13, 2011 76 Fed. Reg. 41,100 Approving SIP revisions providing for 
implementation of 1997 8-hour ozone NAAQS 

Apr. 20, 2012 77 Fed. Reg. 23,619 
Approving SIP revisions related to ADEM’s low-
Reid Vapor Pressure fuel program in Jefferson and 

Shelby Counties 

Sept. 26, 2012 77 Fed. Reg. 59,100 
Approving SIP revisions related to implementation of 
federal Prevention of Significant Deterioration PM2.5 

NAAQS requirements 

Oct. 1, 2012 77 Fed. Reg. 59,755 Approving SIP revisions implementing infrastructure 
requirements for PM2.5 NAAQS 

Oct. 5, 2012 77 Fed. Reg. 60,904 Approving SIP revisions providing for attainment of 
1997 PM2.5 NAAQS for Chattanooga area 

Jan. 22, 2013 78 Fed. Reg. 4341 

Approving SIP related to maintenance plan for 1997 
Annual PM NAAQS attainment for Birmingham area 
and approving redesignation of Birmingham area as 

in attainment for same  

Jan. 25, 2013 78 Fed. Reg. 5306 

Approving SIP related to maintenance plan for 2006 
24-hour PM2.5 NAAQS attainment for Birmingham 

area and approving redesignation of Birmingham area 
as in attainment for same  
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3. Actual emissions and air quality monitoring data demonstrate 
that EPA’s speculation is unfounded—emissions have 
significantly declined and air quality has improved and 
continues to improve with Alabama’s SSM provisions in place 

Perhaps the best evidence that EPA’s NAAQS concerns are unfounded is the actual 

emissions and ambient air quality data that show air quality is consistently and continuously 

improving in Alabama.  Since enactment of the 1990 CAA Amendments, Alabama Power has 

spent billions of dollars installing new control equipment and even exploring new technologies 

for reducing emissions that did not exist even a few years ago.  Numerous other companies have 

done the same.  The dramatic success of the efforts of Alabama Power, other utilities, and other 

industries in reducing emissions belies EPA’s sudden hypothetical concern over whether SSM 

provisions—which have been in place all along—may impede efforts to attain the NAAQS. 

a. Actual State-wide emissions have declined significantly 
since 1990 

EPA routinely touts the dramatic reduction in emissions of the six criteria pollutants since 

the 1990 CAA Amendments.  Between 1990 and 2010, national emissions of PM-10, SO2, CO 

and Lead decreased by 60% or more.  Emissions of PM-2.5 and VOCs decreased by over 50%, 

and NOX emissions decreased by almost 50% nationwide.  The reductions are even more 

dramatic when compared to 1980 levels.  These reductions are summarized in the chart below.  
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National Air Qualty Trends 

Percent Change in Emissions37 

  1980 vs 2010 1990 vs 2010 2000 vs 2010 
   

Carbon Monoxide (CO) -71 -60 -44 

Lead (Pb) -97 -60 -33 

Nitrogen Oxides (NOx) -52 -48 -41 

Volatile Organic Compounds (VOC) -63 -52 -35 

Direct PM10 -83 -67 -50 

Direct PM2.5 --- -55 -55 

Sulfur Dioxide (SO2) -69 -65 -50 
 

Notes: 
1. --- Trend data not available 
2. Direct PM10 emissions for 1980 are based on data since 1985 
3. Negative numbers indicate reductions in emissions 

 

Consistent with these national trends, studies show that total State-wide emissions in 

Alabama have also decreased significantly since 1990.  See C.L. Blanchard, G.M. Hidy, S. 

Tanenbaum, E.S. Edgerton & B.E. Hartsell (2013): The Southeastern Aerosol Research and 

Characterization (SEARCH) study: Temporal trends in gas and PM concentrations and 

composition, 1999–2010, Journal of the Air & Waste Management Association, 63:3, 247-259, 

available at http://dx.doi.org/10.1080/10962247.2012.748523. 

37 EPA, Air Quality Trends, http://www.epa.gov/air/airtrends/aqtrends.html#comparison 
(last visited May 12, 2013); see also EPA, Technology Transfer Network Clearinghouse for 
Inventories & Emissions Factors, Nat’l Emissions Inventory Air Pollutant Emissions Trends 
Data, http://www.epa.gov/ttnchie1/trends/ (last visited May 12, 2013) (providing trends based on 
EPA’s National Emissions Inventory including average annual emissions of criteria pollutants 
between 1970 and 2012). 
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b. Electric generating unit emissions have decreased 
dramatically since 1990 and more reductions are coming 

A significant portion of the recent reduction in emissions has been accomplished by 

electric utilities.  The following charts take into account all SO2 and NOX emissions from utility 

sources, including those emitted during SSM, based on reports provided in accordance with the 

CAA Acid Rain Program and the CAIR: 
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These charts show that, with the current State SSM provisions in place, emissions are decreasing 

rapidly. 

Even when only considering the States in which Southern Company subsidiaries operate, 

including Alabama, the results are equally impressive: 
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The foregoing chart shows SO2 emissions from sources subject to the Acid Rain Program in 
Alabama, Florida, Georgia, Mississippi and North Carolina.  Since implementation of the Acid 
Rain Program began in 1995, emissions from affected sources have declined substantially.  
Emissions data for the figure were obtained from the Air Markets Program Data website 
(http://ampd.epa.gov/ampd/). 
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The foregoing chart shows NOX emissions from sources subject to the Acid Rain Program in 
Alabama, Florida, Georgia, Mississippi and North Carolina. Since implementation of the 
program in 1995, NOX emissions from affected sources have decreased significantly. Emissions 
data for the figure were obtained from the Air Markets Program Data website 
(http://ampd.epa.gov/ampd/). 

c. The emission reductions achieved have enabled attainment 
of the NAAQS 

As expected, these significant emission reductions from EGUs, along with reductions 

from other stationary sources and mobile sources, have enabled Alabama and other States to 

achieve compliance with the NAAQS.  As EPA’s own actions demonstrate, air quality in 

Alabama has continually improved, particularly over the decade leading up to EPA’s proposed 

SIP call.  With only isolated exceptions, Alabama has achieved “attaining air quality” status 
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under all of the NAAQS fully implemented to date.38  That success is illustrated in the box and 

whisker plots39 shown below, which show how Alabama has achieved the 1997 and 2006 fine 

particulate matter standards, the 1997 ground-level ozone, and the 1971 carbon monoxide 

NAAQS.40  The charts below display air quality trends, both statewide and in the designated 

Birmingham area41: 

                                                 
38 The current attainment status of each State within the Southern Company territory, 

including Alabama, is provided in Exhibit 4 to these comments. 
39 The box and whisker plots use the following convention: The box in the middle is 

bounded by the upper (q0.75) and lower (q0.25) quartiles.  The line inside the box represents the 
median.  The lines, or whiskers, that extend above and below the boxes represent the inner fence, 
which is defined to extend outward from each quartile to a distance 1.5 * IQR, where IQR is the 
inter-quartile range (q0.75 – q0.25).  Circles plotted beyond the whiskers represent data values that 
are outside the inner fence. 

40 All areas within Alabama have achieved attaining air quality or have been redesignated 
attainment for the 1978 Lead, 1971 Sulfur Dioxide, 1979 Ozone, and 1971 Carbon Monoxide 
NAAQS. 

41 All data reflected in the charts below are available on EPA’s AirData website at 
http://www.epa.gov/airquality/airdata/. Note that EPA’s database does not have PM2.5 data prior 
to 1999.  
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Obviously, if EPA had based its SIP call decision here on air quality data, as EPA has in 

most all of its other SIP calls, EPA would have had no basis upon which to describe Alabama’s 

SIP as “substantially inadequate” to achieve Alabama’s CAA responsibilities. 

EPA has recently revised several of the NAAQS, which include new 3-Month Pb (2008), 

8-Hr Ozone (2008), 1-Hr NO2 (2010), 1-Hr SO2 (2010), and 24-Hr PM2.5 (2013) standards. 

While some of these standards may present attainment challenges, the implementation plans for 

those standards are either not yet due or have not been fully implemented and, therefore, could 

not form the basis of any justification for EPA’s current proposal.  In some cases, however, the 

new standards are projected to be attained without significant additional controls.  For example, 

EPA expects that its significantly more stringent fine particulate matter standard will be achieved 
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by the deadline for compliance without any additional control requirements, except for a few 

counties in California.42 

Alabama’s success in achieving the NAAQS, even as EPA has repeatedly strengthened 

those standards, confirms that Alabama’s SSM provisions—which have been in place all 

along—do not place the NAAQS at risk.  Given the minimal amount of operating time SSM 

events generally represent, and the great strides taken Alabama and the sources it regulates to 

reduce emissions and achieve the NAAQS in spite of those unavoidable events, EPA’s vague 

concern regarding the impact of SSM events on attainment of the NAAQS is really quite 

surprising. 

d. Visibility is also continuing to improve 

Under EPA’s regional haze program, States are required to report to EPA on their 

progress toward meeting their “reasonable progress goals” in 2013 and, although those reports 

have yet to be submitted, Alabama appears to be on track to meet their long-term visibility goals.  

See, e.g., http://adem.alabama.gov/newsEvents/pressreleases/2011/AchievingAirQuality.pdf.  In 

addition, data measured by the IMPROVE monitoring network in the Southeastern States, show 

that visibility in national park and wilderness areas is improving.  See 

http://views.cira.colostate.edu/web/Trends/.  In fact, IMPROVE data compiled through 2010 

42 EPA Press Release, EPA Announces Next Round of Clean Air Standards to Reduce 
Harmful Soot Pollution (Dec. 14, 2012) (“It is expected that fewer than 10 counties, out of the 
more than 3,000 counties in the United States, will need to consider any local actions to reduce 
fine particle pollution in order to meet the new standard by 2020, as required by the Clean Air 
Act.  The rest can rely on air quality improvements from federal rules already on the books to 
meet this new standard.”), available at 
http://yosemite.epa.gov/opa/admpress.nsf/d0cf6618525a9efb85257359003fb69d/a7446ca9e2286
22b85257ad400644d82!OpenDocument. 
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indicate that nearly all Class I areas in the Southeast are meeting or are doing better than their 

visibility goals on the most impacted visibility days.43 

Thus, actual emissions and air quality data show that the SSM provisions are not 

undermining the NAAQS implemented to date, the building blocks of the NAAQS, or visibility 

goals under the Act.  EPA’s mere allegations cannot stand in the face of this evidence. 

4. Alabama already has requirements to minimize emissions 
during SSM 

Finally, EPA fails to account for the other control measures and standards States have 

developed to regulate emissions during SSM, which are better suited for SSM periods.  In 

Alabama, for example, permits that allow for SSM exemptions also have a duty to minimize 

emissions and otherwise follow good operating practices during startup, shutdown or load 

change periods.  The emergency provision also requires that emissions be minimized during 

emergency periods.  See Ala. Admin. Code r. 335-3-14-.03(1)(h)(2)((ii)(III) (to be eligible for an 

exemption, a source must show that, “during the period of which the emergency occurred, the 

permittee took all reasonable steps to minimize levels of emissions that exceeded the standards, 

or other requirements of the permit”).  In addition, the emergency provision also prohibits 

improper operation and maintenance of regulated emission sources.  See Ala. Admin. Code r. 

335-3-14-.03(1)(h)(2) (“permitted facility was at the time being properly operated”).  Therefore, 

changes to the Alabama SIP are unnecessary, given that good work practice standards already 

exist in the SIP.   

43 E-mail from James Boylan, Unit Manager, Data & Modeling Unit, Ga. Envtl. Prot. 
Div., to Rosa Chi, Eng’r, Ga. Power Co. (Apr. 30, 2013) (on file with recipient) (regarding 
“Class I areas info”). 
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In addition, SSM provisions in all of the Southern Company States affected by this 

proposed rule establish a general duty to minimize the magnitude and duration of emissions 

during startup, shutdown, and other operating conditions.  See, e.g., Ala. Admin. Code R. 335-3-

14-.03(1)(h)(2) (“permittee took all reasonable steps to minimize levels of emissions”); Fla. 

Admin. Code Ann. r. 62-210.700(1) (“best operational practices to minimize emissions [must be] 

adhered to . . . duration of excess emissions shall be minimized”); Ga. Comp. R. & Regs. 391-3-

1-.02(2)(a)(7) (“best operational practices to minimize emissions [must be] adhered 

to . . . duration of excess emissions [shall be] minimized”); 11-1-2 Miss. Code R. § 10.1 

(“[source must take] all reasonable steps to minimize levels of emissions”); 15A N.C. Admin. 

Code 2D.0535(c) (“amount and duration of the excess emissions . . . have been minimized to the 

maximum extent practicable”).  The rules also prohibit improper operation and maintenance of 

regulated emission sources.  See, e.g., Ala. Admin. Code R. 335-3-14-.03(1)(h)(2) (“permitted 

facility was at the time being properly operated”); Fla. Admin. Code Ann. r. 62-210.700(4) 

(“Excess emissions which are caused entirely or in part by poor maintenance, poor operation, or 

any other equipment or process failure . . . shall be prohibited”); Ga. Comp. R. & Regs. 391-3-1-

.02(2)(a)(7)(ii) (“Excess emissions which are caused entirely or in part by poor maintenance, 

poor operation, or any other equipment or process failure . . . are prohibited and are violations”); 

11-1-2 Miss. Code R. § 10.1 (“source was at the time being properly operated”); 15A N.C. 

Admin. Code 2D.0535(c)(5) (“excess emissions are not part of a recurring pattern of indicative 

of inadequate design, operation, or maintenance”).  These requirements ensure that SSM events 

are controlled to the greatest extent feasible and confirm that the States’ SSM provisions do not 

allow any period of uncontrolled emissions, contrary to EPA’s claims in support of its proposed 

SIP call. 
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C. EPA Has Failed To Demonstrate That SIPs Are “Substantially 
Inadequate,” Which Is a Prerequisite for Issuing a SIP Call 

Section 110(k)(5) of the CAA, which provides EPA the authority to issue a SIP call, 

reads as follows: 

(5) Calls for plan revisions. Whenever the Administrator finds that the applicable 
implementation plan for any area is substantially inadequate to [1] attain or 
maintain the relevant national ambient air quality standard, [2] to mitigate 
adequately the interstate pollutant transport described in section 176A or section 
184 [42 USCS § 7506a or § 7511c], or [3] to otherwise comply with any 
requirement of this Act, the Administrator shall require the State to revise the plan 
as necessary to correct such inadequacies. 

42 U.S.C. § 7410(k)(5).  Therefore, to support its proposed SIP call to eliminate SSM provisions, 

EPA must find that the SSM provisions render each State’s entire SIP “substantially inadequate” 

to fulfill at least one of the following: (1) attainment and maintenance of the NAAQS, (2) 

mitigation of interstate transport, or (3) compliance with any requirement of the Act. 

Although EPA claims the SIPs for the States named in its proposal are “substantially 

inadequate,” EPA has failed to provide any support for that finding.  Specifically, EPA has not 

shown how any State’s SSM provision threatens the NAAQS, fails to sufficiently mitigate 

interstate transport, or comply with any other CAA requirement.  Most of EPA’s attempts to 

justify its proposal fall into the third category—failure to “otherwise comply” with the Act—

such as EPA’s apparent interpretation of section 302(k) as requiring continuous compliance with 

otherwise applicable numeric “emission limitations,” or its claim that exceedance of any numeric 

“emission limitation” must be a “violation” subject to enforcement.  As outlined above in 

Section II.A.1, however, neither of these claims represents a reasonable interpretation of the 

CAA. 

EPA also expresses a general concern over the possibility that SSM exclusions will 

interfere with attainment and maintenance of the NAAQS.  Unsubstantiated concerns, however, 
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do not satisfy EPA’s obligation to “find” each specific State SIP to be “substantially inadequate” 

before issuing a SIP call.  EPA’s failure to even consider the individual States’ emission 

limitations, emission inventories, or attainment/maintenance demonstrations confirms that EPA’s 

analysis amounts to nothing more than mere speculation.  The complete absence of analysis to 

support the rulemaking is unprecedented. 

1. By inserting the modifier “substantially” before “inadequate,” 
Congress deliberately raised the degree of evidence necessary 
to support a SIP call 

Although EPA notes in its proposed rule that the term “substantially inadequate” is not 

defined in the CAA, EPA makes no effort to define it.  78 Fed. Reg. at 12,483.  Instead, EPA 

states that because the term is not defined, and because section 110(k)(5) “does not specify a 

particular form of analysis or methodology that the EPA must use to evaluate SIP provisions for 

substantial inadequacy,” EPA is entitled to deference under Chevron step 2 to interpret this 

provision as it sees fit.  Id.  Moreover, to the extent the term “substantially inadequate” is 

ambiguous, EPA believes it is reasonable to interpret the term to measure long-standing SIP 

provisions against whatever interpretation of the CAA EPA happens to hold at the time.  Id.  The 

Tenth Circuit has held that when an agency fails to define an important term like this, “deference 

is inappropriate.”  See Qwest Corp. v. FCC, 258 F.3d 1191, 1201–02 (10th Cir. 2001) (court 

stated that deference was inappropriate and that it was “unable to conclude that the [agency’s] 

actions [we]re rational” because the agency failed “to define the terms at all”). 

In prior rulemakings, EPA has acknowledged that the CAA does not define the term 

“substantially inadequate” and stated that, as a result, “it should be given its ordinary, everyday 
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meaning.”44  Using its ordinary, everyday meaning here, it is clear that by including the modifier 

“substantially,” instead of just using the word inadequate, Congress deliberately raised the 

burden that EPA must carry to issue a SIP call.  “Substantially” means something that is 

“[c]onsiderable in importance, value, degree, amount, or extent.”  The Am. Heritage Dictionary 

Second College Ed., 1213 (1982); see also Webster’s Third New International Dictionary, 2280 

(1993) (defining “substantial” as “considerable in amount, value, or worth,” and “being that is 

specified to a large degree or in the main”).45  Accordingly, EPA cannot issue a SIP call under 

the assumption or unsupported concern that a SIP provision may prevent the State from 

complying with a requirement of the CAA. 

Furthermore, EPA issued guidance on the meaning of “substantially inadequate” in the 

1970’s that lists the “factors that could be considered in making a determination as to whether a 

SIP is substantially inadequate.”  See EPA’s Guidelines for Determining the Need for Plan 

Revisions to the Control Strategy Portion of the Approved State Implementation Plan, OAPQS 

No. 1.2-001 (1976).46  All of these factors speak to air quality and none of them contemplates 

44 See Action to Ensure Authority to Issue Permits Under the Prevention of Significant 
Deterioration Program to Sources of Greenhouse Gas Emissions: Finding of Substantial 
Inadequacy and SIP Call, 75 Fed. Reg. 77,698, 77,705 (Dec. 13, 2010). 

 45 See Letter from Stephen L. Johnson, EPA Adm’r, to Robert Ukeiley, Ctr. for 
Biological Diversity (June 29, 2007) (in declining to make a finding that the Kentucky SIP was 
“substantially inadequate,” EPA noted in its letter to the petitioner that “the SIP call authority is 
only triggered upon a finding of substantial inadequacy, not mere inadequacy) (emphasis in 
original) (attached as Exhibit 5). 

 46 Specifically, these factors include the following: 

1.Factors favoring a finding that the SIP is not substantially inadequate: 
a. Available data provide a reasonable expectation that NAAQS have been or will be 

achieved by the currently approved SIP; 
b. The most recent air quality data are below or not far above NAAQS; 
c. Much abatement work is ongoing or yet to be completed; 
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using interpretations of legal issues to justify dictating to States on matters that are actually air 

quality matters.  As stated in the guidance: “[T]he decision to call for a plan revision should be 

made only after detailed analysis of the status of air quality; the restrictiveness of the existing 

regulations; the status of major compliance actions and after thorough discussion with all 

pertinent program elements in the Regional Office and with the affected State and local control 

agencies.”  Id. at 2.  In addition, the guidance states that the “Regional Office should document 

the reason why the plan revision is necessary, providing a reasonable amount of detail on the 

d. Air quality and emissions data are not yet extensive in terms of time, geographical 
coverage or trends; 

e. Air quality levels have varied erratically up and down in recent years and a clear trend 
is not yet determinable; 

f. Emission control regulations have been made more stringent in past few years; 
g. Existing regulations are very stringent and almost all reasonable control measures that 

can be achievable are being used; 
h. Major reductions in emissions have been made in the past few years and more are 

programmed for the near future; 
i. Governmental air pollution control program has grown substantially in the past few 

years and enforcement actions are being intensified. 
2.Factors favoring a finding that a SIP is substantially inadequate include: 

a. There is good evidence that compliance with existing regulations will not result in 
achieving NAAQS by the existing attainment date; 

b. Recent air quality levels are substantially above NAAQS; 
c. Most existing regulations have been fully implemented and future improvement in air 

quality under existing regulations will not be substantial; 
d. Air quality levels show an evident trend that the NAAQS will not be attained by 

existing control measures; 
e. Air quality and emissions data are generally accurate and extensive as to time series 

and geographic coverage; 
f. Emission control regulations have not changed greatly in recent years; 
g. Existing regulations are not particularly stringent and do not include all emission 

limitations which it is reasonable to anticipate will be achievable within a reasonable 
period of time; 

h. There has not been much change in air quality over the past few years (and levels are 
above NAAQS); 

i. Government control activities have been reasonably adequate for the past few years and 
regulations are probably enforced well. 

 
Id. at 10–12. 
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discovery analysis performed to determine the need for the revision.”  Id. at 26 (emphasis 

added).  EPA has failed to gather and/or analyze any evidence or data or consult with affected 

State and local control agencies as recommended in its own guidance. 

The clear language of the statute requires EPA, not the State, to demonstrate that the SIP 

is “substantially inadequate” before demanding SIP revisions.  By including this standard, 

Congress deliberately raised the burden of proof necessary for SIP calls, and EPA may not 

ignore this standard and/or interpret the standard as it sees fit. 

2. EPA has ignored the “substantially inadequate” standard and 
vested itself with unlimited discretion to dictate when a SIP 
must be revised 

As stated above, by adding the modifier “substantially,” Congress intentionally limited 

EPA’s authority to issue a SIP call and heightened the burden EPA carries to demand revisions 

to a previously-approved SIP.  The limitation in section 110(k)(5) is clear and unambiguous: 

EPA must find the SIP is substantially inadequate.  To do so, it must point to facts that support 

its finding that Alabama’s SIP is so substantially inadequate that the State cannot attain or 

maintain the NAAQS or comply with the CAA so long as the disputed provisions remain a part 

of their SIPs. 

In issuing this SIP call, however, EPA has ignored the “substantially inadequate” 

standard and vested itself with unlimited discretion to dictate when a SIP must be revised.  EPA 

offers no evidence or data supporting its conclusion.  Instead, EPA simply claims that provisions 

in Alabama’s SIP, one of which it approved over four decades ago are suddenly “substantially 

inadequate” because they are “inconsistent with the fundamental requirements of the CAA.”  78 

Fed. Reg. at 12,502.  Without providing any proof or alluding to any studies conducted, EPA 

simply states that it believes these provisions fail to meet the “fundamental statutory 

requirements” of the CAA and “may undermine the SIP emission limitations, and the emissions 
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reductions they are intended to achieve, and renders them less enforceable by the EPA or through 

a citizen suit.”  Id. (emphasis added).  In addition to intruding upon the federal–state partnership 

Congress intentionally created through the SIP program, EPA has turned the substantially 

inadequate standard into a meaningless requirement.  Although the CAA does vest EPA with 

broad discretion to take regulatory action in certain instances, this is not one of them.  The 

history of the phrase “substantially inadequate,” discussed below, demonstrates that EPA’s 

burden is much higher than what it set out in this SIP call. 

Congress intentionally limited EPA’s authority to issue SIP calls.  This can be shown by 

comparing the statutory language of discretionary provisions of the CAA with the language of 

section 110(k)(5).  Such discretionary provisions generally include language stating that EPA is 

authorized to act with “discretion,” as “may be appropriate,” in “his judgment,” or as the 

Administrator “may distinguish.” See Nat’l Ass’n of Clean Air Agencies v. EPA, 489 F.3d 1221, 

1230 (D.C. Cir. 2007) (finding that the terms in the statute authorizing the Administrator to act 

“in his judgment,” and as “he deems appropriate,” to confer “broad discretion” to the 

Administrator); Lignite Energy Council v. EPA, 198 F.3d 930, 932–33 (D.C. Cir. 1999) 

(acknowledging that use of the term “the Administrator may distinguish” in CAA section 111 

granted EPA “a great deal of discretion”); Envtl. Def. Fund v. Thomas, 870 F.2d 892, 898 (2d 

Cir. 1989) (concluding that the terms “as may be appropriate” and to the “judgment of the 

Administrator” afford EPA discretion); Natural Res. Def. Council v. EPA, 824 F.2d 1146, 1153–

54 (D.C. Cir. 1987) (stating that by using the phrase “in his judgment”, Congress chose to grant 

the Administrator with “discretion to deal with uncertainty” in section 112 for setting emission 

standards for hazardous air pollutants). 
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Such discretionary language simply does not exist with respect to the “substantially 

inadequate” standard in section 110(k)(5).  It is clear from the plain language of the statute and 

the inclusion of the “substantially inadequate” standard that Congress intended to limit EPA’s 

authority under section 110(k)(5) to reverse course regarding SIPs that EPA had previously 

approved.  EPA has pointed to no facts or evidence supporting its claims that the SIPs are 

substantially inadequate.  Without considering how the SSM provisions have been applied over 

the past three decades and what actual effect the emissions during those periods have had on 

ambient air, EPA has failed to examine the data relevant to its conclusion that the SIP provisions 

are substantially inadequate.47  As such, EPA has failed to legally or factually satisfy its 

substantially inadequate burden in issuing the SSM SIP call.  Rather than making a “finding,” 

EPA has merely proffered an unsubstantiated “guess.” 

3. Because EPA has already approved these SIPs in the past, the 
SIP call standard is higher than the standard for simply 
disapproving a SIP provision in the first instance 

The significance of the “substantially inadequate” standard is perhaps best shown by 

comparing it with the standard Congress imposed upon EPA for approving or disapproving SIP 

revisions.  Section 110(l), entitled “Plan Revisions,” states that: 

[EPA] shall not approve a [SIP] revision . . . if the revision would interfere with 
any applicable requirement concerning attainment and reasonable further progress 
(as defined in section 7501 of this title), or any other applicable requirement of 
[the Clean Air Act].” 

42 U.S.C. 7410(l) (emphasis added).  Accordingly, EPA must disapprove a SIP revision if it 

“would interfere” with the NAAQS or any other requirement of the CAA.  Courts have 

 47 See Virginia v. EPA, 108 F.3d 1397 (D.C. Cir. 1997) (court invalidated multi-State SIP 
call after determining the modeling supporting the call could not stand without the data from one 
of the jurisdictions subject to the call). 
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addressed this provision in some detail and generally concluded that section 110(l) does not 

require absolute “certainty” or a demonstration by the State that a SIP revision “would not” 

interfere with attainment or maintenance of the NAAQS. 

As the Sixth Circuit recognized, “[I]t seems fairly clear that Congress did not intend that 

the EPA reject each and every SIP revision that presents some remote possibility for interference 

[with the NAAQS].”  Ky. Res. Council, Inc. v. EPA, 467 F.3d 986, 994 (6th Cir. 2006) (emphasis 

added) (rejecting petitioners’ claim that the State should have demonstrated that the SIP revision 

in that case would not interfere with attainment of the 8-hour ozone standard).  The Sixth Circuit 

went on to state that the CAA prohibits approval of a revision that “would interfere” with an 

applicable requirement, not one that “could interfere.”  Id.  Thus, “where EPA does not find that 

a SIP revision would interfere with attainment, approval of the revision does no violence to the 

statute.”  Id.  As long as a SIP revision does not “interfere with” air quality (i.e., make it worse), 

EPA must approve it.  See, e.g., id. at 996; Ala. Envtl. Council, 711 F.3d at 1292–93.  Stated 

differently, if the SIP revision meets the requirements of the CAA, EPA must approve it.  See 42 

U.S.C. § 7410(k)(3) (“[T]he Administrator shall approve [a SIP or SIP revision] as a whole if it 

meets all the applicable requirements of this chapter.”); Texas v. EPA, 690 F.3d 670, 676 (5th 

Cir. 2012) (“[I]f a SIP or a revised SIP meets the statutory criteria of the CAA, then the EPA 

must approve it.”); Am. Forest & Paper Ass’n v. EPA, 137 F.3d 291, 294 (5th Cir. 1998) (“EPA 

does not enjoy wide latitude in deciding whether to approve or reject a state’s proposed permit 

program. ‘Unless the Administrator . . . determines that the proposed state program does not 

meet [the specified] requirements, he must approve the proposal.’”); Fla. Power & Light Co. v. 

Costle, 650 F.2d 579, 587 (5th Cir. 1981) (holding that the CAA “requires the Agency” to 

approve a SIP revision that meets the statutory criteria) (emphasis added). 
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As demonstrated in the cases above, courts have interpreted EPA’s role in reviewing SIP 

revisions to be limited by statute.  Specifically, under section 110(l), EPA must disapprove a SIP 

revision only if it “would interfere with” attainment of the NAAQS or a requirement of the CAA.  

The plain language of this section, compared to section 110(k)(5), which requires EPA to call a 

SIP if it “finds” that the SIP is “substantially inadequate” to attain or maintain the NAAQS or to 

otherwise comply with the CAA, demonstrates that the SIP call standard is higher than the SIP 

revision standard.  Accordingly, if Congress limited EPA’s discretion with respect to 

disapproving SIP revisions, Congress certainly did not intend to give EPA unlimited discretion to 

call SIPs that the Agency had previously approved.  It would be illogical and contrary to the 

CAA to interpret section 110 to establish a lower standard for calling a previously approved SIP 

and demanding revisions to it than for disapproving that SIP in the first place. 

Additionally, in evaluating a SIP revision under section 110(l), EPA is required to use 

data and evidence to determine “whether the SIP revision will allow for an increase in actual 

emissions into the air over what is allowed under the existing EPA-approved SIP.”  76 Fed. Reg. 

18,870, 18,873 (Apr. 6, 2011).48  For example, EPA’s decision to approve Alabama’s opacity 

SIP revision in 2008 was supported by substantial record evidence about impacts to the NAAQS.  

73 Fed. Reg. 60,957 (Oct. 15, 2008); but see Texas, 690 F.3d at 677–78 (Commenting on EPA’s 

failure to put forth evidence demonstrating an interference with the CAA to justify its 

disapproval of a SIP revision, the Fifth Circuit stated that “[t]he standard for disapproving a SIP 

revision—that the revision would interfere with the CAA—surely requires more than the EPA’s 

 48  EPA also said that, at least for the submittals at issue in the Alabama opacity SIP 
revision action, “EPA’s view has been that if the SIP revision does not interfere with attainment 
or maintenance of the NAAQS, then it is unlikely to interfere with other applicable 
requirements.”  76 Fed. Reg. at 18,873. 
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bare conclusion.”).  If EPA relies on data and evidence in making decisions on SIP revisions, the 

same level of data and evidence should be required, at a minimum, to support a decision to 

mandate revisions to SIPs under the more stringent “substantially inadequate” standard.  EPA’s 

interpretation of the SIP call provision in its proposed rule, however, provides the Agency with 

more discretion to call previously-approved SIPs and demand revisions to them than to 

disapprove SIP revisions. 

Moreover, as the Sixth and Eleventh Circuits have acknowledged, the statutorily-limited 

role given EPA by section 110(l) in reviewing and approving SIPs gives the States more 

flexibility, which is in tune with the federal–State partnership created by the CAA, and in 

particular, the SIP program.  See Ky. Res. Council, 467 F.3d at 996 (Sixth Circuit noted that “In 

rejecting [a] strict interpretation [of section 110(l)] in favor of one that allows Kentucky more 

flexibility, the EPA does service to a fundamental premise underlying the Clean Air Act scheme, 

which is that the states have the primary responsibility for ensuring that the NAAQS are met.”); 

Ala. Envtl. Council, 711 F.3d at 1293 (Eleventh Circuit agreed that EPA’s 2008 interpretation of 

section 110(l) was a “permissible reading” of the statute because it “appropriately respects the 

state’s choice to achieve air quality standards with ‘whatever mix of emission limitations it 

deems best suited to its particular situation.’”) (quoting Train, 421 U.S. at 79); EME Homer, 696 

F.3d 7, 29 (D.C. Cir. 2012) (“That statutory federalism bar prohibits EPA from using the SIP 

process to force States to adopt specific control measures.”).  Thus, the very powers these courts 

say Congress gave to States regarding SIP revisions, EPA effectively negates through its asserted 

power to call the same SIP. 

EPA also noted in the context of a North Carolina opacity revision, that “the evaluation 

of compliance with section 110(l) must take into account all relevant impacts of the proposed 
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change, and that those impacts may differ depending upon the circumstance.”  70 Fed. Reg. 

61,556, 61,558 (Oct. 25, 2005).  If EPA’s discretion under section 110(l) has been interpreted as 

being limited, at least in part, for the purpose of protecting the federalism aspect of the CAA, 

Congress certainly intended to limit EPA’s discretion under the SIP call provision as well.  

Otherwise, EPA would be free to arbitrarily demand SIP revisions without any proof or evidence 

that the SIP violates a requirement of the CAA, as it proposes in this instance.  As discussed in 

greater detail above, EPA’s interpretation of “substantially inadequate” in this SIP call 

undermines the States’ role in the CAA’s cooperative-federalism system and should not be 

entitled to deference.  By ignoring its burden under the SIP call provision and failing to take into 

account all relevant impacts of the proposed change, EPA has infringed upon the States’ rights 

and disrupted the federal–State partnership. 

The D.C. Circuit and the Eleventh Circuit have recognized that Congress “undoubtedly 

can limit an agency’s discretion to reverse itself.”  See New Jersey v. EPA, 517 F.3d 574, 583 

(D.C. Cir. 2008); Ala. Envtl. Council, 711 F.3d at 1291 (citing New Jersey, the Eleventh Circuit 

noted that their decision was consistent with the important qualification on an agency’s ability to 

change its position and reverse policy, and concluded that “the Clean Air Act’s express statutory 

provisions for revising and correcting a SIP preclude the EPA’s reliance on any claim of inherent 

authority here.”).  The issue in New Jersey involved EPA’s authority to delist sources of 

hazardous air pollutants (“HAPs”) that it has previously listed without making the findings 

required under section 112(c)(9), 42 U.S.C. § 7412(c)(9).  Under the statute, to list certain EGU 

as sources of HAPs, EPA is merely required to find that doing so is “appropriate and necessary.” 

42 U.S.C. § 7412(n).  To delist such a source, however, EPA must make “specific findings,” as 

enumerated by section 112(c)(9).  New Jersey, 517 F.3d at 578.  EPA argued that it possessed the 
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authority to remove EGUs from the section 112 list under the “fundamental principle of 

administrative law” and its “inherent authority to reverse an earlier administrative 

determination.”  Id. at 582.  The D.C. Circuit disagreed, finding that Congress “unambiguously 

limit[ed] EPA’s discretion to remove sources . . . from the section 112(c)(1) list once they have 

been added to it” with the language used in section 112(c)(9).  Id. at 583.  The D.C. Circuit 

further stated that: “EPA may not construe [a] statute in a way that completely nullifies textually 

applicable provisions meant to limit its discretion.”  Id. (quoting Whitman v. Am. Trucking 

Ass’ns, 531 U.S. 457, 485 (2001)).   

The Supreme Court of the United States has also recently found that an “agency may 

not . . . depart from a prior policy sub silentio or simply disregard rules that are still on the 

books.”  FCC v. Fox Tele. Stations, Inc., 556 U.S. 502, 515 (2009).  And the agency’s 

“awareness that it is changing position” is not necessarily the only requirement, but rather is 

“demand[ed]” by and a part of the agency’s “reasoned explanation . . . for the new policy.”  Id.  

In fact, the Fox court provided some examples of when an agency should “provide a more 

detailed justification than what would suffice for a new policy created on a blank slate,” such as:  

when, for example, its new policy rests upon factual findings that contradict those 
which underlay its prior policy; or when its prior policy has engendered serious 
reliance interests that must be taken into account.  It would be arbitrary or 
capricious to ignore such matters.  In such cases it is not that further justification 
is demanded by the mere fact of policy change; but that a reasoned explanation is 
needed for disregarding facts and circumstances that underlay or were engendered 
by the prior policy. 

Id. at 515–16 (internal citation omitted). 

Although the Court ultimately upheld the FCC’s new position in this case, it noted that 

the specific circumstances in that case made obtaining “empirical evidence” to support the 

agency’s rationale unusually difficult.  Id. at 519.  In the case of the proposed rule, the type of 

empirical evidence needed to support EPA’s policy reversal is precisely the type of 
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information—specifically, data relating to air quality—that EPA routinely obtains and evaluates 

for other SIP actions.  Therefore, EPA cannot escape its duty to base its policy reversal “upon 

factual findings that contradict those which underlay its prior policy” that SSM provisions are 

consistent with the CAA.  See Fox, 566 U.S. at 515. 

4. EPA’s historical “substantially inadequate” findings have been 
based on facts such as new monitoring data or changes in law, 
not re-interpretations of the CAA and spontaneous changes in 
policy 

A review of EPA’s previous SIP calls reveals how different its current proposal is from 

its past practice and illustrates how EPA, at least until recently, understood its legal obligations 

before issuing a SIP call under section 110(k)(5).  EPA has issued dozens of SIP calls.  EPA has 

justified most of those historical SIP calls based on very specific factual findings, such as new 

monitoring data demonstrating that a State is failing to maintain the NAAQS49 or attain the 

NAAQS by the required compliance deadline.50 Other SIP calls have been based on the issuance 

of newly adopted laws or regulations requiring States to adjust their SIPs accordingly.51  While 

 49 See, e.g., 76 Fed. Reg. 41,424 (July 14, 2011) (issuing a SIP Call to Iowa in light of 
NAAQS exceedances detected in the Muscatine area); 76 Fed. Reg. 763 (Jan. 6, 2011) (proposed 
rulemaking finding Kansas SIP substantially inadequate based on “updated modeling” that 
“demonstrates that emissions from Kansas do interfere with maintenance of the 1997 8-hour 
ozone NAAQS in downwind areas”); 71 Fed. Reg. 19,432 (Apr. 14, 2006) (explaining that “the 
[Missouri] SIP has been found inadequate to attain and maintain the NAAQS . . . as evidenced 
by three quarters of monitored violations in 2005 . . . despite implementation of all control 
measures contained in the SIP.”); 58 Fed. Reg. 41,430 (Aug. 4, 1993) (“find[ing] the SIP 
inadequate based on predicted violations of the SO2 NAAQS that have been modeled in the 
Billings-Laurel area” of Montana as demonstrated by a “modeling study . . . and the State’s 
further analysis” and providing with rulemaking a technical support document that “discusses in 
more detail the ambient standard and its health effects . . . [and] modeling studies”). 

50 See, e.g., 53 Fed. Reg. 34,500 (Sept. 7, 1988) (issuing a SIP Call to thirty-five States 
for failure to attain the ozone NAAQS by December 31, 1987). 

 51 See, e.g., 78 Fed. Reg. 889, 890 (Jan. 7, 2013) (finding California SIP to be 
substantially inadequate for failure “to adopt and implement an attainment demonstration plan 
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those SIP calls were justified based on the development of new data or new laws, no such new 

information or change in law underlies EPA’s proposed action here.  Instead, EPA’s proposal to 

eliminate Alabama’s and thirty-five other States’ SSM provisions is based on an interest group’s 

petition for review, a spontaneous change in policy, and newly developed interpretations of the 

CAA that are contrary to Congress’s intent and also unreasonable. 

Only a very few SIP calls have been justified on a different basis from that described 

above.  One example is EPA’s NOX SIP call.  The NOX SIP call was not based on new 

monitoring data or a newly adopted law, but rather a new technical analysis prepared by EPA 

demonstrating a failure of several States to sufficiently mitigate interstate transport of ozone.  In 

the NOX SIP call, EPA’s primary concern was that twenty-two eastern States and D.C. failed to 

include sufficient provisions to prevent significant contribution to nonattainment in neighboring 

States, thus violating the “good neighbor” provision of section 110(a)(2)(D)(i)(I).  However, 

instead of relying on a bald assertion that the States’ SIPs did not address this “transport” 

problem, EPA’s NOX SIP call was supported by a detailed technical analysis of the amount of 

nitrogen oxide (NOX) pollution that was drifting from each State into a neighboring State.  Using 

that analysis, which involved a variety of complex modeling evaluations, EPA determined which 

States qualified as “significant” contributors and established specific numerical NOX budgets for 

each State to eliminate that significant contribution. 

for the 1-hour ozone standard”); 75 Fed. Reg. 77,698 (Dec. 13, 2010) (EPA’s Greenhouse Gas 
(GHG) PSD permitting program); 62 Fed. Reg. 8314 (Feb. 24, 1997) (EPA’s Credible Evidence 
Rule, adopted in light of Congress’s decision to “revise[ ] Section 113(e)(1) of the Act to 
overrule a federal court decision [Kaiser Steel] that had held that only specified reference test 
data could prove violations.”); 59 Fed. Reg. 48,668 (Sept. 22, 1994) (proposed SIP call to require 
States to adopt in their SIPs an Ozone Transport Commission Low Emission Vehicle program to 
address pollution transport). 
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While the D.C. Circuit generally upheld the NOX SIP call, it rejected the portions 

applicable to Wisconsin, Missouri, and Georgia because EPA’s technical analysis did not 

sufficiently support its determination that those States contributed significantly to nonattainment 

in neighboring States.  Michigan v. EPA, 213 F.3d 663 (D.C. Cir. 2000).  Specifically, the court 

held that “EPA failed to explain how Wisconsin contributed to nonattainment in any other state” 

(even though it was clear that Wisconsin sources generally contributed to ozone in the region).  

See id. at 681.  Similarly, the court held that EPA had not proven that Georgia and Missouri 

contributed significantly to neighboring States’ nonattainment because the models relied upon 

only covered a portion of the State (even though EPA claimed that the portion analyzed did have 

a significant contribution).  See id. at 681–82.  The court thus vacated the SIP call for these three 

States because EPA did not provide sufficient factual support for its own justification. 

In short, both EPA’s own analytical approach to developing the NOX SIP call and the 

D.C. Circuit’s analysis of the unsupported portions of the NOX SIP call confirm that EPA has a 

meaningful obligation to fully support any justification it provides for issuing a SIP call.  EPA’s 

proposed SIP call for Alabama’s SSM provisions fails to contain any factual analysis, and thus 

fails to satisfy that obligation.  

A relatively unique SIP call is EPA’s effort to seek reasonable assurances from California 

regarding whether its permitting authorities could require major agricultural emission sources to 

obtain PSD permits.  The California legislature had adopted a provision exempting such sources 

from the PSD permitting program entirely, despite the clear requirement in the CAA that all 

stationary sources emitting more than a certain amount of any regulated pollutant obtain a PSD 
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permit.52  EPA’s SIP call to California thus differs from EPA’s proposed action in this instance 

because California’s exemption for agricultural emissions sources misconstrued a clear 

requirement of the CAA.  As noted above, the SSM provisions EPA seeks to eliminate do not 

run afoul of any clear requirement of the Act.  The only CAA requirement EPA claims to be 

violated by SSM provisions is based on a flawed interpretation of the CAA that cobbles together 

section 302(k) and the Act’s enforcement provisions by arguing that any exceedance of 

“continuous” numeric emission limitations during SSM must be considered a “violation.”  As 

noted above, the CAA contains no such requirement. 

Only EPA’s SIP call for the State of Utah’s SSM provision relies on similar justifications 

as those it uses to support this current proposal to take similar action for Alabama and thirty-five 

other States.  Although EPA’s SIP call to Utah was recently upheld by the U.S. Court of Appeals 

for the Tenth Circuit,53 that decision does not support EPA’s proposal here for several reasons.  

As an initial matter, the court understood the Utah SSM provision to provide, not only an 

exclusion from State-based emission limit, but also from all MACT standards as well.  As noted 

above, the D.C. Circuit has held that MACT standards are based on a highly prescriptive level of 

emissions control that SSM provisions may not override.  Because Alabama’s and many other 

SSM provisions in question do not apply to MACT standards, the court’s narrow decision to 

 52 See 42 U.S.C. § 7475 (“No major emitting facility on which construction is 
commenced after August 7, 1977, may be constructed in any area to which this part applies 
unless – (1) a permit has been issued for such proposed facility in accordance with this 
part . . . .”); 42 U.S.C. § 7479 (emphasis added) (“For purposes of this part – (1) The term ‘major 
emitting facility’ means . . . [and] any other source with the potential to emit two hundred and 
fifty tons per year or more of any air pollutant.  This term shall not include new or modified 
facilities which are nonprofit health or education institutions which have been exempted by the 
State.”). 

 53 US Magnesium v. EPA, 690 F.3d 1157 (10th Cir. 2012). 
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uphold EPA’s Utah SIP call cannot serve as a broad basis for EPA’s sweeping thirty-six-State 

SIP call. 

More importantly, however, the Tenth Circuit did not consider a multitude of issues.  In 

fact, the Court expressly refused to define EPA’s obligation to find a SIP “substantially 

inadequate” before issuing a SIP call.54  Although the court noted that EPA need not show actual 

NAAQS violations in the past to support a SIP call, the court’s opinion does not exempt EPA 

from making any factual finding to support its NAAQS concerns.  Even if EPA does not have to 

show past nonattainment, it must at least provide some explanation as why it is concerned about 

future nonattainment.  In the Utah SIP call, EPA at least cited to the emission limitations that 

Utah relied upon in its attainment planning, but no such analysis can be found in its proposal for 

the other thirty-six States subject to its proposed SIP call.  EPA’s failure to even take this 

minimal step confirms that EPA has not yet even begun the process of determining whether its 

NAAQS concerns are warranted, and thus whether its proposed SIP call could be justified.  

EPA’s limited success in defending its SIP call to Utah does not remedy these fundamental flaws 

in its proposed action. 

Thus, taken together, EPA’s own past practice in its previous SIP calls confirm that the 

obligation to find a State’s SIP “substantially inadequate” before issuing a SIP call is not a 

meaningless requirement.  EPA may not satisfy that obligation with mere speculation and 

conjecture.  It must identify a provision that fails to comply with the CAA or show how a 

provision would interfere with a State’s obligation to attain the NAAQS or mitigate interstate 

54 Id. at 1167 n.3 (“US Magnesium also argues that the EPA failed to define the term 
‘substantially inadequate,’ but it raises this argument for the first time in its opening brief. 
Because US Magnesium did not raise this argument in its comments on the proposed rule, it 
cannot raise it now.”). 
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transport.  EPA has completed no such analysis in its proposed SIP call, and therefore has much 

more work to do before it could issue a legally supportable SIP call for all of the thirty-six States 

named in its proposal. 

D. EPA Has Arbitrarily and Capriciously Failed To Consider the 
Significant Cost, Technical, and Operational Burden of This Rule 

Contrary to EPA and Sierra Club’s characterization, SSM provisions are not “loopholes.”  

The States that adopted them had very good reasons for doing so.  Recognizing that higher 

emission rates during SSM events are unavoidable, ADEM reasonably decided that emission 

limitations should be tailored to emission levels achievable during normal operations, in which 

most sources spend the vast majority of their operating time.  As a result, ADEM determined that 

sources should not be penalized for unavoidable emissions during periods for which the limits 

were not designed, and adopted SSM provisions to excuse unavoidably higher emission rates, so 

long as sources continued to employ good air control practices.  Thus, emission limits designed 

for normal operations simply do not apply during SSM events, just as emission limitations 

tailored for a specific industry do not apply to other industries. 

Industrial facilities are not unique in requiring special consideration of periods of startup, 

shutdown, and malfunction.  In the broad world of technology, the fact is that many systems do 

not operate at desired performance until the startup (or shutdown) has been completed—personal 

computers, cell phones, automobile emissions systems, heating and air conditioning systems, and 

other examples too numerous to mention—and users of those technologies understand that these 

short, transient periods are necessary given the limits of today’s technology.  Even emissions 

tests for automobiles must be completed after the car is warmed up rather than during startup due 

to factors outside of the driver’s control affecting emissions during startup until the emissions 
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controls are fully functional.55  Like the emission controls installed at industrial facilities, 

automobile emission controls systems may also malfunction in a way that results in increased 

emissions.  In such cases, although a “check engine” light is displayed, the driver cannot simply 

abandon the vehicle immediately on the highway.  Industrial facilities must likewise follow an 

orderly and safe path for assessing the malfunction and completing any necessary repairs.  In 

many cases, an immediate shutdown will not be possible or could further increase emissions, 

damage to the equipment, or present a safety hazard. 

These are the same reasons EPA has adopted numerous SSM provisions as part of its 

own emission standards for decades.  The policy reversal inherent in EPA’s proposed SIP call, 

however, ignores this reasonable approach and the real-world facts upon which it is based.  In the 

preamble to its proposal, EPA at least acknowledges part of the reason that SSM provisions are 

needed, by recognizing that higher emissions are unavoidable during malfunctions.  EPA 

Statutory Memorandum at 7–8.  Yet EPA fails to consider the rest of the story by failing to 

evaluate even a single underlying emission limit that it generically claims should be “otherwise 

applicable” during SSM events.  If EPA had analyzed even a single underlying emission 

limitation, it may have realized that those limits were never designed to apply during SSM 

events, thus eliminating EPA’s justification for treating “excess emissions” during those events 

as “violations.”  In short, it is the underlying policy choice of States to tailor their emission 

55 As an example, the State of California’s Bureau of Automotive Repair regulations 
state, “Before the emission portions of the inspection . . . Verify the vehicle is warmed up to 
normal operating temperature. If the vehicle is not at normal operating temperature, the vehicle 
may either be idled (low idle) or driven normally as necessary to achieve normal operating 
temperature.”  This is necessary because the vehicle’s emission control (catalytic converter) 
cannot reduce emissions until it has reached its normal operating temperature. 
http://www.bar.ca.gov/80_BARResources/05_Legislative/RegulatoryActions/Smog%20Check%
20Manual%20w-diesel%208-09%20V3.pdf. 
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limitations for normal operations that EPA’s proposed SIP call fails to address, even though 

EPA’s proposal would inevitably eliminate that policy choice.  By failing to analyze any 

underlying emission limitations, EPA’s proposal also fails to address the impact of its proposal 

or even consider whether its rule is technically feasible.  The costs of EPA’s proposal could be 

significant and, as explained further below, essentially limitless due to the impossibility of 

avoiding all “excess emissions” that EPA’s proposal would label as “violations.” 

1. EPA’s SIP call would impose significant costs and burdens on 
Alabama Power and its customers without any measurable air 
quality benefits 

a. Increased emissions during SSM or other non-normal 
operations are often unavoidable 

By EPA’s own definition, malfunctions are unavoidable, and the disruptions of process 

and control equipment caused by malfunctions can lead to higher emission rates of some 

pollutants, depending on the type of malfunction involved.  When malfunctions occur, facility 

operators typically must operate the facility differently to allow repairs to be made and to protect 

the equipment and/or structures from further damage, and to ensure compliance with additional 

fire and safety regulations as well as the protection of human life.  Higher emissions during these 

periods can occur in spite of good operating practices.  Due to their unexpected and unintended 

nature, however, malfunctions are difficult to describe in a general fashion, and instead must be 

addressed on a case-by-case basis, as EPA’s proposed “affirmative defense” implies and accepts. 

In its proposal, EPA seizes on the “planned” nature of startup and shutdown events, first 

to argue that such events should be considered “normal operations,” then to deny that higher 

emission rates during such events are unavoidable, and finally to characterize such emissions as 

“violations” that are not entitled to any defense (despite the affirmative defense provided in all 

prior versions of EPA’s SSM policy).  EPA fails to recognize, however, that “planned” startup 
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and shutdown events are not “normal operations,”56 as that term has always been used in the 

past, and that higher emission rates that occur during startups and shutdowns remain 

unavoidable, despite EPA’s sudden change in policy. 

Higher emission rates are unavoidable during startups and shutdowns because those 

events themselves are unavoidable, and because emission rates unavoidably increase during 

those events.  Obviously, units must startup and shutdown from time to time (unless a unit is 

being retired, of course).  The fact that such events are “planned” makes them no less 

unavoidable.  In addition, the operating characteristics of most units during startup and shutdown 

will unavoidably result in higher emission rates of at least some pollutants.  Appendices A and B 

to these comments provide a detailed explanation of the reasons that some emission rates are 

unavoidably higher during startup and shutdown events for pulverized coal-fired units and for 

natural gas- and oil-fired simple- and combined-cycle units, respectively.  In summary, all three 

types of units have higher emissions during startup and shutdown for essentially the same two 

fundamental reasons: (i) combustion efficiencies are different during startup and shutdown and 

(ii) many emission control systems cannot operate, or operate at optimal efficiency, during 

startup and shutdown.  These technical realities have been recognized and analyzed by EPA for 

decades, in its evaluation and promulgation of NSPS. 

These realities are the unavoidable consequence of efforts to design facilities and 

emission controls for optimum efficiency during normal operations at or near full design 

capacity.  Since emission units cannot be designed for optimum performance at all levels of 

56 Yet EPA has in the past referred to SSM as “non-normal operations.”  See EPA’s 
Emissions Inventory Guidance for Implementation of Ozone and Particulate Matter National 
Ambient Air Quality Standards (NAAQS) and Regional Haze Regulations, EPA-454/R-05-001 
(Nov. 2005), Appendix B: REVISED RULE EFFECTIVENESS GUIDANCE § 8. 
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operation (and optimizing a unit for maximum efficiency during transient conditions is also 

impossible), facilities and their emission controls are designed to operate at maximum 

efficiencies at full load.  Designing facilities in this manner ensures the greatest efficiency of the 

emission units overall because the units will operate at or near design capacity far more often 

than lower operating levels, even though operational efficiency will unavoidably drop somewhat 

at lower levels.  Ignoring these realities risks damaging the equipment, presenting serious safety 

concerns for the employees operating them, and perhaps even result in higher emission rates 

overall.  For example, introducing a new fuel before combustion is optimized for that fuel can 

result in explosion hazards, and engaging an emissions control device before operational 

temperatures are reached can damage the equipment and result in higher emission rates once 

steady-state operations commence. 

Because combustion occurring during startup and shutdown is less efficient than the 

steady combustion which occurs at normal operating temperatures, certain “combustion-related” 

pollutants (i.e., those generated primarily by the combustion process itself) may be emitted at 

higher rates than during normal operations.57  For example, the two primary combustion-related 

pollutants—nitrogen oxides (NOX) and carbon monoxide (CO)—can be emitted at higher short 

term emission rates during startups and shutdowns.  Since natural gas generally contains 

relatively low concentrations of nitrogen, the primary mechanism of NOX formation is thermal 

input, whereby free nitrogen in combustion air oxidizes to form NOX.  Because this reaction has 

a very high reaction temperature, more thermal NOX is generated as load or other output and 

temperature increase.  CO emissions, on the other hand, result from incomplete combustion that 

57 Fuel-based pollutants, in contrast, are generally emitted at lower rates because they are 
much more dependent on fuel usage and startup and shutdown procedures generally require less 
fuel than normal, steady-state operations. 
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often occurs during the low loads and transient conditions that occur during startup and 

shutdown.  Accordingly, emission rates of these pollutants are generally inversely related – in 

other words, efforts to decrease one of the two pollutants can result in increases of the other, as 

shown in the chart below: 

 

 

These characteristics make it very difficult to match the emission rates achievable during 

normal, steady-state operation with those occurring during periods of operation when 

temperatures are fluctuating, such as startup and shutdown. 

In addition, many units are equipped with combustion controls (e.g., low NOX burners or 

water/steam injection and dry low NOX combustors) that must be operated differently during 

startup, resulting in unavoidable increases in short term emission rates.  Although these controls 

are designed to carefully balance the combustion process at normal operating levels, they must 

complete several interim stages during startup during which the combustion equipment is slowly 

brought up to the temperature at which combustion can be optimized.  During these interim 

stages, the efficiency of combustion cannot be optimized, which can result in even higher 
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emission rates of combustion-related pollutants, even though the reduction of these pollutants 

during normal operations overwhelms these initially higher emission rates and results in an 

overall improvement in emissions performance for the unit as a whole. 

Finally, emissions during SSM periods are also higher than emissions during normal 

operations because emissions control technologies do not achieve maximum reductions until 

certain operating parameters, such as temperature and pressure, are met.  It is impossible for 

emissions during transient SSM conditions to be reduced to the same levels achievable during 

normal operations with optimal operation of control technologies.  For the many reasons 

described in the attached appendices, achieving all emission limitations during SSM is not only 

technically infeasible, but also inconsistent with manufacturers’ recommendations and safe 

operating procedures for the control equipment.  The following provides just a few of the 

examples explained in more detail in the attached appendices: 

• Electrostatic Precipitators (“ESPs”) often cannot be fully engaged during fuel oil startup 

because the fuel oil could coat the collecting plates, interfere with proper charging of the 

plates, and cause fires that could damage equipment.  

• Selective Catalytic Reduction (“SCR”) systems are not effective below certain 

temperature ranges.  Operation of SCRs at inappropriate temperatures could damage the 

equipment and result in increased emissions of ammonia. 

• Fabric Filter Baghouses, if operated at temperatures below the acid dew point, can be 

damaged by acid condensation on the bags, resulting in increased emissions. 

EPA’s own MATS rule recognizes the challenges that electric generating units face in attempting 

to engage certain types of emission controls during startup.  See 40 C.F.R. Part 63, Subpart 

UUUU, Table 3. 
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The discussion presented in Appendices A and B for coal-, natural gas- and oil-fired units 

are not merely Alabama Power’s concerns—all similar units share the same limitations across 

the industry.  In fact, equipment specifications for controls at coal- and natural gas- and oil-fired 

units often limit or prohibit operation of control equipment during startup, which EPA’s proposal 

could otherwise require.  Requiring operation of controls during startup and shutdown could 

force facilities to compromise good engineering and operational practices, such as those outlined 

in the National Fire Protection Codes, designed to ensure proper, safe operation of large 

industrial equipment, like the boilers that comprise Alabama Power’s generating units.  

Regardless of EPA’s desire to impose one-size-fits-all emission limitations over operations 

where compliance will be impossible, neither Alabama Power nor any other industrial source can 

ignore safety and the practical realities associated with the unavoidable, transient conditions that 

occur during SSM events.  Given the challenges in operating emissions control equipment during 

startup and shutdown, EPA’s proposed SIP call is unreasonable—forcing units to attempt to 

continue complying with emissions limitations designed for normal operations even during 

startups and shutdowns is simply unrealistic. 

Considering the typical emission limitations currently applicable to power plants, the 

greatest impact of EPA’s proposed rule likely to fall upon power plants will be if elevated 

opacity conditions during periods of SSM not currently subject to numeric emission limitations 

become “violations.”  At twenty percent, with no exclusion for equipment malfunctions, 

Alabama’s opacity limitation is among the most stringent in the United States, particularly when 

compared to a number of States whose SIPs allow sources up to thirty, forty, and even sixty 

percent opacity, either under certain circumstances or at all times.  The chart below summarizes 

such opacity limitations in 15 of these states. 
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State Citation Opacity Limitation 

Arkansas Ark. Code R. 
§ 19.503(A)(1) 

Allowing sources in Arkansas installed prior to 
January 30, 1972, up to 40% opacity for aggregate 

of six minutes per hour and three six-minute 
periods above 40% per 24-hour period 

Connecticut 
Conn. Agencies Regs. 

§ 22A-174-18(b)(1)(B) & 
(2)(B) 

Allowing stationary sources in Connecticut up to 
40% opacity during any one-minute block average 

Hawaii Haw. Code R. § 11-60.1-
32(a) 

Allowing stationary sources in Hawaii which 
commenced construction before March 21, 1972, 

up to 40% opacity 

Indiana 326 IAC 5-1-2(1)(A),(B) 

 Allowing sources in certain portions of Indiana up 
to 40% opacity in any six-minute averaging period 
and up to 60% opacity for fifteen total minutes per 

six-hour period 

Iowa Iowa Admin. Code r. 567-
23.3(2)(d) Allowing sources in Iowa up to 40% opacity 

Kansas Kan. Admin. Regs. § 28-
19-650(a)(2) 

 Allowing stationary emissions units in existence 
before January 1, 1971, up to 40% opacity 

Maine 06-096-101 Me. Code. R. § 
(2)(B)(1)(f) 

Allowing fuel burning equipment up to 30% 
opacity on a six-minute block average basis 

Missouri Mo. Code Regs. Ann. tit. 
10, § 10-6.220(3)(A) 

Allowing all existing sources in certain portions of 
Missouri up to 40% opacity at all times and up to 
60% opacity for aggregate of six minutes per hour 

Montana Mont. Admin. R. 
17.8.304(1) 

Allowing any source in Montana installed by 
November 23, 1968, up to 40% opacity averaged 

over six consecutive minutes 

North Dakota N.D. Admin. Code 33-15-
03-01 

Allowing existing sources of emission in North 
Dakota up to 40% opacity under all circumstances 

and 60% opacity for one six-minute period per 
hour 

Oregon Or. Admin. R. 340-208-
0110(1) 

Allowing existing sources outside special control 
areas in Oregon up to 40% opacity 

Utah Utah Admin. Code r. 307-
201-3(1) 

allowing sources in Utah constructed by April 25, 
1971, up to 40% opacity 

Vermont 
 
 

12 031 001 Vt. Code R. 
§ 5-211(1) 

Allowing sources in Vermont installed prior to 
April 30, 1970, up to 40% opacity during 

aggregate period of six minutes per hour and up to 
60% at any time 

Wisconsin Wis. Admin. Code NR § 
431.04 

Allowing owner or operator of source in 
Wisconsin constructed or modified by April 1, 

1972, up to 40% opacity 

Wyoming WAQSR 3 Wyo. Code r. 
§ 2(b) 

Allowing existing sources in Wyoming up to 40% 
opacity 
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Obviously, the State of Alabama has made choices to apply exceptionally strict numeric 

emission limitations for opacity, especially as compared to other States.  Alabama made those 

choices through rules that explicitly stated that those strict numeric emission limitations do not 

apply during periods of SSM, when equally strict and enforceable non-numeric emission 

limitations apply continuously.  EPA does not assert any air quality basis or justification for its 

proposed rule and, in fact, denies that it has any obligation to consider air quality in Alabama 

before finding Alabama’s SIP to be “substantially inadequate” under the CAA, but it would be 

especially disingenuous of EPA to make such a finding about Alabama’s SIP when the area of 

air pollution control most affected by that finding is an area where Alabama’s SIP is very plainly 

more strict and more demanding on sources than almost any other State’s.  EPA’s erroneous 

approach to this issue leads to absurd and unfair results for the affected States and the affected 

sources, especially for Alabama. 

In summary, the emission characteristics of Alabama Power’s generating units during 

startup and shutdown will often prevent compliance with emission limitations designed for 

normal, steady-state operations.  That reality must be recognized in developing any air quality 

program to ensure it will be achievable during all periods of operation.  EPA’s proposal to 

eliminate the Alabama’s SSM provisions, and prohibit the State from adopting any provision for 

startups and shutdowns, could force sources to comply with emission limitations during periods 

when they were never meant to apply, thus rendering those emission limitations unachievable. 

b. Even during SSM events, Alabama Power minimizes 
emissions 

Despite the challenges Alabama Power faces during SSM events, the Company’s 

operating practices provide a safe working environment for our employees, protect the 

equipment, and at the same time ensure emissions are well-controlled during normal, steady-state 
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operations and minimized during SSM events.  Although higher emission rates are often 

unavoidable during SSM events, Alabama Power has ample incentive to move through these 

transient conditions (i.e., startup, shutdown, and load change) as quickly and safely as possible.  

Unit startup is only initiated when there is enough electrical power demand on the grid to justify 

the operation of the unit, and that demand must be met on time and balanced on an immediate 

basis. 

In addition to these practical and economic incentives, the air quality permits applicable 

to all Alabama Power units specifically require SSM emissions to be minimized and the use of  

good air pollution control practices.  See Ala. Code §  22-28-16(d); Ala. Admin. Code  r. 335-3-

14-.03(1)(h)(2)(ii).  All facilities must take all reasonable actions to minimize the magnitude and 

duration of emissions during SSM events, even though emission rates during those events may 

unavoidably rise above the emission limitations designed for normal, steady-state operation.  

Emissions from Alabama Power’s sources are monitored at all times, including during periods of 

SSM, and ADEM receives and reviews that monitoring data regularly.  Furthermore, ADEM 

reviews periodic compliance reports submitted by Alabama Power and, if necessary, is 

authorized to dispute any facility’s efforts to minimize emissions and take enforcement action as 

appropriate.  Citizen groups, such as Sierra Club, also retain this right. 

c. EPA’s proposal to eliminate the States’ SSM provisions 
will result in significant costs to Alabama Power 

Without an appropriate SSM provision, industrial facilities will be required to comply 

with numeric emission limitations that were never intended to apply in such circumstances, and 

which would ignore the practical reality of unavoidably higher emission rates during SSM 

events.  The fundamental and unwarranted shift in policy proposed by EPA will have significant 

practical consequences for thousands of industrial facilities. 
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For industrial facilities, it may not be technically feasible to eliminate higher short term 

emission rates during SSM.  In some cases, while it may be possible for a facility to make certain 

operational adjustments, there are potential consequences leading to increased costs of operation, 

including: 

• Increased wear and tear and risks of damage to production and emissions control 
equipment 

• Degradation of performance of production and control equipment during normal 
operation 

• Constrained operational flexibility, limiting the ability of businesses to operate 
efficiently or start up when called to do so 

• Installation of additional emission controls that can range in cost from tens of 
thousands of dollars for a small facility to hundreds of millions of dollars for a 
large facility, with perhaps little to no environmental benefit 

• Installation of natural gas pipeline and combustion equipment to allow the use of 
alternative fuel during SSM, if economical, feasible, and available, that could 
easily reach hundreds of millions of dollars per facility 

Specifically for Alabama Power, the potential costs associated with EPA’s rules will involve (i) 

pressures to operate units out of dispatch order and rely on replacement power that will involve 

significantly higher production costs, (ii) unwarranted civil penalties for emissions that cannot be 

avoided and for which no defense will be available, and (iii) the potential for orders of injunctive 

relief that are far more stringent than any other standard ever before implemented under the 

CAA. 

i. Running out of dispatch order and the use of 
replacement power 

If Alabama Power facilities were required to slow the rates of load change or 

significantly limit the overall number of startups due to the proposed rule, the Company would 

likely have to bring more units on line at any given time to ensure sufficient capacity is readily 

available to balance electricity demand with load and avoid a blackout.  The result would be 
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more costly to consumers and result in increased emissions.  In addition, any changes to these 

good operating practices required by EPA’s proposal could threaten worker safety and damage 

equipment.  If a fossil fuel-fired EGU is experiencing elevated emissions during an excluded 

period and the unit is forced to reduce load or to come off line, it is likely that the replacement 

generation or purchased power is more costly than the generation it replaces.  This added cost to 

customers is unjustified given the lack of any appreciable environmental benefit this proposed 

SIP call might achieve.  Moreover, the replacement generation could even have higher emission 

rates than the generation it replaces, depending on the standards that apply to the replacement 

generating unit. 

ii. Civil penalties 

It should go without saying that civil penalties are not warranted for unavoidable events.  

That idea of fairness provides the foundation for EPA’s decision to at least allow an affirmative 

defense for excess emissions during malfunction events.  However, EPA denies the same level of 

fairness during startup and shutdown events, even though higher emission rates in those periods 

can be just as unavoidable as those that may occur during malfunctions.  EPA’s attempt to 

characterize startup and shutdown events illustrates EPA’s lack of understanding as to how 

States have designed the “emission limitations” that EPA seeks to apply during SSM periods and 

the practical challenges all industrial sources face in designing and operating both process 

equipment and emission controls.  Because startup and shutdown inevitably result in periods of 

higher emission rates, EPA’s proposal will subject Alabama Power to an inevitable risk of civil 

penalties, regardless of the efforts made at the generating units subject to EPA’s rule.  At the 

current maximum penalty rate of $37,500 per day per violation, such penalties could represent a 

significant cost.  If Alabama is forced to eliminate SSM exclusions and affirmative defenses 
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from their SIPs as EPA has proposed, then Alabama Power’s sources will be exposed to such 

civil penalties immediately upon EPA’s approval of the SIP revisions. 

iii. Injunctive relief 

EPA’s proposed SIP call would also leave sources vulnerable to attack for injunctive 

relief which, under EPA’s proposal, would be freely available for all unavoidable emissions.  

Without some form of relief, EPA’s policy would thus force all sources to consider installing any 

additional controls available that could potentially reduce emissions during startup, even if those 

controls would not be cost-effective and even though those controls would not be capable of 

achieving 100 percent compliance.  As such, EPA’s recommended SSM policy would enable 

lawsuits for additional control equipment without regard to cost or achievability.  As such, EPA 

and citizen groups such as Sierra Club could attempt to use lawsuits to force all sources across 

the country to comply with more stringent regulations than could ever be required as BACT, 

MACT, “Best System of Emission Reductions” or any other measure of stringency that takes 

into account cost or achievability.  In fact, EPA’s proposal, if followed to the letter by States, 

would even be more stringent than “Lowest Available Emission Rate” requirements because 

sources could be forced to install controls even if those controls could never be expected to 

achieve the 100 percent compliance during startup and shutdown that EPA’s proposed SIP call 

would require.  EPA’s claim that this result is required by section 110, section 302(k), or any 

other section of the CAA is false.  States are clearly authorized to determine the level of 

stringency needed to achieve the goals of the CAA, not EPA.  EPA cannot force them to adopt a 

program that eliminates any consideration of cost or achievability through a SIP call seeking to 

impose EPA’s own policy choices. 

If successful, the costs associated with lawsuits seeking injunctive relief for SSM 

emissions could be staggering.  For example, if such lawsuits seek to force a plant to replace 
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distillate fuel oil with natural gas for startup and flame stabilization on a coal-fired electric 

generating unit, and the generating plant does not already have natural gas available, a new 

natural gas pipeline would be required.  The cost to install a natural gas pipeline can exceed $100 

million.  In order to reduce instances of elevated opacity during excused periods, future lawsuits 

could also seek to compel utilities to install a baghouse on a coal-fired electric generating unit 

(even if EPA’s MATS rule would not require a baghouse).  The cost to install a baghouse on a 

large coal-fired electric generating unit can exceed $300 million.  EPA has made absolutely no 

showing of any environmental benefit that would result from such costs, as explained in other 

sections of these comments. 

2. EPA’s SIP call would also impose significant administrative 
burdens and costs on Alabama and ADEM without 
measurable air quality benefits 

In Section X of the preamble, EPA claims that “EPA’s proposed action . . . merely 

reiterates the EPA’s interpretation of the CAA and does not require States to collect any 

additional information.”  78 Fed. Reg. at 12,538.  Instead, the proposal simply “requires the state 

to revise its SIP to comply with existing requirements of the CAA.”  Id. at 12,538.  That 

conclusion is at odds with EPA’s own statements.  This action broadly applies to “states, U.S. 

territories, local authorities, and eligible tribes that are currently administering, or may in the 

future administer, the EPA-approved implementation plans.”  Id. at 12,461.  EPA acknowledges 

that “the proposal may be of interest to all air agencies” given the significance of the rulemaking.  

Id. at 12,465.  According to EPA’s own statements, this proposal announces a new interpretation 

of the CAA and new CAA policy, revising the Agency’s previous, non-binding guidance on 

emissions during SSM events.  See id. at 12,477 (emphasis added) (discussing EPA’s 

“Clarifications, Reiterations, and Revisions to the EPA’s SSM Policy.”).  In a break with the 
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past, EPA has decided to apply this new interpretation and policy to SIPs retroactively.58  See 

2001 SSM Guidance, Docket ID No. EPA-HQ-OAR-2012-0322-0038 (clarifying that EPA’s 

1999 Guidance applies prospectively only and does not disturb previously EPA-approved SIP 

provisions).  This new policy is so significant and so different from the past guidance that EPA 

has concluded that it requires a federal rulemaking and revision of the SIPs in well-over half of 

the States across the country.  And EPA acknowledges that this SIP call will require States and 

local authorities to review SIP provisions that date back several decades. 78 Fed. Reg. at 12,464. 

As previously noted, the SIP provisions at issue in this rulemaking apply to multiple SIP 

requirements, multiple categories of sources, and even more numerous and often diverse 

individual sources.  Because EPA has completely failed to conduct any analysis of the impacts of 

its proposal, that obligation will fall to the States.  The States will have to collect the information 

on impacts in order to inform the development of options for revising the SIP.   For example, in 

Georgia alone, the SSM provision at issue in this proposal applies to dozens of other individual 

SIP provisions, is regularly relied on by more than seventy diverse major sources across the 

58 EPA may only act prospectively.  “[A] statutory grant of legislative rulemaking 
authority will not, as a general matter, be understood to encompass the power to promulgate 
retroactive rules unless that power is conveyed by Congress in express terms. . . . Even where 
some substantial justification for retroactive rulemaking is presented, courts should be reluctant 
to find such authority absent an express statutory grant.”  Bowen v. Georgetown Univ. Hosp., 488 
U.S. 204, 208–09 (1988).  EPA may change its legal interpretation but that change, if legal, may 
only be applied prospectively.  EPA has no statutory authority to apply retroactively its proposed 
interpretation of “emissions limitation” and consequently find existing SIPs “substantially 
inadequate.”  Retroactive application will result in exposing sources to new unanticipated 
liability in place of what was thought legal activity.  It will also render all past costs by States 
and sources in developing and implementing SSM wasted expenditures.  The Administrative 
Procedures Act (APA) also denies rules with retroactive effect.  The definitions say a rule 
“means the whole or a part of an agency statement of general or particular applicability and 
future effect designed to implement, interpret, or prescribe law or policy or describing the 
organization, procedure, or practice requirements of an agency . . . .” 5 U.S.C. § 551(4) 
(emphasis added). 
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State, and is included in literally hundreds of individual Title V permits.59  Even if the Georgia 

Environmental Protection Division did nothing more than simply eliminate the current SSM rule 

from the SIP (which would be inappropriate), it would be required to undertake hundreds of 

permit revisions to remove the current SSM provision.  In addition, States must evaluate 

individual permits to determine whether any of those permits include source-specific limits 

(either BACT or NSR-avoidance limits) that rely on the State SSM provision and revise those 

limits, an exercise that itself would raise numerous legal and technical issues. 

In short, EPA’s proposed action will exacerbate the heavy administrative burden ADEM 

already faces, particularly in a time of economic hardship.60  ADEM will have to revise not only 

the direct SSM provisions of their rules in question, but also any other rules that currently rely on 

the provisions.  In addition, ADEM will have to revise and reissue every active air permit in the 

State.  In an era where agencies have to be more efficient to stretch their resources, the 

administrative burden alone of EPA’s action is unjustified.  EPA has made absolutely no 

showing that the costs associated with this rulemaking will produce any measurable air quality 

benefits.  As illustrated in Section II.B above, SSM emissions are not impeding compliance with 

the NAAQS, do not undermine the building blocks of the NAAQS, and are not impeding 

progress toward the CAA visibility goals.  In fact, because States have limited resources, 

59 This estimate is based on a preliminary analysis by the Air Protection Branch of the 
Georgia Environmental Protection Division (EPD) and reported to EPA in EPD’s request for an 
extension of the comment period on this proposed rule.  Letter from James A. Capp, Chief, Air 
Prot. Branch, to Docket ID No. EPA-HQ-ORA-2012-0322 (Mar. 12, 2013).  These major 
sources all have continuous emissions monitors which record and report all emissions including 
those that occur during startup, shutdown, and malfunction events. 

60 In February 2013, ADEM proposed to increase permit fees by fifty percent across the 
board in order to make up for fringe increases incurred by the Department in addition to general 
fund budget shortfalls caused by decreased federal funding and the inability of ADEM to cut 
costs further. 
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implementing this rulemaking will necessarily take resources away from States’ continued 

efforts to meet the new NAAQS and other CAA requirements. 

3. Alabama’s Recent Experience Shows That the SIP Revision 
Process Is Time-consuming and Unpredictable 

EPA acknowledges in its proposed rule that the development of SIP revisions “may 

require the maximum time allowed by the CAA.”  78 Fed. Reg. at 12,489.  This is a very serious 

understatement, to say the least.  Alabama’s experience in seeking EPA’s approval for a SIP 

revision to its opacity rules demonstrates that the process is likely to be very time-consuming and 

extremely unpredictable.  EPA’s vaguely optimistic representations about the SIP revision 

process that will be required for all thirty-six States if EPA finalizes its proposed SIP call fails to 

consider that the proposed rule provides no guidance whatsoever to States on developing SSM 

work practice standards or alternative emission limits that will be acceptable to EPA going 

forward.  The only thing the affected States will know for sure is that EPA has “found” their 

SIPs to be substantially inadequate due to EPA’s changed interpretation of what qualifies as a 

CAA “emission limitation.”  How to develop and demonstrate CAA consistency for alternative 

approaches remains a mystery.  Considering EPA’s view of its authority over SIP revisions, 

States without clear guidance will have no choice but to play an iterative game of hunt and peck 

with the EPA regions to find their way to an “approvable” SIP revision. 

Revision of the Alabama SIP’s opacity rule began in 2003 with pre-revision consultation 

between ADEM and EPA Region 4, which resulted in a letter from the Region indicating that 

ADEM’s opacity rule revision was “approvable.”  ADEM completed notice and comment 

rulemaking to revise its rule as planned and submitted the new rule to EPA for approval as a SIP 

revision, learning only then that EPA had changed its mind.  For the next five years, ADEM 

engaged EPA in continuing rounds of negotiations in an attempt to satisfy constantly changing 
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demands for information and continuing revisions to ADEM’s rule.  Finally, EPA approved a 

substantially altered SIP revision in October 2008.  73 Fed. Reg. 60,957 (Oct. 15, 2008).  The 

uncertainty, however, was not over.  EPA denied an environmental group’s request for 

reconsideration, but after a change in Presidential administrations, EPA granted a second request 

for reconsideration from the same group and, two and a half years after its approval of a SIP 

revision Alabama had adopted in 2003, EPA attempted to rescind its approval.  76 Fed. Reg. 

18,870 (Apr. 6, 2011).  The U.S. Court of Appeals for the Eleventh Circuit finally ended the 

process with a decision on March 6, 2013, affirming EPA’s 2008 approval and vacating EPA’s 

2011 attempt at rescission.   

If this crucible of a SIP revision is any indication whatsoever of what lies in store for the 

affected States and the affected sources regulated by those States, the regulatory “train wreck” of 

thirty-six States dealing with this SSM SIP call will be massive in scope and costly in time and 

resources.  The point is that EPA should not “call” the SIPs of the affected States without first 

developing and issuing clear guidance on how States can develop alternatives to the SSM 

provisions being “called” and demonstrate the “approvability” of those alternatives in the 

numerous and significant SIP revision processes that will follow.  The same thinking that led 

EPA to conclude that a nationwide SIP call is necessary to set out EPA’s changed policy on SSM 

provisions also requires EPA to conclude that a nationwide guidance document is needed, which 

details exactly what EPA is going to require of these thirty-six States when the States attempt to 

change their SIPs to comply with EPA’s “call.”  If EPA has not yet developed that guidance, 

EPA should not call the SIPs.  If EPA has developed that guidance, EPA should publish it for 

notice and comment rulemaking. 
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E. The SIP Call Was Conceived, Devised, Produced, and Justified 
Without Any Normal Hallmarks of Lawful Agency Decision-Making 

EPA published the proposed rule on February 22, 2013,61 and set the comment deadline 

for thirty days after publication.  Acting as if this massive proposed rule might be 

inconsequential to the thirty-six affected States and hundreds of affected sources, EPA stated in 

the proposed rule that “if” a public hearing was requested, it would be held on March 12 (merely 

eighteen days after publication) and the deadline for comments would be April 11.62  In response 

to requests for more time to analyze the proposed rule and prepare comments, including requests 

from Members of Congress, Attorneys General, and environmental officials from affected States, 

EPA on April 2 extended the comment period a mere thirty days.63  This left the thirty-six 

affected States and all of affected industry a total of eighty days to provide comments on the 

proposed rule, which is clearly an insufficient period of time to consider a rule that substantially 

changes the enforcement and administration of myriad SIP standards in thirty-six different States 

and, more importantly, declares the end of the CAA’s mandate regarding cooperative federalism 

by defining citizen suit enforcement litigation as more fundamental than the States’ role as the 

primary regulator of air emissions within its own borders. 

1. “Sue and Settle” was an arbitrary and capricious beginning 

The aggressive deadline for public comment on the proposed rule is the product of EPA’s 

practice of “sue and settle” rulemaking.  Environmental advocacy groups are utilizing this 

practice to force burdensome regulations on industry while circumventing rulemaking 

procedures, a practice which ignores the “cooperative federalism” chosen by Congress to 

61 78 Fed. Reg. 12,460 (Feb. 22, 2013). 
62 Id.. at 12,461. 
63 78 Fed. Reg. 20,855 (Apr. 8, 2013). 
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implement the CAA.  The “sue and settle” process generally unfolds in this manner: first, EPA 

fails to meet a statutory deadline or satisfy a regulatory requirement of the CAA.  Utilizing the 

CAA’s citizen suit provision, an environmental group, such as the Sierra Club, files a lawsuit 

against the EPA Administrator alleging that the Agency has failed to perform nondiscretionary 

duties.  In the lawsuit, the environmental group demands that the EPA immediately carry out its 

obligations and may seek to recover the cost of litigation at the expense of taxpayers.  Next, 

rather than defend the suit, EPA willingly negotiates a settlement that includes expedited 

deadlines for rulemaking.  The negotiations allow the EPA and the environmental group to work 

behind closed doors protected as confidential settlement discussions.  Finally, the settlement is 

locked in as a court-ordered and fully-enforceable consent decree, complete with accelerated 

deadlines for proposed rules which the environmental groups favor. 

This sue and settle strategy sidesteps the proper rulemaking channels and undercuts 

meaningful opportunities for those affected by the proposed rule to develop and present evidence 

that would support a competing and fully informed viewpoint on substantive issues during the 

rulemaking process and create a more complete record for EPA to develop a fair and reasonable 

rule.  Consequently, the first opportunity for input from the parties affected by the resulting 

rulemaking is after EPA has already committed to the settlement and already discussed possible 

outcomes with the environmental group.  With shortened deadlines on proposed rules prepared to 

the environmental groups’ liking, the affected parties are left to participate in a meaningless 

public comment period. 

In this instance, the proposed rule and the corresponding aggressive deadline schedule 

stem from a “Petition to Find Inadequate and Correct Several State Implementation Plans under 

Section 110 of the Clean Air Act Due to Startup, Shutdown, Malfunction, and/or Maintenance 
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Provisions” submitted by the Sierra Club to the EPA on June 30, 2011.64  The petition sought a 

determination by the Agency that thirty-nine SIPs were substantially inadequate because they 

include SSM provisions.  In accordance with their sue and settle strategy, Sierra Club sued Lisa 

Jackson in her capacity as Administrator of the EPA, alleging that EPA had a nondiscretionary 

duty to “call” the referenced SIPs.65  Rather than defend the SIPs EPA has already approved, or 

dispute the alleged shortcomings of the SIPs of thirty-nine of its CAA State “partners,” or even 

question the often-disputed assertion that a SIP call of this type is a non-discretionary duty, EPA 

entered into a settlement agreement with Sierra Club on November 30, 2011, whereby EPA was 

given until August 31, 2012, to act on Sierra Club’s petition.66  After two successive negotiated 

extensions of the consent decree deadline, which gave EPA more time to prepare its proposed 

rule, EPA agreed to announce the rule on or before February 12, 2013, providing EPA more than 

nineteen months to analyze and prepare its proposed rule.67  The settlement was negotiated and 

agreed to behind closed doors, with no notice to, or input from, the primary parties affected by 

the consequent rulemaking: thirty-nine States and the regulated community.  Consistent with the 

64 Petition to Find Inadequate and Correct Several State Implementation Plans under 
Section 110 of the Clean Air Act Due to Startup, Shutdown, Malfunction, and/or Maintenance 
Provisions, Docket ID No. EPA-HQ-OAR-2012-0322-0002. 

65 See Sierra Club’s Second Amended Complaint, Sierra Club v. Jackson, No. 3:10-cv-
04060 (N.D. Cal. Aug. 10, 2011), a copy of which is attached hereto as Exhibit 6. 

66 Settlement Agreement ¶ 15, Docket ID No. EPA-HQ-OAR-2012-0322-0039.  EPA’s 
decision not to defend the SIPs challenged by Sierra Club is evident by reviewing the civil 
docket sheet, a copy of which is attached hereto as Exhibit 7.  The only substantive document 
EPA filed with the court was its Answer, which contained only generic responses to Sierra 
Club’s Amended Complaint, and it also avoided any conflict with Sierra Club’s allegations 
where possible.  See id., doc. 16.   It is further telling that EPA filed an Alternative Dispute 
Resolution (ADR) Certification on the same day it filed its Answer, and the parties stipulated to 
continue settlement talks within a mere twenty-three days after Sierra Club’s filed its Amended 
Complaint.  Id., docs. 17 and 22. 

67 See Modification of Settlement Agreement, Docket ID No. EPA-HQ-OAR-2012-0322-
0040 (a copy of which is attached hereto as Exhibit 8). 
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“sue and settle” practice, when EPA published its proposed rule, it proposed action perfectly 

consistent with Sierra Club’s wishes—a “SIP call” for thirty-six States.  EPA’s use of negotiated 

settlements to establish self-imposed deadlines to justify providing an unreasonably short 

comment period that substantially hinders participation by thirty-six of EPA’s CAA “partners” 

and the public is not acceptable. 

This rulemaking is far from the only instance where EPA has utilized this type of closed-

door policymaking with interest groups—to the exclusion of the affected States and industries.  

EPA’s secretive policymaking has been so pervasive that many States, federal lawmakers, and 

other public interest groups have filed information requests and initiated formal inquiries into 

this practice.  On August 10, 2012, thirteen State Attorneys General filed a Freedom of 

Information Act (“FOIA”) request with EPA in which they sought, among other things, 

communications between EPA and eighty identified “interested organizations,” related to thirty-

three identified cases settled during the past three years which demonstrate EPA’s reliance on its 

“sue and settle” practices.  A copy of the States’ FOIA request dated August 10, 2012, is 

attached hereto as Exhibit 9.  After receiving no responsive documents for nearly six months, the 

States submitted a second FOIA request on February 6, 2013, seeking similar information and 

documents but narrowing the scope of the request to just a particular CAA program—EPA’s 

Regional Haze rulemaking—with the hope that the narrower request would yield some kind of 

response from EPA.  However, EPA has failed to adequately respond to that request as well, as 

evidenced by the States’ need to pursue a FOIA appeal on March 18, 2013.  Copies of the States’ 

February 6, 2013 FOIA request, and March 18, 2013 appeal, are attached hereto as Exhibit 10. 

To date, EPA has produced no meaningful documents in response to either of the States’ FOIA 

requests. 
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On April 1, 2013, Senator Vitter and Senator Jeff Sessions (R-Alabama), Ranking 

Member of the Subcommittee on Clean Air and Nuclear Safety, wrote a letter to EPA regarding 

its use of “sue and settle” strategy to justify this proposed rule. In the letter, the Senators state, 

“[o]ddly, it appears that, instead of defending EPA’s own regulations and the SSM provisions in 

the EPA-approved air programs of 39 states, EPA simply agreed to include an obligation to 

respond to the petition in the settlement of an entirely separate lawsuit. In other words, EPA went 

out of its way to resolve the SSM petition in a coordinated settlement with Sierra Club.” A copy 

of Senator Vitter and Senator Sessions’ April 1 letter to EPA is attached hereto as Exhibit 11. 

These same concerns were recently addressed in the June 28, 2012 hearing before the 

U.S. House of Representatives Oversight and Governmental Reform Committee (Subcommittee 

on Technology, Information Policy, Intergovernmental Relations and Procurement Reform).  

The Committee heard statements and testimony discussing, among other things, (i) how “sue and 

settle” settlements are a form of “off ramp” rulemaking bypassing the traditional rulemaking 

concepts of transparency, public participation and judicial review; (ii) how billions of dollars in 

added costs and millions of lost jobs have resulted from these off ramp settlements and why 

these added regulatory burdens may not have resulted had the traditional rulemaking process 

been followed; and (iii) the specific impact of EPA’s “sue and settle” strategy upon the Regional 

Haze rules. Testimony from this hearing is attached hereto as Exhibit 12.  For example, 

Oklahoma Attorney General Scott Pruitt testified that “EPA’s alarming practice of relying on 

consent decrees to deny states their important role as a partner under cooperative 

federalism . . . have put states in the position of dealing with burdensome and harmful outcomes 

through processes in which they have no say.”  Roger R. Martella, Jr., former General Counsel 

for EPA, testified that while settlement decrees are generally noncontroversial and promote 

113 
 



   
 

judicial efficiency and reasonable outcomes of disputes, the sue and settle approach becomes 

problematic when it “effectively provide[s] an off ramp that ignores [the] various protections, 

procedures, and boundaries Congress has established.” “Off ramp” settlements allow NGOs to 

usurp delegated government functions while undermining transparency, effective public 

participation, and effective judicial review.  William Kovacs, Senior Vice President for the U.S. 

Chamber of Commerce, testified that, in addition to its effects on transparency and public 

participation, sue and settle practices have a profound effect on job creation.  Notably, Kovacs 

testified that while Agency settlements are nothing new, EPA now regularly cedes its authority 

to environmental groups by granting them “a [contractual] right to be part of the supervision [of 

the rulemaking].”  The practice has “gone from a few a year to being the policy of the 

administration.”  William Yeatman, of the Competitive Enterprise Institute explained how EPA 

used sue and settle to usurp States’ authority to comply with the CAA’s Regional Haze 

requirements.  Mr. Yeatman stated, “[L]ike a one-two, left-right boxing combination, EPA first 

objects to the process used by the state to comply with Regional Haze, and then the Agency 

claimed it had no choice but to impose its preferred controls in order to comply with a consent 

decree [that was entered in a lawsuit that it declined to defend].  Thus, EPA has trumped the 

states’ rightful authority on Regional Haze.”  Beyond these hearings, Members of Congress have 

introduced legislation to compel some transparency to EPA’s practices.68     

68 In April 2011, Representative Darrell Issa (R-California), Chairman of the House 
Oversight and Government Reform Committee, introduced the Judgment Fund Transparency Act 
of 2011 (H.R. 1446) (Secretary of Treasury to disclose specific information related to agency 
settlements that made claims on the federal Judgment Fund), a copy of which is attached hereto 
as Exhibit 13.  In February 2012, Representative Ben Quayle (R-Arizona) introduced the 
Sunshine for Regulatory Decrees and Settlements Act of 2012 (H.R. 3862) (imposed limitations 
on consent decrees and settlement agreements requiring agencies to act based on the negotiated 
terms), a copy of which is attached hereto as Exhibit 14.  In July 2012, Senator Grassley (R-
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2. EPA’s use of a changed legal interpretation as the basis for 
calling thirty-six SIPs is an arbitrary and capricious avoidance 
of EPA’s CAA duty 

EPA argues in the proposed rule that it is calling the SIPs of thirty-six States based on 

failure to comply with EPA’s changed interpretation of the meaning of a section 302(k) 

“emission limitation” in the context of State Implementation Plans.  EPA argues that this basis 

for a SIP “call” requires no further analysis or evaluation of any of the thirty-six affected SIPs.  

According to EPA, it is not relevant whether the affected States are attaining the NAAQS, 

whether the SSM provisions in question have an adverse effect on attainment or whether EPA’s 

dictate that the SSM provisions be eliminated will itself impact the NAAQS.  As a result, EPA 

has not conducted any review whatsoever of air quality data for any of the affected States or 

evaluated the potential impact on air quality of any emission limitation presently subject to an 

SSM provision.  The entire SIP call is based entirely on EPA’s changed legal interpretation of 

the definition of “emission limitation”, notwithstanding the established practice that all SIP calls 

have been based on air quality concerns and intended to produce air quality improvements.  EPA 

is avoiding its CAA duties that arise whenever EPA seeks to exercise its authority to “call” a 

SIP. 

If EPA had evaluated air quality data and interests in the respective States, the apparent 

policy motive of EPA and Sierra Club would not have been achieved with such ease and timely 

Iowa) introduced the Sunshine for Regulatory Decrees and Settlements Act of 2012 (S. 3382) in 
the Senate, a copy of which is attached hereto as Exhibit 15.  Substantially similar bills by the 
same name were reintroduced in the House and the Senate by Rep. Doug Collins of Georgia and 
Sen. Chuck Grassley on April 11, 2013.  See H.R. 1492 and S. 714.  In January 2013, 
Representative Gory Gardner (R-Colorado) and others introduced the Judgment Fund 
Transparency Act of 2013 (H.R. 317) (requires Treasury Department to disclose information 
regarding settlement payments made from the Judgment Fund), a copy of which is attached 
hereto as Exhibit 16. 
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dispatch, but the naked assumption that eliminating SSM provisions from SIPs must be 

consistent with CAA goals would have been evaluated against actual air quality data and actual 

permitting and compliance experience that EPA and Sierra Club are avoiding by this expurgated 

proceeding.  Failure to perform that evaluation is arbitrary and capricious.  If EPA had actually 

evaluated the purpose, application and air quality results of the SSM provisions in each of the 

affected States, rather than summarily and universally condemning those provisions for non-

compliance with EPA’s legal opinion, each State would have had an opportunity to present and 

defend its pursuit and accomplishment of the CAA obligation assigned to the States, attaining the 

NAAQS.  Failure to perform that evaluation is arbitrary and capricious.  Instead, that supreme 

priority for the CAA SIP development and oversight process has been completely eliminated 

from EPA’s reasoning.  Failure to follow the Supreme Court’s mandate as to EPA’s role and the 

priorities of the CAA in the SIP development and oversight process is contrary to law.  In 

contrast to years of established practice where SIPs are concerned, EPA has quite intentionally 

avoided its CAA duty to consider air quality data and concerns in determining whether to “call” 

a SIP as “substantially inadequate” and relied upon a changed legal interpretation to which EPA 

demands fealty and “deference” by all parties, including ultimately the federal courts to which 

EPA’s final rule will no doubt be appealed.  EPA’s attempt to use a legal interpretation as a 

“veto” over all other CAA considerations previously known to be supreme in EPA’s CAA 

evaluations of SIPs is arbitrary and capricious and contrary to law. 

a. EPA has not asserted appropriate grounds for the urgency 
suggested by its short public comment period 

Since the inception of the SIP program in the early 1970s, the States have effectively 

implemented regulatory schemes with SSM provisions that improved air quality and in most 

cases attained the NAAQS.  These SIPs with SSM provisions have been repeatedly approved by 
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EPA for decades and were “expressed, reiterated, and elaborated upon” by EPA guidance on 

SSM in 1982, 1983, 1999, and 2001.  As discussed more thoroughly in Section II.A.4 above, 

over this time, the States achieved widespread and longstanding compliance with the NAAQS 

and other CAA standards, creating decades of enforcement precedent and operational 

experience.  Accordingly, EPA’s proposed rule to dictate elimination of such SSM provisions 

cannot now be characterized as a matter so urgent as to justify the unconscionably short 

comment period set out in the proposed rule and EPA’s own self-imposed short deadline for 

finalizing the rule, catering to Sierra Club’s demands.  When it came to their own timeline, EPA 

and Sierra Club repeatedly extended self-imposed deadlines for the proposed rule so that EPA 

could formulate this proposed rulemaking.  See Modification of Settlement Agreement in Sierra 

Club v. Jackson, No. 3:10-cv-04060 (N.D. Cal).  In the end, EPA and Sierra Club agreed that 

EPA should be provided more than nineteen months to evaluate the merits of Sierra Club’s 

petition and to prepare its 82-page proposed rule.  Expecting States, industry, and sources to 

assess the affected provisions of each affected State, including myriad permits and sources, and 

provide comments on the proposed rule in the short amount of time provided is arbitrary and 

capricious. 

b. EPA’s short public comment period is inconsistent with 
Executive Order 13563 

First, in the absence of a thorough technical and air quality analysis by EPA, as discussed 

more thoroughly herein, the impacted States and industries must perform the data collection and 

analysis necessary to evaluate the need for the proposed rule and its impacts in order to provide 

meaningful comment.  Therefore, the public comment period provided by the proposed rule is at 

odds with Executive Order 13563, a copy of which is attached hereto as Exhibit 17.  The order 

requires EPA to “afford the public a meaningful opportunity to comment” on proposed 
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regulations.”  76 Fed. Reg. 3821 (Jan. 21, 2011) (emphasis added).  Given the scope of the data 

collection and analysis required, as well as expansive nature of the proposed rule, the amount of 

time allowed is plainly insufficient and contrary to explicit requirements of the Order.  

Second, even accepting EPA’s assertion that EPA is not obligated to evaluated NAAQS-

related air quality data for each State because the SIP call is based entirely on a legal 

interpretation, EPA’s failure and refusal to perform any technical analyses of the feasibility of 

source operations after the elimination of SSM provisions or the likely capital and operating 

costs of additional control equipment required to meet numeric standards during all operational 

periods has denied the States, the affected parties, and the public a meaningful opportunity to 

evaluate and comment upon the proposed rule.  

Third, pursuant to the Order, “[b]efore issuing a notice of proposed rulemaking, each 

agency, where feasible and appropriate, shall seek the views of those who are likely to be 

affected, including those who are likely to benefit from and those who are potentially subject to 

such rulemaking.”  Id. at 3822.  Considering that EPA gave itself more than nineteen months to 

develop this proposal, yet failed to seek the views of those who are likely to be affected and 

those who are potentially subject to such rulemaking, EPA’s actions ignore the requirements of 

the Executive Order.  These failings violate Executive Order 13563 and render the proposed rule 

arbitrary and capricious. 

3. EPA’s failure to provide a transparent process, a reasoned 
analysis, and an evidentiary-based decision is regulatory 
misbehavior designed to support EPA’s arbitrary and 
capricious decision 

Pursuant to the CAA, “so long as the ultimate effect of a State’s choice of emission 

limitations is compliance with the national standards for ambient air, the State is at liberty to 

adopt whatever mix of emission limitations it deems best suited to its particular situation.”  See 
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Train, 421 U.S. at 79.  “The great flexibility accorded the states under the Clean Air Act is . . . 

illustrated by the sharply contrasting, narrow role to be played by the EPA.”  See Fla. Power & 

Light Co. v. Costle, 650 F.2d 579, 587 (5th Cir. 1981).  Nevertheless, through this proposed 

rulemaking, EPA has failed to provide any technical evidence demonstrating a correlation 

between Alabama’s existing SIP SSM provisions and NAAQS attainment problems.  In fact, as 

discussed in greater detail below, Alabama’s SIP is in attainment with all of EPA’s NAAQS.  In 

the proposed rule, EPA also fails to assess alternatives to eliminating the SSM provisions at all 

potentially affected sources or to consider potential safety issues related to alternative operation 

of pollution control equipment during periods of SSM. 

Additionally, EPA fails in its proposed rule to address the costs associated with 

compliance with the proposed rule, either in terms of increased costs of new controls or other 

changes at facilities or in the increased administrative costs of federal and State agencies 

associated with revising permits and implementing the proposed rule.  Despite the fact that a 

final rule would mean changing emissions limitations applicable to a broad range of sources—

which would require nearly universal permit revisions to account for the changes—and make 

compliance with overall emissions limitations more difficult and costly for these sources, EPA 

fails to assess and justify costs associated with such an increase in workload for all affected 

federal and State agencies in its proposed rule.  In fact, the only comment EPA makes regarding 

these costs is a casual statement that “[t]he direct costs of this action on states would be those 

associated with preparation and submission of a SIP revision by those states for which the EPA 

issues a SIP call.  Examples of such costs could include development of a state rule, conducting 

notice and public hearing, and other costs incurred in connection with a SIP submission.”  78 

Fed. Reg. at 12,539.  Concerns regarding the costs associated with this action were recognized 
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on page 313 of the U.S. Office of Management and Budget’s comments on EPA’s draft proposed 

rule, a copy of which is attached hereto as Exhibit 18. 

Furthermore, EPA cannot issue a nationwide SIP call finding the challenged SSM 

provisions to be “substantially inadequate” to comply with the CAA, as required by CAA section 

110(k)(5).  Instead, EPA must review each separate emission limitation or standard and its 

relationship to the SSM provisions and determine, based upon the facts and circumstances rather 

than mere speculation and conjecture, that the emission limitation or standard, and, in fact, the 

State’s approved plan as a whole, is substantially inadequate to “attain or maintain the relevant” 

NAAQS, mitigate adequately interstate pollution, or otherwise comply with the Act.  

Accordingly, EPA must withdraw this proposed rule and begin a review of each separate SIP 

provision that references an SSM provision to determine whether it meets the requirements of 

CAA section 110(k)(5).  Only after making an adequate finding can EPA satisfy its statutory 

burden required for making a SIP call, and only then will the affected States and parties have a 

meaningful opportunity to evaluate the scope of EPA’s proposal and comment upon its impacts. 

Ironically, under the subsection of the proposed rule labeled, “Tips for Preparing Your 

Comments,” EPA suggests that commenters should “describe any assumptions and provide any 

technical information and/or data that you used,” as well as “explain how you arrived at your 

estimate [of potential costs or burdens] in sufficient detail to allow for it to be reproduced.”  78 

Fed. Reg. at 12,462.  However, EPA did not follow its own recommendations in its proposed 

rule, as it failed to provide any technical information and/or data upon which its assumptions are 

based or explain how it arrived at its estimates of potential costs or burdens relating to the 

proposed rule.  EPA recently responded to a comment objecting to the inclusion of a 

startup/shutdown exemption in a federal implementation plan (“FIP”) by stating that the units 
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had “always operated with an exemption from opacity limits during shutdown,” and that “[t]he 

commenter ha[d] not provided any information demonstrating that exempting these units during 

shutdown harms the environment or public health.”69  If EPA requires commenters to submit 

information, demonstrating that such exemptions harm the environment or public health, EPA 

should have to submit the information too.  Accordingly, EPA failed to provide enough 

information in its proposed rule to allow for meaningful public comment. 

a. EPA has failed to respond to Southern Company’s FOIA 
request 

EPA’s failure to provide any analysis to support the proposed rule—aside from its 

repeated explanation that its proposed action is based on its “interpretation” of the CAA—has 

left the public with the daunting task of collecting, reviewing, and analyzing the voluminous 

amount of information that EPA should have relied upon in proposing such a sweeping action.  

To that end, Southern Company, Alabama Power’s parent company, acting through counsel, 

filed a Freedom of Information Act request with EPA seeking information relating to EPA’s 

SSM policy, data and analyses concerning SSM emissions and their relationship to NAAQS, and 

information related to EPA regulatory actions concerning SSM provisions, among other Agency 

records.  A copy of the February 8, 2013 FOIA request filed with EPA Headquarters is attached 

hereto as Exhibit 19.70 

69 See Response to Public Comments at 23–24, Docket ID No. EPA-R09-OAR-2006-
0184-0042. 

70 Southern Company originally filed similar FOIA requests with each of the ten EPA 
regional offices in addition to EPA Headquarters.  However, on a March 6, 2013 conference call, 
EPA informed Southern Company’s counsel that EPA would be consolidating the eleven FOIA 
requests into a single request to be handled by EPA Headquarters to ensure that all responsive 
records in each regional office would be screened for withholding through EPA’s Office of 
General Counsel.  EPA has now given itself a deadline of May 17, 2013.  Accordingly, no 
documents have been produced to date.  A copy of Southern Company’s response (through 
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Apparently, it is not unusual for EPA’s first response to a FOIA request to include 

assertions that (1) the request is too broad, (2) the amount of fees authorized is inadequate, and 

that (3) EPA will need additional time to respond.  In a March 7, 2013 letter from U.S. Senators 

Vitter, Grassley, and Issa to U.S. Attorney General Eric Holder, the senators wrote that “in a 

limited document production recently obtained,” they “learned that the [EPA] has struggled to 

observe the President’s commitment to transparency:71 their staff is poorly trained, does not 

place a priority on responding to FOIA requests, and appears to be more interested in erecting 

barriers than in ensuring requests are promptly and properly fulfilled.”  The senators “are deeply 

concerned that the poor administration of the FOIA at the EPA will undermine the President’s 

promise of transparency.”  The senators continue that, “[i]n addition to not being properly 

trained, it appears that EPA employees are also not receiving adequate support from the . . . 

Office of General Counsel (OGC)” and that there are “concerns about the priorities of the EPA 

upon receipt of FOIA requests.”  The letter identifies emails between EPA Region 6 and EPA’s 

Office of General Counsel personnel on how to respond to two FOIA requests which—just like 

Southern Company’s FOIA request—sought information related to EPA’s proposed actions to 

counsel) to EPA’s request for it to narrow the scope of its FOIA request is attached hereto as 
Exhibit 20. 

71 Days after taking office, President Obama issued a memorandum to all Federal 
agencies and departments setting a policy whereby agencies respond to FOIA requests with a 
“presumption of openness.”  See Presidential Memorandum for Heads of Executive Departments 
and Agencies Concerning the Freedom of Information Act, 74 Fed. Reg. 4683 (Jan. 21, 2009).  
On April 23, 2009, then-Administrator Lisa Jackson issued her own memorandum to all EPA 
employees expressing a commitment to the President’s policy that FOIA “should be 
administered with a clear presumption that openness prevails” and that “personnel should ensure 
that this principle of openness is applied to the extent possible when responding to a FOIA 
request.”  See Lisa P. Jackson, Memorandum on Transparency in EPA's Operations (April 23, 
2009). Copies of the President’s and former Administrator’s FOIA memoranda are attached 
hereto as Exhibits 21 and 22. 
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invalidate States’ SIPs.  The emails included correspondence from the OGC advising the Region 

6 officials that: 

Unless something has changed, my understanding is that there are some standard 
protocols we usually follow in such FOIA requests.  One of the first steps is to 
alert the requestor that they need to narrow their request because it is overbroad, 
and secondarily that it will probably cost more than the amount of $ they agreed 
to pay.  Unless and until they respond to that, and tell us they will pay more, we 
usally [sic] tell them in writing that we are suspending our response to their 
request until they get back to us. 

Clearly, neither FOIA nor EPA’s FOIA regulations require or allow carte blanche such 

an approach to responding to FOIA requests.  See generally 5 U.S.C. § 552; 40 C.F.R. Part 2, 

Subpart B. 

For whatever reason, EPA’s new “deadline” for responding to Southern Company’s 

FOIA request is May 17, 2013—four days after the deadline for providing public comments on 

the proposed rule.  EPA has maintained that under no circumstances would Southern Company’s 

pending FOIA request—which is necessary to supplement EPA’s paltry administrative record—

have any effect on the amount of time EPA would allow the public to research, study, and 

respond to EPA’s proposed rule.  EPA’s failure and refusal to perform technical and economic 

analyses necessary for the States, the affected parties, and the public to understand and comment 

upon the impact and costs of the proposed rule, combined with EPA’s failure and refusal to 

respond in a timely fashion to an affected party’s FOIA request and EPA’s refusal to provide 

sufficient time for the affected parties to perform the necessary analyses themselves results in a 

rulemaking process that is completely opaque rather than transparent.  It denies the public a 

meaningful opportunity to comment and renders the proposed rule arbitrary and capricious. 
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b. EPA failed to comply with Executive Order 12291 – 
Federal Regulation 

EO 12291 provides that an agency promulgating a “major rule” must prepare, at the time 

of the notice of proposed rulemaking, a Regulatory Impact Assessment (“RIA”), which is 

essentially a cost–benefit analysis of the rule.  EO 12291 defines “major rule” to mean “any 

regulation that is likely to result in” any one of the following:  

(1) An annual effect on the economy of $100 million or more;  

(2) A major increase in costs or prices for consumers, individual industries, Federal, 
State, or local government agencies, or geographic regions; or  

(3) Significant adverse effects on competition, employment, investment, productivity, 
innovation, or on the ability of United States-based enterprises to compete with 
foreign-based enterprises in domestic or export markets. 

The proposed change in EPA policy is likely to result in major cost increases for 

individual industries from increased operational and maintenance costs and capital costs. The 

electric utility industry, in particular, would be significantly impacted by this rulemaking if 

finalized as proposed.  As described in detail in Section II.D above, EPA’s policy change as 

applied to planned startups and shutdowns alone will increase operation and maintenance costs 

and control costs for Alabama Power.  As discussed above, for fossil-fuel-fired electric utility 

steam generating units, the vast majority of these costs will likely be aimed at further reducing 

opacity during unit startup and shutdown at coal-fired units that already have controls in place 

that reduce particulate matter emissions by over 99%.  Even the additional controls being 

installed to meet EPA’s latest, most stringent standards under the MATS will in many cases not 

suffice to eliminate SSM-related excess opacity emissions.  Ironically, while a unit may not need 

a baghouse to comply with the stringent mercury and PM limits in MATS, citizen groups like 

Sierra Club could seek installation of baghouses to further reduce opacity during planned 

startups and shutdowns if this rule is implemented as proposed.  Installation of control measures, 
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whether the result of rule revisions or litigation, to attempt to address SSM emissions would 

increase the cost of generating electricity and thus increase the cost to consumers without a 

discernible environmental benefit.  Under Section 3(d) of EO 12291, agencies are required to 

describe potential benefits and costs of the rule and to determine potential net benefits, including 

any benefits, effects, and net benefits that “cannot be quantified in monetary terms.”  A primary 

purpose of the RIA requirement is to ensure that “[a]dministrative decisions shall be based on 

adequate information concerning the need for and consequences of proposed government 

action.”72  EPA has provided no information in this rulemaking on the costs and air quality 

benefits of this proposed rule.  Even if the electric utility industry and its customers were the 

only industry and consumer group impacted by this rule, which they are not, EPA would be 

obligated under EO 12291 to prepare an RIA to assess the costs and benefits of its proposed 

action.  Failure to do so renders the proposed rule arbitrary and capricious and contrary to law. 

c. EPA failed to fully comply with Executive Order 12866 – 
Regulatory Planning and Review 

Under EO 12866, agencies are required to specify to the Office of Information and 

Regulatory Affairs (“OIRA”) in the Office of Management and Budget any actions that the 

agency believes are “significant regulatory actions.”  The EO defines “significant regulatory 

action” to mean: 

any regulatory action that is likely to result in a rule that may: 

(1) Have an annual effect on the economy of $100 million or more or adversely 
affect in a material way the economy, a sector of the economy, productivity, 
competition, jobs, the environment, public health or safety, or State, local, or 
tribal governments or communities; (2) Create a serious inconsistency or 
otherwise interfere with an action taken or planned by another agency; (3) 
Materially alter the budgetary impact of entitlements, grants, user fees, or loan 

 72  Executive Order 12291, § 2(a). 
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programs or the rights and obligations of recipients thereof; or (4) Raise novel 
legal or policy issues arising out of legal mandates, the President’s priorities, or 
the principles set forth in this Executive order.  

If the agency or OIRA concludes that a given rulemaking is a “significant regulatory action,” the 

agency is required to submit to OIRA an analysis that includes, among other things: 

(ii) An assessment of the potential costs and benefits of the regulatory action, 
including an explanation of the manner in which the regulatory action is 
consistent with a statutory mandate and, to the extent permitted by law, promotes 
the President’s priorities and avoids undue interference with State, local, and 
tribal governments in the exercise of their governmental functions.73   

If the agency action is a “significant regulatory action” because it will “[h]ave an annual 

effect on the economy of $100 million or more or adversely affect in a material way the 

economy, a sector of the economy, productivity, competition, jobs, the environment, public 

health or safety, or State, local, or tribal governments or communities,” the agency is required to 

submit a more detailed analysis that also includes: 

(iii) An assessment, including the underlying analysis, of costs and benefits of 
potentially effective and reasonably feasible alternatives to the planned regulation, 
identified by the agencies or the public (including improving the current 
regulation and reasonably viable nonregulatory actions), and an explanation why 
the planned regulatory action is preferable to the identified potential 
alternatives.74 

While EPA concluded that the SSM SIP call is a “significant regulatory action” under Executive 

Order 12866,75 it did not conduct the required analysis under Section 6(a)(3)(B).  Furthermore, 

because this proposed rule will adversely affect the electric utility industry and other sectors of 

the economy in a material way, EPA also should have conducted the additional analyses required 

 73 Executive Order 12866, § 6(a)(3)(B). 

 74 Executive Order 12866 § 6(a)(3)(C).  
75 78 Fed Reg at 12,538. 
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under Section 6(a)(3)(C).  Failure to do so renders the proposed rule arbitrary and capricious and 

contrary to law. 

d. EPA failed to comply with the Unfunded Mandates Reform 
Act 

Pursuant to the Unfunded Mandates Reform Act (“UMRA”), before conducting 

rulemaking that is likely to result in promulgation of any rule that includes any Federal mandate 

that may result in the expenditure by State, local, and tribal governments, in the aggregate, or by 

the private sector, of $100 million or more EPA must first prepare a written statement 

containing: (1) an identification of the provision of Federal law under which the rule is being 

promulgated; (2) a qualitative and quantitative assessment of the anticipated costs and benefits of 

the Federal mandate, including the costs and benefits to State, local, and tribal governments or 

the private sector, as well as the effect of the Federal mandate on health, safety, and the natural 

environment; (3) estimates by the agency of the future compliance costs of the Federal mandate 

and any disproportionate budgetary effects of the Federal mandate upon any particular regions of 

the nation or particular State, local, or tribal governments, urban or rural or other types of 

communities, or particular segments of the private sector; (4) estimates by the agency of the 

effect on the national economy, such as the effect on productivity, economic growth, full 

employment, creation of productive jobs, and international competitiveness of United States 

goods and services; and (5) a summary of agency’s prior consultation with elected 

representatives of the affected State, local, and tribal governments and its evaluation of such 

comments and concerns.  See 2 U.S.C. § 1532(a).  An agency enforcing the mandate must also 

choose the least-costly option that still achieves the goals of the mandate, as well as consult with 

elected officials of the affected State, local, and tribal governments to allow for their input on the 

implementation of the mandate and its goals.  See 2 U.S.C. § 1535. 
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Despite the fact that the proposed rule will mean changing emissions limitations on a vast 

number of sources by increasing stringency of overall emissions limitations, which would 

require nearly universal permit revisions to account for the changes, EPA fails to assess and 

justify costs associated with such an increase in workload for all affected federal and state 

agencies in its proposed rule.  Nevertheless, EPA states that the proposed rule is not subject to 

the requirements of the UMRA, because it “does not contain a federal mandate that may result in 

expenditures of $100 million or more for state, local, and tribal governments, in the aggregate, or 

the private sector in any one year.”  78 Fed. Reg. at 12,538.  In fact, the only comment EPA 

makes to “justify” this is a casual statement that “[t]he direct costs of this action on states would 

be those associated with preparation and submission of a SIP revision by those states for which 

the EPA issues a SIP call.  Examples of such costs could include development of a state rule, 

conducting notice and public hearing, and other costs incurred in connection with a SIP 

submission.”  Id. at 12,539.  EPA fails to take into consideration many other direct and indirect 

costs associated with the proposed rule, some of which are discussed above.  Further, EPA fails 

to provide any information as to how it arrived at a cost value below the $100 million threshold 

of the UMRA. 

Accordingly, EPA must withdraw its proposed rule and begin a review of the costs 

associated with compliance with the proposed rule.  After conducting such review, should EPA 

still deem it necessary, EPA may re-propose a rule that includes the relevant findings related to 

cost and, if such costs are found to be over the $100 million threshold, consult with all affected 

State, local, and tribal governments and prepare a written statement in accordance with the 

UMRA.  If they are found to be under the $100 million threshold, then EPA should include in its 
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re-proposed rule justification as to how it arrived at a lower number, taking into account all 

direct and indirect costs of the rule on the affected State, local, and tribal governments. 

e. EPA failed to conduct the analyses required by Executive 
Order 13211 – Energy Effects 

EO 13211 requires agencies to produce a Statement of Energy Effects whenever they 

take a “significant energy action,” defined as one that is a significant regulatory action under EO 

12866, which EPA agrees this is, and is “likely to have a significant adverse effect on the supply, 

distribution, or use of energy.”  In the preamble to the SSM SIP call, EPA states that a Statement 

of Energy Effects is not required because the rule “is not likely to have a significant adverse 

effect on the supply, distribution or use of energy.”76  Instead, EPA claims, this rule only applies 

to States and their SIP obligations under the CAA.77  Again, however, EPA reached this 

conclusion without considering the operational effects on major sources of energy.  As explained 

above, this proposed rule will have a significant impact on the electric utility industry and has the 

potential to increase capital and O&M costs and the availability of individual generating units 

thus impacting the supply, distribution and use of energy.  At a minimum, EPA must examine 

the issue.  Failure to do so renders the proposed rule arbitrary and capricious and contrary to law. 

f. EPA failed to comply with Executive Order 13132 – 
Federalism 

EPA incorrectly concludes that EO 13132 does not apply to this rulemaking because the 

SSM SIP call does not have federalism implications.78  EO 13132 applies to “policies that have 

federalism implications,” and it defines such policies as those “actions that have substantial 

 76 78 Fed Reg at 12,539. 
77 Id. 
78 78 Fed Reg at 12,539. 
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direct effects on the States, on the relationship between the national government and the States, 

or on the distribution of power and responsibilities among the various levels of government.”79  

EPA concludes that while this rulemaking “may impose direct effects on the states,” the cost will 

not be substantial because the expenditures will be far less than $25 million in the aggregate in 

any one year.80  Alabama Power disagrees with and disputes EPA’s conclusion that the effect 

will not be substantial.  But even if that were true, EPA has failed to address the fact that this 

rulemaking will have a direct effect on the distribution of power and responsibilities between the 

federal and State/local governments.  In this SIP call, EPA reinterprets the CAA in a way that 

virtually eliminates the authority of State and local governments to control SSM emissions as 

provided under longstanding State regulations previously approved by EPA.81  As discussed in 

detail in Section III below, the SIP call violates the federal–State partnership created by the CAA 

by impinging on the States’ right to adopt the mix of controls necessary and appropriate to 

achieve the NAAQS within their borders.  The D.C. Circuit recently affirmed these principals of 

cooperative federalism.  See EME Homer, 696 F.3d at 29–30 (rejecting EPA’s attempt to bypass 

the role of the States when it adopted the Transport Rule).  By proposing to limit the authority of 

the States in this way, EPA triggered the requirements of this EO.  Furthermore, by failing to 

provide any analysis of the impacts of this rule on the regulated community, EPA has effectively 

79 Executive Order 13132 § 1(a). 
80 78 Fed Reg at 12,539. 

 81 In fact, as described above, in this rulemaking, EPA is disallowing States and local 
regulators from providing SSM exclusions that are identical to current federal SSM regulations 
and, in some cases, are more stringent than federal SSM regulations.  See supra Section II.A.4 
(discussing SSM provisions in EPA’s NSPS and NESHAPs). 
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shifted that obligation and the costs of that obligation to the States and local authorities that must 

comply with this rule. 

This EO requires federal agencies to consult with State and local agencies on actions that 

implicate the balance of power between the States and federal government.  EPA has not done 

that in this case.  In fact, prior to releasing the proposed rule on February 12, 2013, the Agency 

provided only the most minimal information on this rulemaking prior to proposal and refused to 

respond to more specific inquiries from States about this rulemaking as it was being developed. 

In addition to the obligation to consult with the States, under Section 6(b)(2)(B) of the 

EO, the Agency must provide the Director of OMB with: 

a federalism summary impact statement  which consists of a description of the 
extent of the agency’s prior consultation with State and local officials, a summary 
of the nature of their concerns and the agency’s position supporting  the need to 
issue the regulation, and a statement of the extent to which the concerns of State 
and local officials have been met. 

Because EPA incorrectly concludes that this rulemaking has no federalism implications, it did 

not prepare the required impact statement.  Failure to do so renders the proposed rule arbitrary 

and capricious and contrary to law. 

4. EPA’s justification for the rule ignores the congressional intent 
at the heart of the CAA—protecting air quality, creating a 
State and federal partnership, and ensuring certainty and 
efficiency in permitting—and instead facilitates a CAA system 
driven by litigation 

EPA proposes to dictate that the affected States revise their SIPs with no regard for air 

quality, as explained in Section II.B above, upsetting the State–federal balance that Congress 

envisioned for CAA implementation, as detailed in Section III below, and creating significant 

administrative costs and burdens with respect to permitting, as outlined in Section II.D above.  

Ignoring Congress’s intent in enacting the CAA, EPA proposes to create a new regime in which 

the scales of justice weigh heavily in favor of Sierra Club and other litigious private 
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organizations, which is exactly what Sierra Club sought in its SSM petition—one in which all 

defenses to liability in the litigation Sierra Club wishes to bring against electric generating plants 

have been eliminated.  EPA’s dictate to the affected States would expose existing sources to 

litigation over unavoidable periods of “violation” that heretofore have been accepted as 

necessary periods of flexibility for the operation of well-controlled sources and widely-regarded 

as being of no significant impact to air quality.  It is technically impossible to eliminate all 

instances of excess emissions during SSM periods, and the consequences of this under EPA’s 

proposed rule is that sources will be subjected continuously to enforcement litigation, demands 

for injunctive relief, and civil penalties. 

III. THE PROPOSED RULE DESTROYS THE COOPERATIVE 
FEDERALISM CONGRESS BUILT INTO THE CLEAN AIR ACT 

EPA’s proposed rule constitutes dictation to the States regarding the control measures 

States may choose to use in their SIPs for attaining the NAAQS set by EPA.  EPA’s proposed 

rule does not proffer any evidence that the States’ preferred control measures adversely affect the 

effectiveness of these SIPs to attain the NAAQS, and EPA even ignores the obvious fact that air 

quality in the affected States has consistently and significantly improved and the NAAQS are 

being attained with the affected SIP provisions in place for the last 30-40 years.  Within the 

construct of cooperative federalism that governs CAA implementation, EPA may not dictate that 

States eliminate their longstanding, preferred SIP control measures based only on a changed 

legal interpretation of CAA provisions and without even considering how that federal dictate or 

the preferred State control measures affect attainment of the NAAQS.  If EPA were permitted to 

finalize its proposed SIP call, there would be nothing left of the States’ CAA authority to select 

and implement their own SIPs. 
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A. By Design, the Clean Air Act Is a Federal–State Partnership 

Congress chose a “cooperative federalism” regime to implement the CAA, dividing 

authority between the federal government and the States.  Michigan v. EPA, 268 F.3d 1075, 1083 

(D.C. Cir. 2001); see also Sierra Club v. EPA, 315 F.3d 1295, 1300 (11th Cir. 2002); Fla. Power 

& Light Co. v. Costle, 650 F.2d 579, 581 (5th Cir. 1981) (“Congress chose a balanced scheme of 

state-federal interaction to implement the goals of the [Clean Air] Act.”). 

Consistent with this structure, EPA’s job is to promulgate NAAQS for certain pollutants 

and to ensure that the minimum requirements for air pollution control programs are established.  

BCCA Appeal Grp. v. EPA, 355 F.3d 817, 822 (5th Cir. 2003).  The CAA, however, gives States 

“the primary responsibility” for determining how to achieve those standards and meet those 

requirements within their own borders.  EME Homer City Generation v. EPA, 696 F.3d 7, 11 

(D.C. Cir. 2012) (“Under this cooperative federalism approach, . . . [t]he Federal Government 

sets air quality standards for pollutants. The States have the primary responsibility for 

determining how to meet those standards and regulating sources within their borders.”); City of 

Seabrook, Tex. v. EPA, 659 F.2d 1349, 1356 (5th Cir. 1981) (quoting 42 U.S.C. § 7404(a)) (“One 

of the central purposes of the Clean Air Act was to place the ‘primary responsibility’ for assuring 

air quality on the states.”).  “The Act thus leaves it to the individual States to determine, in the 

first instance, the particular restrictions that will be imposed on particular emitters within their 

borders.”  EME Homer, 696 F.3d at 12.  “That statutory division of authority is strict.”  Id. at 29. 

1. Congress gave States great flexibility to adopt pollution control 
rules best suited to achieve air quality standards within their 
borders 

States achieve the NAAQS set by EPA through the development, administration, and 

enforcement of State Implementation Plans or “SIPs.”  Sierra Club, 315 F.3d at 1296; Fla. 

Power & Light Co., 650 F.2d at 581.  The SIP is the set of regulations adopted by the State for 
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the purpose of ensuring attainment and maintenance of the NAAQS and other federal CAA 

requirements.82  It is approved by EPA and revised from time to time by the State and again 

reviewed by EPA.  See Sierra Club, 315 F.3d at 1296.  Once approved by EPA, the SIP or SIP 

revision is codified into EPA regulations and is fully enforceable as federal law.  Ala. Envtl. 

Council, 711 F.3d at 1280–82. 

In general, a State’s SIP must, “among other things . . . ’include enforceable emission 

limitations and other control measures, means, or techniques . . . as may be necessary or 

appropriate’ to meet” the applicable NAAQS; “‘appropriate devices, methods, systems, and 

procedures’ to ‘monitor, compile, and analyze data on ambient air quality;’” and an enforcement 

program.  See BCCA Appeal Group, 355 F.3d at 822 (summarizing 42 U.S.C. § 7410(a)(2)).  

But, “so long as the ultimate effect of a State’s choice of emission limitations is compliance with 

the national standards for ambient air, the State is at liberty to adopt whatever mix of emission 

limitations it deems best suited to its particular situation.”  Train, 421 U.S. at 79 (emphasis 

added); see also Virginia, 108 F.3d at 1407–08 (quoting Train, 421 U.S. at 79) (“The [Clean Air] 

Act gives [EPA] no authority to question the wisdom of a State’s choices of emission limitations 

if they are part of a [SIP] which satisfies the standards of § 110(a)(2) . . . .”).  The Clean Air Act 

“supplies the goals and basic requirements of [SIPs], but the states have broad authority to 

determine the methods and particular control strategies they will use to achieve the statutory 

requirements.”  BCCA Appeal Group, 355 F.3d at 822. 

82 Notably, the term “SIP” is also used to refer to specific portions of the overall body of 
regulations (e.g., “Regional Haze SIP,” “Interstate Transport SIP,” “Infrastructure SIP,” “PM2.5 
SIP,” “Ozone SIP,” etc.). 
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2. EPA has a sharply limited role in reviewing SIPs 

EPA’s role in reviewing SIPs is limited by statute.  See North Carolina v. EPA, 531 F.3d 

896, 922 (D.C. Cir. 2008) (quoting Michigan, 268 F.3d at 1081) (EPA is “‘a creature of statute,’ 

and has ‘only those authorities conferred upon it by Congress.’”).  “The great flexibility accorded 

the states under the Clean Air Act is . . . illustrated by the sharply contrasting, narrow role to be 

played by EPA.”  Fla. Power & Light Co., 650 F.2d at 587.  Accordingly, EPA’s review of SIP 

revisions is cabined by section 110 of the CAA.  The D.C. Circuit Court of Appeals “has 

described the Train–Virginia line of cases as erecting a statutory ‘federalism bar’ under Section 

110 of the Act,” which “prohibits EPA from using the SIP process to force States to adopt 

specific control measures.”  EME Homer, 696 F.3d at 29 (citing Appalachian Power Co. v. EPA, 

249 F.3d 1032, 1046 (D.C. Cir. 2001); Train, 421 U.S. 60; Virginia, 108 F.3d at 1410 (“[S]ection 

110 does not enable EPA to force particular control measures on states . . . .”); Michigan v. EPA, 

213 F.3d 663, 687 (D.C. Cir. 2000)).  The CAA “gives EPA ‘no authority to question the 

wisdom of a State’s choices of emission limitations,’ so long as the State’s SIP submission 

would result in ‘compliance with the national standards for ambient air.’”  EME Homer, 696 

F.3d at 29 (quoting Train, 421 U.S. at 79).  As stated in EME Homer: 

The Agency is plainly charged by the Act with the responsibility for setting the 
national ambient air standards.  Just as plainly, however, it is relegated by the Act 
to a secondary role in the process of determining and enforcing the specific, 
source-by-source emission limitations which are necessary if the national 
standards it has set are to be met. 

Id. (emphasis in original) (quoting Train, 421 U.S. at 79); see also Texas v. EPA, 690 F.3d 670, 

675 (5th Cir. 2012) (“The Clean Air Act is an experiment in federalism, and the EPA may not 

run roughshod over the procedural prerogatives that the Act has reserved for the states”) (quoting 

Bethlehem Steel Corp. v. Gorsuch, 742 F.2d 1028, 1036 (7th Cir. 1984)). 
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Under section 110(l), EPA is to approve a SIP revision unless it determines that “the 

revision would interfere with [1] any applicable requirement concerning attainment [of the 

NAAQS] and reasonable further progress [toward attainment] . . . or [2] any other applicable 

requirement.”  42 U.S.C. § 7410(l); see also Ky. Res. Council, Inc. v. EPA, 467 F.3d 986, 994 

(6th Cir. 2006).  If the SIP revision meets the requirements in the CAA, EPA must approve it. 42 

U.S.C. § 7410(k)(3) (“[T]he Administrator shall approve [a SIP or SIP revision] as a whole if it 

meets all of the applicable requirements of this chapter.”). 

Thus, EPA cannot properly disapprove a State’s proposed SIP revision, let alone call a 

SIP that the Agency has already approved, without finding that it will worsen or has worsened 

air quality.  EPA’s proposed SIP call flies in the face of congressional intent with respect to the 

role it prescribed for the Agency.  EPA has failed to make any findings demonstrating that the 

SSM provisions in thirty-six SIPs make those SIPs substantially inadequate to attain or maintain 

the NAAQS.  EPA offers no data or evidence to support its proposed rule, but instead concludes 

that these SSM provisions conflict with EPA’s changed interpretation of the CAA.  If EPA is 

permitted to use changed legal interpretations to justify dictating to the States that they revise 

their SIPs—without regard for air quality issues—then the States’ authority to choose the 

elements of their own SIPs will have been revoked.  The States will have lost their 

Congressionally-mandated role in CAA implementation, doing away with the cooperative 

federalism that Congress plainly wrote into the CAA. 

B. The Proposed Rule Leaves No SIP Authority With the States 

 EPA’s interpretation of section 110(k)(5) of the CAA, which is both contrary to 

Congressional intent and unreasonable, as discussed in detail in Section II.C above, ignores 

“[o]ne of the central purposes of [the Act],” which was to place the “primary responsibility” for 

assuring air quality on the States.  See City of Seabrook, Tex., 659 F.2d at 1356.  EPA attempts to 
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use its legal interpretation of 110(k)(5)—particularly the meaning of “substantially 

inadequate”—to justify the proposed rule, but EPA’s interpretation does not pass muster. 

Review of an agency’s interpretation of a statute which it administers is governed by the 

two-step analysis delineated in Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 837 (1984).  First, the 

court determines “whether Congress has directly spoken to the precise question at issue.”  

Chevron, 467 U.S. at 842.  If Congress’s intent is clear from the statutory language, the Court 

must “give effect to the unambiguously expressed intent of Congress.”  Id. at 842–43.  Second, if 

Congress has not spoken and the statute is “silent or ambiguous with respect to the specific issue, 

the question for the court is whether the agency’s answer is based on a permissible construction 

of the statute.”  Id. at 843. 

Congress may not have spoken directly to the meaning of “substantially inadequate,” see 

supra Section II.C.1, but the Supreme Court has ruled that Congress clearly established “a 

federalism-based system of air pollution control,” under which “both the Federal Government 

and the States play significant roles. The Federal Government sets air quality standards for 

pollutants. The States have primary responsibility for determining how to meet those standards 

and regulating sources within their borders.”  EME Homer, 696 F.3d at 11, 12 (citing Train, 421 

U.S. at 63–67).  The cooperative federalism that characterizes the SIP system makes it unique in 

terms of the deference owed EPA in interpreting CAA provisions: Where EPA’s statutory 

interpretation would upset the State–federal balance that Congress created, it cannot be said to be 

“reasonable” or “a permissible construction of the statute.”  See Chevron, 467 U.S. at 843–44.  

Because EPA’s interpretation of “substantially inadequate” and its obligations under section 

110(k)(5) would allow the Agency to dictate that States revise their SIPs without any 

consideration for how that federal dictate or the preferred State control measures affect 
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attainment of the NAAQS, it would upset the Act’s system of cooperative federalism.  EPA has 

interpreted “substantially inadequate” so as to expand its own role in CAA implementation, 

stripping the States of their congressionally-mandated role of determining how to meet air 

quality standards.  An interpretation of a CAA provision that so defies congressional intent with 

respect to CAA implementation cannot be said to be “a permissible construction of the statute.”   

C. EPA’s Changed Legal Interpretation Does Not Justify Its Sweeping 
Power Grab 

Even where EPA puts forth an otherwise reasonable interpretation of a CAA provision, if 

the Agency is permitted to use nothing more than a changed legal interpretation to justify 

dictating to the States that they revise their SIPs—without regard for air quality issues—then the 

States’ authority to choose the elements of their own SIPs will have been revoked.  The States 

will have lost their congressionally-mandated role in CAA implementation, doing away with the 

cooperative federalism that Congress envisioned in enacting the CAA.   

EPA’s proposed SIP call flies in the face of congressional intent with respect to the role it 

prescribed for the Agency.  EPA has failed to make any findings demonstrating that the SSM 

provisions in thirty-six SIPs are so substantially inadequate that the States cannot attain or 

maintain the NAAQS or comply with the CAA so long as the disputed provisions remain a part 

of their SIPs.  EPA offers no data or evidence to support its proposed rule, but instead concludes 

only that these SSM provisions conflict with EPA’s changed interpretation of the CAA.   

EPA’s proposed rule exceeds its statutory authority and violates the secondary role to 

which the Agency is relegated under the CAA.  Under the CAA’s cooperative federalism 

principles, States—not EPA—have the authority to choose the proper mix of emission 

limitations they deem best suited to meet the requirements of the CAA. 
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IV. EPA SHOULD WITHDRAW ITS PROPOSED RULE, BUT IF EPA 
PROCEEDS IT MUST CONDUCT THE REQUIRED ANALYSIS, RE-
PROPOSE THE RULE, AND PROVIDE STATES WITH BROAD 
DISCRETION TO AMEND THEIR SIPS 

A. EPA Should Withdraw Its Proposed Rule 

Because the proposal fails to demonstrate that the SIPs at issue are “substantially 

inadequate” under section 110(k)(5) and usurps authority granted to the States under the Act, 

EPA must withdraw its proposed rule.  Alabama’s SSM provisions do not violate sections 302, 

113, or 304 of the Act, and EPA has provided nothing more than unsupported speculation that 

the SSM provisions could undermine the NAAQS—speculation that is inconsistent with actual 

air quality monitoring data demonstrating attainment of the NAAQS implemented to date.  If 

EPA is concerned about NAAQS to be implemented in the future, EPA can address the 

application of SSM provisions in the context of its review and approval the SIP submittals 

designed to implement the NAAQS.  If EPA is concerned that emission inventories and other 

tools that use those inventories are not properly accounting for SSM-related emissions, the 

Agency already has rules and guidance on the books to address that issue, and EPA should apply 

those rules and guidance. 

In addition, if EPA believes that the CAA precludes SIPs from including SSM 

provisions, EPA should have proposed a change to rules in 40 C.F.R. Part 51, which sets forth 

the requirements for preparation, adoption, and submittal of SIPs.  These requirements include, 

among other things, a description of control measures (40 C.F.R. § 51.111), demonstration of 

adequacy (id. § 51.112), and emissions data and projections (id. § 51.114).  Part 51 also 

establishes standards with which SIP provisions must conform with respect to, for example, 

stack height (id. § 51.118), new motor vehicles (id. § 51.120), and emissions of certain pollutants 

(id. §§ 51.121–24).  This approach would have provided EPA and affected States an opportunity 
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to develop rules and guidance on SSM provisions without the time constraints associated with a 

SIP call and without need for EPA to “find” without even considering any evidence that thirty-

six SIPs are substantially inadequate.  EPA’s haste in this matter means it bypassed the 

appropriate means, place, and method for redefining the requirements of a SIP and, in so doing, 

left EPA with no choice but to make “findings” without considering evidence.  This is arbitrary 

and capricious and contrary to law. 

B. If EPA Proceeds With This Rule, It Must Conduct the Required 
Analyses 

If EPA insists on recalling SSM provisions previously approved by the Agency, it must 

re-propose a rule that includes the relevant scientific and technical findings required under 

section 110(k)(5).  Before requiring Alabama to revise its SIP in only eighteen months or less, 

EPA must provide much more information and analysis.  Some of the analyses EPA must 

conduct include: 

• A review of the history of NAAQS attainment and maintenance in Alabama for 
each NAAQS and evaluate whether the SIP requirements that apply during 
periods of SSM have affected that history in any way. 

• An analysis of Alabama’s SIP  with respect to the approach and methodology 
used by the State to demonstrate attainment of the NAAQS; that is, for each 
NAAQS, identify the emission limitations subject to the SSM provisions and 
determine whether application of the SSM provision to those limits could 
adversely impact the NAAQS. 

• An evaluation of the regulatory history of Alabama’sSIP  to determine the basis 
for State’s use of the SSM provisions and the basis for EPA approval of 
provisions. 

• An evaluation of actual occurrences of SSM-related emissions by type (startup, 
shutdown or malfunction), pollutant, and source category and a determination of 
whether it is possible to avoid or reduce the frequency or severity of the events. 

• If EPA finds that there are technologies, methods or means available to reduce the 
frequency of SSM-related emissions for one or more source categories and 
pollutants, then it should identify those options, including the costs and benefits, 
of those options in the proposed rule for public review and comment. 
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EPA cannot allow the accelerated timelines embodied in EPA’s voluntary settlement with 

the Sierra Club to excuse its obligation to execute the basic analytical requirements of the CAA, 

the Administrative Procedure Act,83 the Regulatory Flexibility Act,84 the Unfunded Mandates 

Reform Act,85 or all applicable executive orders, including 12291 (federal regulation), 12866 

(regulatory planning and review), 13211 (energy effects), and 13132 (federalism). 

C. If EPA Finalizes Its SIP Call, States Must Be Allowed Significant 
Flexibility in Determining How To Revise Their SSM Provisions 
Within the Wide Bounds of Their Statutory Authority 

As discussed in Section III above, while EPA establishes the NAAQS, States have 

significant discretion in implementing those standards, and EPA does not have the authority to 

dictate how a State implements the NAAQS within its borders.  In other words, while the CAA 

and EPA establish the ends, Congress granted to States the authority to determine the means.86  

As such, States have significant discretion in deciding how to structure the emission limitations 

and other regulatory requirements designed to achieve the NAAQS and comply with all other 

CAA requirements. 

As demonstrated throughout these comments, EPA’s new interpretation of the CAA is 

inconsistent with the plain language of the Act and unreasonable.  But even if EPA proceeds, and 

83 5 U.S.C. § 551, et seq. 
84 5 U.S.C. § 601, et seq. 
85 5 U.S.C. § 1501, et seq. 
86 See generally Train, 421 U.S. at 79 (“The Act gives the Agency no authority to 

question the wisdom of a State’s choices of emissions limitations if they are part of a plan which 
satisfies the standards of [the Act] . . . .”); Bethlehem Steel Corp., 742 F.2d at 1036 (“The federal 
government through the EPA determines the ends—the standards of air quality—but Congress 
has given the states the initiative and a broad responsibility regarding those means to achieve 
those ends through state implementation plans . . . . The Clean Air Act is an experiment in 
federalism, and the EPA may not run roughshod over the procedural prerogatives that the Act 
has reserved to the states . . . .”) (quoted in Virginia, 108 F.3d at 1408). 
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directs thirty-six States to revise their SSM provisions, those States would still have many 

different options in deciding how to respond to the proposed SIP call.  EPA’s proposal 

recommends one option: eliminate any consideration of unavoidable emissions during planned 

startups and shutdowns and adopt only an extremely limited affirmative defense for unavoidable 

emissions during a malfunction.  While a State would certainly have the authority to adopt 

EPA’s preferred approach, that approach would unrealistically render many existing emission 

limitations unachievable and subject thousands of well-run facilities to an unreasonable 

enforcement risk.  EPA’s preferred option is only one of many that States could select in 

responding to EPA’s SIP call.  Other available options include justifying existing provisions, 

adopting alternative numeric emission limits, work practice standards, additional operational 

limitations, or revising existing numeric emission limitations and/or their associated averaging 

times to create a sufficient compliance margin for unavoidable SSM emissions.  These options 

are only a few examples—so long as a State’s chosen response to EPA’s SIP call complies with 

the CAA, EPA must approve it. 

EPA’s proposal, however, is filled with inconsistent statements regarding how it expects 

States to respond to its proposed SIP call.  For example, EPA suggests that all startup and 

shutdown emissions above “otherwise applicable” numeric emission limitations must be 

considered a “violation” because startups and shutdowns must be treated as “normal operations.”  

See 78 Fed. Reg. at 12,477.  Nevertheless, on the very same page of its proposal, EPA generally 

supports the adoption of alternative emission limitations for startup and shutdown periods.  Id.  

(“EPA intended to suggest that the air agency might elect to design special emission limitations 

or other control measures that applied to the sources in question during startup and 

shutdown . . . .”).  However, without an exclusion from any “otherwise applicable” emission 
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limits, any alternative emission limits would not be effective because the “otherwise applicable” 

emission limit would simply continue to apply.  EPA fails to explain how an alternative emission 

limit could be effective without an exclusion from the “otherwise applicable” emission limit. 

Perhaps the best example of how EPA’s own policies contradict the legal position it 

supplies to support its proposal is EPA’s own SSM provisions in its recently promulgated MATS 

rule.  As noted above, EPA’s proposed SIP call expressly recommends that States adopt the 

malfunction provisions found in the MATS rule, 78 Fed. Reg. at 12,479, but EPA fails to 

recognize that the MATS rule also contains an exception for startups and shutdowns that applies 

as long as the source meets the general work practice standards found in Table 3 of the rule.  See 

40 C.F.R. § 63.10000 (emphasis added) (“These limits apply to you at all times except during 

periods of startup and shutdown; however, for coal-fired, liquid oil-fired, or solid oil-derived 

fuel-fired EGUs, you are required to meet the work practice requirements in Table 3 to this 

subpart during periods of startup or shutdown.”).  EPA’s proposal fails to address, much less 

resolve the direct conflict between its recently adopted MATS startup and shutdown provisions 

and its newly-developed legal interpretation that all startups and shutdowns must be treated as 

“normal operations,” even though they were announced within months of one another. 

If EPA finalizes its SIP call, EPA should at a minimum resolve these conflicts and 

inconsistencies by confirming that States will have broad discretion in deciding how to respond, 

rather than trying to force States to adopt any particular “recommended” approach.  To the extent 

EPA believes that States must follow EPA’s preferred SSM policy in responding to the proposed 

SIP call, EPA is incorrect—the only limits on State discretion in responding to EPA’s SIP call 

are the requirements of the CAA itself.  Because EPA’s preferred SSM policy is much more 

prescriptive than the CAA, and EPA does not have the authority to impose its policy preferences 
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on States, EPA’s SSM policy represents only nonbinding guidance.  Furthermore, EPA’s SSM 

policy is the kind of guidance that deserves the least amount of deference from States and the 

courts—it is not long-standing as EPA suggests, but rather brand new, and it is not based on any 

claim of technical expertise, since EPA’s only justifications for the proposal are purely legal in 

nature and do not rely on any factual evidence or support. 

Accordingly, if EPA finalizes its SIP call, despite the complete lack of support for that 

action and the many flaws identified in these comments, at a minimum, EPA should confirm in 

its final rule that States will have wide discretion in revising their SSM provisions, even if those 

revisions differ significantly from EPA’s preferred approach. 

V. CONCLUSION 

EPA must withdraw its fatally flawed proposed rule and begin to review the necessity of 

the rule for environmental protection and its effects on States and industry.  Then, should the 

analyses prove its necessity, EPA may re-propose a rule that includes the relevant scientific and 

technical findings. 

In the proposed rule, EPA relies on a flawed interpretation of the CAA, utterly failing to 

comply with the Act’s standards for issuing a SIP call, and defying the federal–State partnership 

Congress created under the CAA.  The proposed rule lacks the required technical analysis, 

presumably because it would demonstrate that SSM emissions are largely unavoidable and in 

fact do not impact air quality in the way EPA claims.  The proposed SIP call would impose 

significant compliance costs on sources and administrative costs on States without providing any 

discernible air quality benefits.  Finally, EPA provided insufficient time and information for the 

public and affected States to submit meaningful comments on the proposed rule and insufficient 

analysis to support a SIP call, refusing to assert, much less demonstrate, that SIPs with SSM 
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exclusions are “substantially inadequate” to attain or maintain the NAAQS or even that they 

have any significant impact on air quality. 

For all of these reasons, each explained in detail above, EPA’s SIP call proposal is fatally 

flawed and must be withdrawn.  If EPA nonetheless finalizes it, States must be allowed 

significant flexibility in determining how to revise their SSM provisions within the wide bounds 

of their statutory authority.  Furthermore, if EPA insists upon issuing a final SIP call, EPA 

should not do so until it has meaningfully reviewed the facts associated with its currently 

unsupported claims and addressed the myriad problems that sudden removal of the SSM 

provisions will create.  EPA must also allow sufficient time for public review and comment on 

any re-proposal. 
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Appendix A 

Unavoidable Emissions During Startup, Shutdown, and Malfunction of  

Pulverized Coal-Fired Electric Generating Units 

 
The startup process for a coal-fired electric generating unit involves a series of steps 

designed to bring the boiler up to operating temperature and the turbine generator online in a safe 

manner and to prevent mechanical damage to the equipment.  Electrical generating plants are 

very large systems and equipment temperatures change from ambient conditions (50-100°F) to 

very high temperatures (flame temperatures of almost 3,000°F, with metal and steam 

temperatures that can exceed 1,000°F).  It is necessary to use care to control the speed at which 

metal temperatures are increased to prevent excessive thermal stresses which can tear apart large 

structures such as boilers, flue gas ducts, emission control equipment, and other parts of a power 

station.  

Additionally, care must be taken to start the combustion process in a large cold furnace at 

a power plant.  Coal does not readily burn in a cold environment, so a typical startup process 

involves use of natural gas or lighter fuel oil as the initial fuel.  Even these more volatile fuels do 

not combust easily in a cold furnace, so again special care must be taken, and commencement of 

combustion at the beginning of the startup process can result in higher emissions.  Safety 

considerations are of upmost importance during the startup of a boiler, since stable combustion 

of the fuel is necessary to prevent explosions in the boiler and other downstream equipment.  

Therefore, because of both the necessity to control the thermal stresses and the necessity to 

carefully control the combustion process to safely achieve a coal-only flame, the startup of a 

coal-fired power plant is necessarily a deliberate process.  The potential implications on 

emissions of the use of this essential operational approach to starting up a coal power plant are 

discussed in the rest of this document. 
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Coal-fired power plants use a number of technologies in order to reduce emissions from 

the coal combustion process, including low NOx burners, selective catalytic reduction systems 

(SCR), selective non-catalytic reduction systems (SNCR), electrostatic precipitators (ESP), 

baghouses, sorbent injection, and flue gas scrubbers.  For most of these processes, as discussed 

below, the technologies are necessarily optimized for maximum emission reductions at normal 

operating conditions for the power plant.  The physical and chemical characteristics of the 

technology for most of these processes require a design that reduces or eliminates the ability of 

the technology to reduce emissions during startup, shutdown, and malfunction to the degree 

achieved during normal operations.  Each technology is covered in detail in the following 

sections. 

 

Low NOx Burners (LNB) 

Low NOx Burners were installed across almost every unit in the Southern Company fleet 

to reduce nitrogen oxides (NOx) emissions beginning in the 1990’s, and lowered the Company‘s 

NOx emission rates by about half.  These burners are intentionally designed to reduce 

combustion intensity in order to reduce the NOx emissions from the coal combustion process.  

By controlling the mixing process of the coal and the combustion air, the flame temperature is 

reduced and the nitrogen content of the coal is released in a flame zone where it can be converted 

to elemental nitrogen thus reducing the NOx emissions.  One consequence of the design of low 

NOx burners is that the flame intensity is reduced and is less stable, especially at lower firing 

rates.  In particular, during the startup process, the burners require higher air flows to maintain 

stable flames, and therefore have higher NOx emission rates due to higher excess air.  Once the 

normal operating range of the burners is reached, the combustion process is optimized and NOx 



3 
 

emission rates decline.  Any startup must go through this lower firing rate as the furnace and 

steam systems are heating up to reach the optimal firing load where the low NOx burners work 

most efficiently. 

 

Selective Catalytic Reduction Systems (SCR) 

Many Southern Company units are also equipped with state-of-the-art Selective Catalytic 

Reduction systems (SCR) designed to significantly reduce NOx emissions.  This technology 

utilizes the reaction of ammonia (NH3) with NOX in the presence of a catalyst to produce 

nitrogen and water vapor.  The reaction is temperature-dependent and cannot take place until 

exhaust temperatures and the SCR itself reach a requisite temperature.  The SCR is typically 

bypassed until the startup fuel such as oil is no longer needed and thus removed from the 

combustion process to prevent catalyst contamination.  Once the startup fuel is removed, the 

SCR inlet dampers must gradually open at a controlled rate in order to control temperature 

change and minimize thermal stress, formation of deposits of ammonium bisulfate, acid 

corrosion, and to prevent immediate structural damage within the SCR.  Therefore, the SCR 

startup process must complete two steps before it can effectively be used to reduce NOx 

emissions.  First, it must be heated in a controlled fashion to avoid thermal stress damage, and 

second, ammonia can only be fed to the SCR to begin removing NOx when the critical minimum 

operating temperature (typically 650 to 700°F) is reached.  Following this process for safe 

startup of the unit and the SCR has contributed to Southern Company’s SCRs being among the 

best performing and most reliable in the nation. 
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SCR systems also play a role in reducing mercury emissions in most plants equipped with 

the technology.  The SCR catalyst serves to create oxidized mercury in the flue gas, which can 

be captured in a flue gas scrubber.  Oxidized mercury is also easier to capture on the surface of 

fly ash, so native capture of mercury by the ash is usually higher for units with an SCR installed.  

Obviously, mercury capture is more efficient with lower overall emissions when the SCR is in 

the path of the flue gas. In this context, EPA has specifically recognized that dry scrubbers, 

SCRs, and selective non-catalytic reduction (“SNCR”) cannot be brought online immediately 

once firing of the primary fuel begins.  See 77 Fed. Reg. 71,323, 71,331 (Nov. 30, 2012).  As a 

result, EPA’s final MATS rule does not require this equipment to be engaged during startup until 

technically feasible to do so, after the requisite temperature is reached.  See 40 C.F.R. Part 63, 

Subpart UUUUU, Table 3.1  

 

Selective Non-Catalytic Reduction Systems (SNCR) 

SNCR systems use an ammonia-based reagent to reduce NOx emissions in the high 

temperature heat transfer sections of the furnace, usually where the flue gas temperatures are in 

the range of 1800 to 2000°F.  SNCR is an alternative NOx control technology to SCR, but with 

limited application to smaller units.  Obviously, during startup periods, there is a finite amount of 

time where the flue gas is lower than the required temperature range as the furnace is being 

heated up.  Attempts to use the SNCR system below the minimum flue gas temperature will 

result in excessive ammonia slip, with resultant corrosion and likely plugging of downstream 

equipment .  Therefore, SNCR systems cannot be used to reduce NOx emissions until the point 

during startup that the flue gas temperature reaches the minimum temperature of 1800°F. 
                                                 
1  Note, however, that EPA’s definition of “startup” is unreasonably restrictive.  As such, the 
MATS rule may still require controls to be engaged before technically feasible to do so. 
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Electrostatic Precipitators (ESP) 

The most common technology in use in coal-fired power plants to capture ash particles in 

the flue gas and prevent their release is an electrostatic precipitator (ESP).  The type of ESP 

primarily used in the electric utility industry is known as a “wire and plate” ESP.  This type of 

ESP is comprised of a very large steel box filled with a series of discharge wires and collection 

plates.  The ESP functions by applying a negative charge to thin hanging wires (or rigid 

electrodes) that are evenly spaced between the grounded plates.  The negative charge is 

transferred to the fly ash particles so that the ash particles are negatively charged and attracted to 

the positively-charged collection plates.  The ash layer that collects on the plates is removed 

periodically by rapping the plates (i.e., striking the plates with mechanical hammers) and 

collecting the particulate matter with a series of hoppers.  Proper long-term efficient operation of 

these devices requires that the charging wires and the collection plates remain free of sticky solid 

deposits, which can greatly reduce the amount of charge that can be applied and therefore the 

collection efficiency of the device. 

Startups of coal power plants with ESPs are designed to protect the efficient operation of 

the technology for the normal load operating points, while sacrificing some collection of 

particles during the startup process.  This approach, like many technologies, assures maximum 

capture of particles over the entire operating window, as startup times are a short period as 

compared to the regular operations of the plant and ESP.  Thus, by protecting the ESP condition 

during startup, the maximum capture of particles during full-scale operations of the generating 

station is maintained. 
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Many coal-fired units utilize fuel oil to bring the units up to appropriate temperatures for 

coal combustion.  The startup procedures are carried out to minimize overall emissions by 

bringing the ESP into operation as soon as safely possible, since prematurely starting this control 

equipment during the startup process will not necessarily reduce emissions.  This is true since 

most control equipment does not function to design specifications until stable operating 

temperatures and flow rates are achieved and maintained, often later in the unit startup process. 

ESPs typically do not function at optimal levels during startup.  Flue gas temperature, for 

instance, can have a significant effect on ESP performance, and temperatures during SSM events 

are often too low for effective ESP operation.  The temperature associated with good ESP 

performance can also vary from unit to unit depending on each unit’s specific characteristics.  

ESPs located between the boiler and the air heater are called hot-side ESPs while those located 

downstream of the air heater are called cold-side ESPs.  These two types of ESPs are 

intentionally designed differently to reflect the varying temperatures of the flue gases as it passes 

through each type of ESP.  Operation outside of the optimum temperature for each ESP type will 

lead to a less than optimum collection of particulate matter.  This temperature phenomenon can 

be attributed to particle “resistivity”—the electrical resistance of an ash particle to being charged 

by an electrical field, which is a function of flue gas operating conditions, such as temperature 

and moisture.  ESPs work best under normal resistivity conditions, and thus the ESPs utilized by 

Southern Company were designed to operate with optimum performance while the unit is 

burning its primary fuel—coal—and while the ESP is operating at normal temperature 

conditions. 

ESPs are constructed of mild carbon steel.  The collecting electrodes are fabricated from 

very thin carbon steel plate (16 or 18 gauge).  If the ESP is energized during low temperatures, 
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sub-dew point operation will lead to acidic moisture being collected on the collecting electrodes 

and will accelerate corrosion.  Over time, this corrosion can decrease the effectiveness of the 

ESP components, such as the “rappers” used to dislodge collected ash into the “hoppers” below, 

and can result in damaged equipment and reduced performance.  In addition, hot side ESPs are 

very sensitive to flue gas temperature changes.  As the flue gas temperature decreases during 

load reduction and shutdown, hot side ESP performance often degrades, inhibiting capture on the 

plates and therefore increasing particulate matter emissions. 

In addition, many coal-fired units utilize fuel oil to bring the unit up to appropriate 

temperatures for coal combustion.  However, if ESPs are fully energized at startup, unburned 

startup oil can migrate to the ESP and present a serious combustion hazard, due to the sparks 

occurring between discharge electrodes and collecting electrodes.  The thin collecting plates are 

easily damaged (warped) by even a small fire.  Oil deposits on the collection plates are also 

difficult to remove and will eventually degrade ESP performance until it can be removed.  The 

high voltage bus sections are electrically isolated by ceramic insulators (support and stabilization 

type), but startup oil that accumulates on the insulators will cause an electrical current path 

across the surface of the insulator and short out that electrical bus section.  The insulators can 

also be severely damaged (cracked) by such an electrical current, resulting in degraded ESP 

performance until the ESP is brought off line to clean or replace the insulators.  Although ESPs 

can be designed to collect particulate matter from oil combustion, those designs differ from ESPs 

designed to collect particulate matter from coal combustion in that they have lower gas 

velocities, different rapping schemes and different insulator types. Because ESPs must be 

designed for the primary fuel of the unit to ensure good performance during normal, steady-state 
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operations that comprise the vast bulk of the operating time of the unit, ESPs designed for oil 

combustion are not appropriate for coal-fired units. 

During shutdown or low load operation, fly ash is often deposited on the floor of 

horizontal ducts due to low gas velocities.  During the next startup, these ash deposits can be re-

entrained into the gas stream all at once, which can affect an ESP’s ability to collect the ash for 

that short period of time.  Thus, the limitations of ESP performance are not simply confined by 

the characteristics of startup events; unavoidably short periods of higher emission rates can also 

be caused by previous shutdown events as well. 

In summary, ESPs are proven, efficient control devices to remove fly ash particles from 

the flue gas.  To ensure the continued effective and optimum performance of these devices, it is 

crucial to follow manufacturer recommendations, good pollution control practices, and safety 

regulations during all periods of operation. 

 

Baghouses 

Southern Company has experience operating fabric filter baghouses on a number of units 

and will install several more in the near future.  Baghouses are another type of technology used 

to capture fly ash particles and can be used alone or in conjunction with an ESP.  Baghouses use 

hundreds to thousands of individual fabric bags as filters to physically separate the fly ash 

particle from the flue gas.  The flue gas is filtered from the outside of the bag to the inside, where 

the cleaned gas escapes.  The captured fly ash builds a layer on the outside surface of the bags 

until it is removed by air or by shaking. 

Although baghouses are considered “constant output devices” (i.e., they limit emissions 

to a particular level regardless of emission levels reaching the input of the device) during normal 
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operations, they still have limitations similar to an ESP during startup of a unit.  Baghouses are 

constructed of carbon steel and fabric.  The casings, tube sheets, hoppers, dampers, etc., are 

fabricated from mild carbon steel and are subject to corrosion if operated for long periods at low 

temperatures.  The filter bags consist of woven or felted fabric.  If the baghouse is exposed to 

low temperature operation, such as occurs during a startup, moisture will collect on the bags and 

cause increased pressure drop and reduced bag life.  In addition, if unburned oil makes its way to 

the fabric filters during startup, it can cause serious damage to the bags, resulting in increased 

pressure drop, reduced bag life, and, ultimately, poor particulate matter capture.  Oil deposits on 

the bags also tend to be sticky and hard to remove and will degrade baghouse performance until 

the bags can be cleaned or replaced.  The issues identified above related to moisture and fuel oil 

also apply during shutdown.  

Therefore it is customary practice to bypass the baghouse or large portions of the 

baghouse during these startup and shutdown events to protect the equipment from permanent 

damage.  The baghouse is brought into service slowly by heating it up after the combustion has 

started to avoid the oil residue from damaging the bags.  Using this strategy, the optimal 

performance of the equipment for its intended use is preserved for the normal operating range of 

the power plant, where the amount of coal burned and thus the amount of fly ash generated is 

much higher than startup and shutdown transient conditions. 
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Sorbent Injection 

Sorbent injection is used to remove mercury or sulfur oxides (or both) from the flue gas.  

The sorbent can be injected ahead of an ESP, a baghouse, or a FGD scrubber in some cases.  The 

use of sorbent injection for emissions control has all the limitations during unit startup and the 

startup the downstream equipment – and can even make the limitations worse.  The addition of a 

solid injected into the flue gas at low temperatures can produce solids buildup that can block flue 

gas flow and even cause structural failures of ducts and hoppers.  If the flue gas temperature is 

low, as it always is during startup, the moisture (or acids) in the flue gas can condense and 

collect on any surface in the flue gas path.  If there are wet surfaces, such as ductwork or 

structural braces, the injected sorbent solids can be captured and deposited.  If these deposits 

grow, they can block the flue gas flow and provide an environment where corrosion may begin. 

A common sorbent for both sulfur oxide and mercury control systems is hydrated lime.  

Lime is a cementitious solid; that is, it will turn into a hard cement solid if it is allowed to come 

into contact with moisture.  Thus, a premature injection of lime where the flue gas moisture is 

condensing due to low temperatures such as in a startup can cause cement deposits to form on 

any surface in the flue gas path, including ESP collection plates and baghouse filter bags.  

Typically, because of the chemistry, once this crude cement forms, it is nearly impossible to 

remove by the systems ordinarily used to remove collected solids in an ESP or baghouse.  Thus, 

permanent damage to the particulate collection system can occur if lime is injected before the 

minimum temperature is reached in the startup process.  Therefore, it is not possible with the 

current state-of-the-art designs of sorbent injection systems and ESP/baghouse collection 

systems to engage these systems from the beginning of startup. 
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Flue Gas Scrubbers 

Similar challenges exist in operating other types of emissions controls during SSM 

events.  For example, many Southern Company units are equipped with Flue Gas Desulfurization 

(FGD) systems or scrubbers.  These scrubbers typically use a slurry of water and powdered 

limestone to neutralize the sulfur oxide and halogen acids that are created from the coal 

combustion process.  These control devices are usually very efficient with capture performances 

of over 95% during normal operation being common.     

During SSM periods, it is often impossible to meet emission limits designed for normal, 

steady-state operations regardless of how well the unit is maintained and operated.  Scrubbers 

can typically be used during startup and shutdown operations, but can have lower efficiencies in 

those periods due to lower gas flows which decrease the mixing available between the flue gas 

and the limestone slurry.  Also, the startup oil can potentially cause the scrubber liquid to foam – 

much like laundry detergent – and thus impede good performance.  Scrubbers have complex 

systems of equipment, such as pumps, motors, pipes, sprays, agitators, fans, limestone and 

gypsum handling, and must maintain a delicate balance of chemistry within the vessel to 

optimize removal.  If there is a malfunction of or maintenance needed for any single component, 

there is potential that the entire vessel would be impacted.  Bypass of the scrubber during such 

periods would be infrequent but could be necessary to maintain reliability.  Depending on the 

type of scrubber, a malfunction of the generating unit could cause significant risk to the scrubber 

and result in the need to bypass the scrubber.  Failure to bypass certain scrubbers during 

generating unit malfunctions (e.g., a malfunction causing the fans that are pushing flue gas 

through the scrubber to trip) could result in catastrophic damage to the scrubber or the ductwork, 

the ESP, the boiler or other components upstream of the scrubber (e.g., due to sudden 
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backpressure in excess of design criteria).  In this instance, the mandatory bypass may result in 

higher emissions during the period. 

 

As described in the sections above, state-of-the-art technologies used to control emissions 

from coal-fired power plants have technological and operational limitations that prevent them 

from operating efficiently and safely during all operating conditions, including startup, normal 

operation, unexpected equipment failures, and shutdown.    EPA recognizes this fact in the recent 

Mercury and Air Toxics (MATS) rule that startup and shutdown are unique periods in the 

operation of a coal-fired power plant, and issued separate requirements for these periods.  In this 

context, EPA has also specifically recognized that dry scrubbers, SCRs, and selective non-

catalytic reduction (“SNCR”) cannot be brought online immediately once firing of the primary 

fuel begins.  See 77 Fed. Reg. 71,323, 71,331 (Nov. 30, 2012).  As a result, EPA’s final MATS 

rule does not require this equipment to be engaged during startup until technically feasible to do 

so, after the requisite temperature is reached.  See 40 C.F.R. Part 63, Subpart UUUUU, Table 3.2 

 

 

                                                 
2  Note, however, that EPA’s definition of “startup” in that rule is unreasonably restrictive.  As 
such, the MATS rule may still require controls to be engaged before technically feasible to do so. 
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Appendix B 

Unavoidable Emissions During Startup and Shutdown of  

Natural Gas- and Oil -Fired Simple- and Combined-Cycle Units 

 
Combustion turbine units, whether simple cycle or combined cycle units, inevitably must 

go through various transient stages in the startup and shutdown process that can result in short-

term emission rates that can be higher than the technology-based limits that generally apply to 

these units.  In general, the startup process for either a simple cycle combustion turbine or a 

combustion turbine that operates as part of a combined cycle unit includes several steps.1  During 

the first step, known as roll-off, the turbine must be taken from a stationary, non-rotating 

condition to a spinning condition, also called “rolled,” which is generally performed with an 

electrical starting motor or by back-feeding the unit’s generator.  This process continues until the 

turbine reaches the minimum speed that allows fuel to be introduced and ignited and the unit 

begins to turn on its own from combustion.  Once ignition is achieved and the flame is 

established, the turbine begins to accelerate until it reaches the point at which the unit’s generator 

can be synchronized to the power grid.  Once synchronized, the unit can begin increasing fuel 

input to achieve the desired load.  In the load ramp up phase, the turbine is operating at a lower 

efficiency and emissions are inevitably much higher than when the unit reaches the minimum 

load associated with the optimal emissions operating window for which the unit was designed.     

For simple cycle combustion turbines, the description above comprises the entire startup 

process, whereas combined cycle units must still engage the associated heat recovery steam 

generator (HRSG), the boiler located downstream of the combustion turbine, and do not permit 

the combustion turbines to accelerate as quickly to minimum load.  This is true because the 

                                                 
1  Similar challenges are expected to arise at facilities with natural gas boilers.  The number of 
natural gas boilers on Southern Company’s system is expected to increase, given that several 
coal-fired units may switch to natural gas in the future. 
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mechanical structure of the HRSG and steam turbine must be slowly warmed up to maintain 

structural integrity and prevent damage to both the HRSG and steam turbine before the steam 

turbine can begin operation.  In fact, the warming of the steam turbine is the limiting factor in 

any combined cycle startup.  If the unit is being started after a short period of downtime, often 

referred to as a hot or warm start, the whole unit may be started much more quickly because the 

HRSG and steam turbine are still warm from the prior operations.  However, if the unit has been 

off for an extended period of time, often referred to as a cold start, startup may take much longer 

to complete in order to protect the equipment from damage. 

Startup of combined cycle units with more than one combustion turbine per steam turbine 

is even more complicated.  For a combined cycle unit with two combustion turbines per steam 

turbine (which is the most common design), one CT/HRSG train is started first (the lead CT) and 

used to warm the steam turbine and associated piping.  The second CT/HRSG train (the lag CT) 

is started near the end of the warming process.  Both the lead and lag CTs are held at a holding 

point to warm the unit, which is required to prevent mechanical damage to the equipment.  As 

discussed below, combustion is not as efficient during the startup process as is achievable during 

normal operations. 

Combustion turbine units can also experience increased short-term emissions during 

shutdowns as the electrical generation of the units fall below normal operating conditions.   

Shutdown of a simple cycle CT and a combined cycle CT is very similar.  Once the shutdown 

process begins, the CT is brought down in load and then disconnected from the grid.  However, 

this entails operating for a period of time below the minimum normal operating load point which 

results in brief periods of higher emissions.  (See the discussion below for more detail about the 

emissions from an example of an actual CT design across the generating load range.)  At this 
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point, the fuel flow is shut off and no more combustion takes place.  The increase in emissions 

during shutdown results from the increased flame temperatures needed to maintain stability, 

similar to startup.  

Startups and shutdowns of combustion turbines (for both CTs and CCs) may also present 

challenges for both natural gas and oil units equipped with “combustion controls”—i.e., 

combustion turbine equipment that has been specifically designed to minimize the formation of 

air pollutants.  Two combustion controls employed at many Southern Company generating 

facilities, which are the most commonly used in the industry, are water/steam injection and dry 

low NOx (DLN) combustion. 

 

Water or Steam Injection 

Water or steam injection combustion controls involve the injection of water or steam into 

the combustion zone to create a heat sink that lowers the combustion zone temperature, which is 

the primary parameter affecting NOx formation.  As the combustion zone temperature decreases, 

NOx production decreases exponentially. Higher generating loads mean higher combustion 

temperatures, which produce more NOx, and result in the need for more water or steam injection. 

However, as more water or steam is injected relative to the amount of exhaust gas, flame stability 

is adversely affected, resulting in increased carbon monoxide emission and dynamic pressure 

oscillations.  These pressure oscillations or vibrations can quickly destroy the mechanical parts 

of the turbine combustor and could even damage the turbine itself.  In order to minimize 

emissions and to prevent damage to the combustor, the amount of water or steam that can be 

injected is necessarily limited and must be carefully calibrated relative to the level of 

combustion.  Limiting or shutting off the water or steam injection is especially important during 
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startup, shutdown, or malfunction when the amount of exhaust gas may be lower and the flame is 

often inherently less stable.  

 

Dry Low NOx (DLN) Combustion 

State-of-the-art combustion design for CTs is DLN combustion where the fuel and air are 

pre-mixed before it is burned.  The goal is to burn the majority of the fuel at relatively cool, lean 

conditions to prevent the formation of NOx.  (The term “cool” is used here to describe a 

combustion temperature that is still hot, but reduced from normal flame temperatures by as much 

as several hundred degrees Fahrenheit.)  Because of the mechanical nature of a CT, the actual 

design and geometry of the fuel combustor is fixed, and is optimized for combustion stability, 

efficiency, and minimal emissions at normal load.  Therefore, it is impossible for DLN 

combustion to be achieved immediately upon startup because the DLN combustor will not 

perform at off-design conditions, as will occur during startup and shutdown.  To avoid concerns 

over flame stability and prevent extensive damage to the turbine during startup, a CT must go 

through a complex startup process that requires a series of steps to achieve full optimization 

across the normal operating load range.  Typically in this startup (or shutdown) sequence, a small 

proportion of the fuel is burned richer to provide a stable pilot flame, while the remainder is 

burned lean.  A figure illustrating this process is provided below: 
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DLN Combustor Schematic [Boyce, Meherwan P. Gas Turbine Engineering Handbook. 
Oxford: Butterworth-Heinemann, 2012, pg. 459] 

 
 
Typical modes that a unit must pass through to startup include the following: 

1. Primary operation ignition.  Fuel to the primary nozzles only. Flame is in the 
primary stage only. This mode of operation is used to ignite, accelerate, and 
operate the machine over low to mid loads, up to a preselected combustion 
reference temperature. 

2. Lean–lean operation.  Fuel to both the primary and secondary nozzles. Flame is in 
both the primary and secondary stages. This mode of operation is used for 
intermediate loads between two preselected combustion reference temperatures. 

3. Secondary-stage burning transient mode.  Fuel to the secondary nozzle only. 
Flame is in the secondary zone only. This mode is a transition state between lean–
lean and normal operation modes. This mode is necessary to extinguish the flame 
in the primary zone, before fuel is reintroduced into what becomes the primary 
premixing zone. 

4. Normal operation.  Fuel to both primary and secondary nozzles. Flame is in the 
secondary stage only. This mode of operation is achieved at and near the 
combustion reference temperature design point. Optimum emissions are generated 
in this mode. 

 
 

The pilot flame must be maintained at richer conditions during startups and shutdowns to 

ensure flame stability, which presents a challenge for maintaining low emission rates during 

these transient periods.  At the higher loads associated with normal operating conditions, DLN 
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combustion is used. Under these conditions, the flame in the outer nozzles is stable enough that 

the pilot flame can be extinguished and all of the fuel can be directed into the other nozzles, 

resulting in lower emissions due to the decrease in fuel/air ratio and increase in combustion 

efficiency.  An example startup sequence is illustrated in the figure below, which depicts the 

startup of a General Electric DLN 2 combustor.  It is important to note that other manufacturers 

may have different load points or normal operating ranges than those depicted in the figures 

below.  

 

 
Fuel Staging Schedule and Emissions vs. Load for GE DLN 2 Combustor [L.B. Davis, S.H. 

Black. “GE Dry Low NOx Combustion Systems for GE Heavy Duty Gas Turbines”, GE Power 
Systems, GER-3568G, 10/00.] 

 
 

In the left panel of the figure above, steps 1 through 4, as described previously for a CT 

startup, are illustrated.  Step 1, the primary mode, which is shown on the far left, is where fuel is 

supplied to the primary (pilot) nozzles.  During this mode, the flame is established at 16% of the 

normal operating speed of the turbine.  The CT remains in this mode until the turbine reaches its 

operating speed.  Once that occurs, step 2 begins, and the CT is synchronized to the grid and 

starts producing electricity.  During this step, which starts at 0% load and proceeds to around 
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40% load (can vary by CT design), fuel input into the primary nozzles is increased and fuel is 

introduced into the secondary nozzles.  Step 3 is the transition from these startup steps to the full 

load range of the CT.  In the example in the figure, step 3 starts with the introduction of fuel into 

the tertiary and quaternary fule nozzles and ends with the elimination of fuel into the primary 

fuel nozzles.  Step 4, which is normal operation, is the operating window that is optimized for 

both maximum efficiency and minimized emissions.  This mode starts at about 50% of electrical 

generating load and extends up to 100% load.   

The right panel of the figure above shows the corresponding emissions of carbon 

monoxide, CO, and nitrogen oxides, NOx, from this combustion turbine.  As can be seen in the 

graph, emissions from the normal operating conditions of 50 to 100% electrical load are lower 

than anywhere in the startup (or shutdown) modes of operation.  This design ensures that the 

highest fuel input conditions, which are associated with normal operation of the combustion 

turbine, have low emissions.   

Due to the processes described above, the primary challenges in controlling emissions 

during startup and shutdown periods for turbine combustors equipped with combustion controls 

are as follows: 

 Temperature and residence time are the primary variables controlled by design 
that determine thermal NOx emissions. With a fixed geometry, the residence time 
is also fixed therefore only temperature can be controlled by changing the fuel/air 
ratio.  

 Carbon monoxide emissions are higher during startups and shutdowns due to 
lower flame temperatures. Any steps taken to reduce CO emissions during 
combustion will result in an increase in the amount of NOx generated and could 
also damage the equipment. 

 Increasing firing temperature to increase the efficiency of the combustion process 
produces more NOx, which results in the need for more water or steam injection.  
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As more water or steam is injected, flame stability is adversely affected, resulting 
in increased CO and degradation of the equipment. 

 The amount of steam injected is limited due to flame stability concerns.  For DLN 
combustors the pilot flame must be maintained at richer conditions during 
transient operations, leading to a higher flame temperature and therefore higher 
NOx emissions.  The geometry of the combustor is fixed and designed to be 
optimized for full load operation, and therefore cannot be optimized during 
transitional periods during startup and shutdown.  

 

Post-Combustion Emissions Control Equipment 

Finally, similarly to coal-fired units, natural gas and oil-fired units also face challenges in 

engaging and operating post-combustion emissions control equipment during startup or 

shutdown events.  A combined cycle unit may have post-combustion emissions control 

equipment which would be installed in the HRSG.  This typically includes either a Selective 

Catalytic Reduction (SCR) catalyst and associated ammonia injection equipment for NOx 

control or a CO catalyst or both.  The SCR must be located in an area where flue gas 

temperatures will be in the appropriate range necessary to reduce emissions, usually just 

downstream of the high pressure evaporator section.  If the SCR is placed in service too early, 

optimal NOx removal efficiencies cannot be achieved, and excess ammonia will also deposit and 

accelerate corrosion of the HRSG.  The CO catalyst is also sensitive to temperature and must be 

located in close proximity to the SCR catalyst.  Like SCR, CO catalysts have lower efficiencies 

during startup until the unit reaches a higher temperature.  The duration of elevated emissions 

experienced during startups will vary depending on the type of startup.  Longer durations would 

be expected in a cold start than warm or hot starts, since either SCR or CO catalyst must reach 

the requisite minimum temperature in order to reduce emissions.  Minimum catalyst operating 

temperatures are a law of nature, and not a design choice. This is analogous to an automobile 

where emission testing guidance from state agencies explicitly states that the car is to be warmed 
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up to normal operating temperature before testing.  This warm up period is in recognition that the 

emissions control technology of the car, the catalytic converter, is not effective at emissions 

reductions until it reaches its required operational temperature.  

In summary, state-of-the-art emission control designs for combustion turbines – whether 

as standalone simple cycle units or as combined cycle units – are designed to minimize 

emissions during the normal operating range.  In fact, it is physically and chemically impossible 

for the emissions control equipment to function effectively during startup and shutdown because 

temperatures are not suitable for the control technology to operate during these transient periods 

While the equipment does minimize emissions during these transient operations, the emissions 

are still higher than the normal operating range emissions of the CT, as seen in the included 

figure.  This is inevitable given the technology and the ability to control the combustion process, 

and just like modern automobiles where fuel economy and emissions are optimal during highway 

driving, CTs are designed to deliver the lowest emissions possible during normal operating 

conditions where the units spend the majority of their time in operation.  
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Air Quality Status of Nonattainment Areas in Southern Company States 
Updated March 27, 2013  

 
State 1997 Annual PM2.5 2006 24-Hour PM2.5 1997 8-HR Ozone 2008 8-HR Ozone 

Alabama 
 
 
 
 
 
 
 
 
 
 
 
 
 

Birmingham, AL 
Design Value = 12.9 µg/m3 

(2009-11 Data) 
Re-designation 

Final Rule  
78 Fed. Reg. 5306 
January 25, 2013 

 

Birmingham, AL 
Design Value = 27 µg/m3 

(2009-11 Data) 
Re-designation 

Final Rule  
78 Fed. Reg. 4341 
January 22, 2013 

 

Birmingham, AL 
Design Value = 0.075 ppm 

(2009-11 Data) 
Re-designation 

Final Rule   
71 Fed. Reg. 27,631 

May 12, 2006 

Statewide 
Designated Attainment 

Final Rule  
77 Fed. Reg. 30,088 

May 21, 2012 

Florida Statewide 
Designated Attainment 

Final Rule  
70 Fed. Reg. 944 
January 5, 2005 

Statewide  
Designated Attainment 

Final Rule  
74 Fed. Reg. 58, 688 
November 13, 2009 

Statewide  
Designated Attainment  

Final Rule  
69 Fed. Reg. 23,858 

April 30, 2004 

Statewide 
Designated Attainment 

Final Rule  
77 Fed. Reg. 30,088 

(May 21, 2012) 

Georgia Atlanta, GA 
Design Value = 11.9 µg/m3 

(2009-11 Data) 
Clean Data  
Final Rule  

76 Fed. Reg. 76,620 
December 8, 2011 

 
Chattanooga, TN-GA 

Design Value = 11.2 µg/m3 
(2009-11 Data) 

Clean Data  
Final Rule 

76 Fed. Reg. 31,239 
May 31, 2011 

 
Macon, GA 

Design Value = 13.4 µg/m3 
(2009-11 Data) 

Clean Data  
Final Rule  

76 Fed. Reg. 31,858 
June 2, 2011 

 
Rome, GA 

Design Value = 
“Incomplete” 

Clean Data 
Final Rule 

76 Fed. Reg. 18,650 
April 5, 2011  

Statewide  
Designated Attainment 

Final Rule  
74 Fed. Reg. 58, 688 
November 13, 2009 

Atlanta, GA 
Design Value = 0.080 ppm 

(2009-11 Data) 
Re-designation 
Proposed Rule  

78 Fed. Reg. 7705 
February 4, 2013  

 
Macon, GA 

Design Value = 0.073 ppm 
(2009-11 Data) 
Re-designation  

Final Rule  
72 Fed. Reg. 53,432 
September 19, 2007 

  
Murray Co (Chattahoochee 

Nat Forest), GA 
Design Value = 0.071 ppm 

(2009-11 Data) 
Re-designation  

Final Rule  
72 Fed. Reg. 58,538 

October 16, 2007 
 

 
 
 

Atlanta, GA 
Design Value = 0.080 ppm 

(2009-11 Data) 
Designated Nonattainment 

Final Rule  
77 Fed. Reg. 30,088 

May 21, 2012 

The design values in this chart are for the period ending in 2011 (i.e., 2009-11 data).  They were retrieved from 
EPA’s Design Value Reports available at http://www.epa.gov/airtrends/values.html.   
 

http://www.epa.gov/airtrends/values.html


State 1997 Annual PM2.5 2006 24-Hour PM2.5 1997 8-HR Ozone 2008 8-HR Ozone 
Mississippi Statewide 

Designated Attainment 
Final Rule  

70 Fed. Reg. 944 
January 5, 2005 

Statewide 
Designated Attainment 

Final Rule  
74 Fed. Reg. 58, 688 
November 13, 2009 

Statewide 
Designated Attainment 

Final Rule  
69 Fed. Reg. 23,858 

April 30, 2004 

Memphis, TN-MS-AR 
Design Value = 0.077 ppm 

(2009-11 Data) 
Designated Nonattainment  

Final Rule  
77 Fed. Reg. 30,088 

May 21, 2012 

North 
Carolina 

Greensboro-Winston 
Salem-High Point, NC 

Design Value = 11.1 µg/m3 
(2009-11 Data) 
Re-designation 

Final Rule  
76 Fed. Reg. 71,455 
November 18, 2011 

 
Hickory-Morganton-

Lenoir, NC 
Design Value = 10.6 µg/m3 

(2009-11 Data) 
Re-designation 

Final Rule  
76 Fed. Reg. 71,452 
November 18, 2011 

 

Statewide  
Designated Attainment  

Final Rule  
74 Fed. Reg. 58,688 
November 13, 2009 

Charlotte-Gastonia-Rock 
Hill, NC-SC 

Design Value = 0.079 ppm 
(2009-11 Data) 

Clean Data 
Final Rule  

76 Fed. Reg. 70,656 
November 15, 2011 

 
Haywood and Swain Cos 
(Great Smoky NP), NC 

Design Value = 0.067 ppm 
(2009-11 Data) 
Re-designation  

Final Rule  
74 Fed. Reg. 63,995 
December 7, 2009 

 
Raleigh-Durham-Chapel 

Hill, NC 
Design Value = 0.073 ppm 

(2009-11 Data) 
Re-designation  

Final Rule  
72 Fed. Reg. 72,948 
December 26, 2007 

 
Rocky Mount, NC 

Design Value = 0.070 ppm 
(2009-11 Data) 
Re-designation  

Direct Final Rule  
71 Fed. Reg. 64,891 
November 6, 2006  

 

Charlotte-Rock Hill,  
NC-SC 

Design Value = 0.079 ppm 
(2009-11 Data 

Designated Nonattainment 
Final Rule  

77 Fed. Reg. 30,088 
May 21, 2012 

 
 

The design values in this chart are for the period ending in 2011 (i.e., 2009-11 data).  They were retrieved from 
EPA’s Design Value Reports available at http://www.epa.gov/airtrends/values.html.   
 

http://www.epa.gov/airtrends/values.html
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D .C . 20460 

JUN 2 9 2007 
THE ADMINISTRATOR 

Mr. Robert Ukeiley 
c/o Hilary Lambert 
Law Office of Robert Ukeiley, P.S .C . 
433 Chestnut Street 
Berea, Kentucky 40403 

SUBJECT: Response to Petition for Rulemaking on Credible Evidence Revisions in Kentucky 

Dear Mr. Ukeiley: 

The U.S . Environmental Protection Agency (EPA) has reviewed the April 21, 2005, 
petition you submitted on behalf of Preston Forsythe, the Center for Biological Diversity, 
Kentucky Heartwood, and Hilary Lambert (collectively referred to as "Petitioners") regarding 

EPA's credible evidence revisions (CER) and the Kentucky State Implementation Plan (SIP). As 

is discussed in more detail below, EPA is denying your petition because, at this time, EPA is 

declining to make a finding that the Kentucky SIP is "substantially inadequate" pursuant to 

section 110(k) of the Clean Air Act ("CAA" or "Act"), 42 U.S .C . § 7410(k). 

General Background 

On April 21, 2005, EPA received a petition from Petitioners pursuant to the 
Administrative Procedure Act (APA), 5 U.S .C . §§ 551-559 (APA Petition) . The APA Petition 

was part of a larger petition filed under title V of the Clean Air Act regarding the Tennessee 

Valley Authority's Paradise Fossil Plant located in Muhlenberg County, Kentucky . 

The APA Petition, in its entirety, consisted of the following language : 

Moreover, to the extent that EPA determines that Kentucky's SIP is inadequate as 
it does not fully include the Credible Evidence [Revisions], Petitioners 

respectfully request that EPA treat this petition as also being a petition pursuant to 

the [APA] to promulgate a rule to correct the Kentucky State Implementation Plan 

to fully include the Credible Evidence [Revisions] into the Kentucky State 
Implementation Plan. 

Internet Address (URL) * http //www epa gov 
Recycled/Recyclable * Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 



APA Petition at 22. On February 14, 2007, the U.S . Department of Justice (DOJ), on behalf of 

EPA, entered into a Settlement Agreement with Petitioners to resolve a lawsuit brought in the 

United States District Court for the District of Columbia (D.C . District Court) on July 31, 2006. 

As part of the Settlement Agreement, DOJ agreed that EPA would take final action to grant 
or 

deny the Petition by May 25, 2007 ; the deadline was later extended through a stipulated 

modification to June 29, 2007. This letter is intended to satisfy General Term 4 in the Settlement 

Agreement. 

Pursuant to Section 110(k)(5) of the CAA, if EPA finds that a SIP is substantially 

inadequate to comply with any provision of the CAA, it must instruct the state to revise the SIP 

to correct the deficiency - this is often referred to as a "SIP call." Section 110(k)(5) states that 

the finding of substantial inadequacy, and notice to the affected state, shall be public . EPA also 

has the authority to require the submission of SIP revisions to remedy the inadequacy in a 

reasonable timeline .l Failure of the state to revise the SIP appropriately may result in sanctions 

under the CAA, including withholding of highway funds. See e.g., 42 U.S.C . § 7509. Notably, 

the SIP call authority is only triggered upon a finding of substantial inadequacy, not mere 

inadequacy. See, People of the State of Illinois v. EPA, 621 F.2d 259 (7th Cir. 1980) (discussing 

a notice of SIP deficiency). 

EPA does not construe the CAA to require that, in response to a petition for rulemaking, 

EPA must make a determination regarding the adequacy of a SIP. Likewise, Section 110(k)(5) 

of the CAA does not require that EPA periodically investigate and determine whether a SIP is 

adequate. Thus, EPA has the discretion to decide when it is appropriate to exercise its oversight 

authority and inquire into issues of SIP adequacy . See e.g., Heckler v. Chaney, 470 U.S . 821 

(1985) (discussing the analogous enforcement discretion); WWHT. Inc. v. Federal 

Communications Comm'n, 656 F.2d 807 (D .C . Cir. 1981) (discussing agency discretion to 

initiate rulemaking) ; Greater Cincinnati Chamber of Commerce v. EPA, 879 F.2d 1379 (6" Cir. 

1989) (discussing the initiation of the SIP call process and EPA discretion). This is especially 

true where a determination of substantial inadequacy essentially initiates an enforcement-like 

process that can result in the imposition of sanctions on the state . See e.g., Ohio Public Interest 

Research Group Inc . v. Whitman, 386 F.3d 792 (6'h Cir. 2004) (finding that EPA's decision 

whether to issue a Notice of Deficiency (NOD) regarding a title V program is a non-reviewable 

exercise of enforcement discretion); New York Public Interest Research Groo v. Whitman, 321 

F.3d 316, 331 (2"d Cir. 2003) (finding that the decision whether to issue a NOD "is necessarily 

discretionary"); Public Citizen, Inc. v. U.S . EPA, 343 F.3d 449 (5th Cir. 2003) (same) . 

' To provide assurance that it has the authority to require the submission of SIP revisions 

in accordance with the specified timelines, EPA typically issues SIP calls through a rulemaking 

process that allows for public notice and, typically, public comment on the proposal to issue the 

SIP call . For example, a SIP call may be published in the Federal Register first as a proposed 

action and then, after accepting public comment, as a final action that serves to formally 
begin 

the SIP call . See e. g., Greater Cincinnati Chamber of Commerce v. EPA, 879 F.2d 1379, 1381 

(6`h Cir. 1989) (explained that EPA first issued a notification to Ohio regarding SIP deficiencies, 

and such notice was subsequently published in the Federal Register, along with a timeline 
for 

remedying the identified deficiencies) ; see also , NOx SIP Call, 63 Fed. Reg. 57356 (October 27, 

1998). 



The APA Petition simply requested that, to the extent that EPA determines that the 

Kentucky SIP is inadequate, EPA should undertake a rulemaking action-2 As discussed 
below, 

EPA is denying the petition because it is declining to make a finding, pursuant to section 
110(k) 

of the CAA, that the Kentucky SIP is substantially inadequate with regard to its treatment 
of 

credible evidence. 3 

Background on EPA's Credible Evidence Revisions 

Since 1970, Section 113(a) of the CAA has stated that EPA may bring an enforcement 

action based on "any information." In direct response to a 1984 district court opinion which 

erroneously limited the evidence EPA could use to prove a CAA violation, the United States 

Congress amended Section 113(e) of the CAA in 1990 to clarify that "any credible evidence" 

could be used for compliance and enforcement purposes . 

Thus, following the 1990 CAA Amendments, which included many revisions in addition 

to those in section 113, EPA promulgated the final CER (62 Federal Register (Fed . Reg.) 8314 

(February 24, 1997)) . EPA promulgated the CER to clarify that any credible evidence could be 

used for compliance with the new title V permit program, as well as other compliance and 

enforcement efforts . As stated in the preamble, the CER "merely removes what some have 

construed to be a regulatory bar to the admission of non-reference test data to prove a violation 

of an emission standard, no matter how credible and probative those data are that a violation has 

occurred." 62 Fed. Reg. at 8315. Specifically, the CER was "designed to clarify that non-

reference test data can be used in enforcement actions, and to remove any potential ambiguity 

regarding this data's use for compliance certifications under Section 114 and title V of the 

[CAA]." 62 Fed. Reg. at 8314 . Further, to clarify the ability of citizens to use credible evidence 

(such as in an action under Section 304 of the CAA), EPA noted in the CER that "today's rule 

creates no new rights or powers for citizen enforcers; instead, the rule clarifies existing EPA 

regulations. Citizens have been free to use credible evidence in [CAA] enforcement, and have 

won at least two court cases using it ." 62 Fed. Reg. at 8318. See e.g., Sierra Club v. Public 

Service Company of Colorado, Inc., 894 F. Supp. 1455 (D. Colo . 1995); Unitek Environmental 

The APA Petition was part of a larger petition filed under title V of the CAA regarding 

the Tennessee Valley Authority's Paradise Plant. The issue regarding credible evidence was 

raised in the context of that title V petition, and the APA Petition essentially was a follow-up 

request in the event EPA made certain findings as it considered the merits of the title V petition. 

On August 18, 2006, the Kentucky Division of Air Quality withdrew the title V permit for the 

Paradise plant; thus, on October 20, 2006, EPA denied the title V petition as moot. Arguably, 

the request raised by the APA Petition has also been made moot by the withdrawal of the title 
V 

permit which gave rise to the credible evidence issues . Nonetheless, EPA is addressing the APA 

Petition as required by the Settlement Agreement. 

Both before and after the CER was promulgated, EPA Region 4 sent letters to the states 

in its region, including Kentucky, updating them on the status of the CER and indicating 
that 

EPA was considering a SIP call . While such letters served as a placeholder for initiating a 

formal, public "call" on the SIPs pursuant to Section 110(k)(5) of the CAA, EPA did not take 

subsequent steps to publicly and formally initiate and effectuate a SIP call . 



Services . Inc. v . Hawaiian Cement, 1997 U.S . Dist . LEXIS 19261 (D. HI 1997); but see, Sierra 

Club v. TVA, 430 F.3d 1337 (11 th Cir. 2005) (prohibiting a citizen from admitting evidence 

because Alabama had not adopted the CER into its SIP) . 

The CER also included changes to federal regulations. Specifically, 40 Code of Federal 

Regulations (C.F.R.) § 51 .212(c) - regarding SIPs - was revised to read that, "[fJor the purpose 

of submitting compliance certifications or establishing whether or not a person has violated or is 

in violation of any standard in this part, the [SIP] must not preclude the use, including the 

exclusive use, of any credible evidence or information. . ." Similar changes were also made to 40 

C.F .R . §§ 52.12 (concerning source surveillance) ; 52.33 (concerning compliance certifications); 

60.11 (concerning New Source Performance Standards) ; and 61 .12 (concerning National 

Emission Standards for Hazardous Air Pollutants). 

EPA Review of the APA Petition 

The Kentucky SIP includes numerous provisions relating to compliance and enforcement 

in a variety of contexts . The mere fact that the SIP was not revised after the CER in order to 

"fully incorporate" the CER and affirmatively allow the use of credible evidence does not 

necessarily make the SIP substantially inadequate . Pursuant to 40 C.F.R . § 51 .212, the SIP must 

merely not preclude the use of credible evidence - it need not affirmatively allow for the use of 

such evidence . As stated in the CER preamble, the CER was meant to clarify what was already 

the status quo - that compliance (and noncompliance) with the CAA, including SIPs, could be 

demonstrated through the use of any credible evidence . In this case, EPA interprets Kentucky's 

SIP, consistent with the 1997 CER and, specifically 40 C.F.R . § 51 .212(c), as not precluding any 

entity, including EPA, citizens, or the state, from using any credible evidence to enforce 

emission standards, limitations, conditions, or any other provision of the Kentucky SIP. 4 

Further, EPA is aware of no instance in which a federal, state, citizen, or regulated entity 

was barred from determining compliance (or noncompliance) with the Kentucky SIP based on 

relevant, probative, and credible information because of the language in the applicable SIP. 

Specifically, EPA has no information that the Commonwealth of Kentucky has affirmatively 

interpreted the Kentucky SIP to preclude the use of any credible evidence by EPA, the state, 

citizens, or a regulated entity. EPA is also not aware of, nor have Petitioners cited, reported 

state, administrative, or federal court decisions or orders in Kentucky affirmatively interpreting 

the Kentucky SIP to preclude the use of any credible evidence . Courts have significant 

flexibility pursuant to the Federal Rules of Evidence to allow the admission of evidence in such 

The Kentucky SIP also includes language indicating that Kentucky can use "any 

information" to enforce its SIP . See e.g., 40 Kentucky Administrative Regulations (KAR) 

50:055 (concerning compliance); and 401 KAR 50:060 (concerning enforcement) . These two 

provisions were incorporated into the Kentucky SIP on May 4, 1989 (54 Fed. Reg. 19169) and 

July 12, 1982 (47 Fed. Reg. 30059), respectively . Further, Kentucky's regulations include the 

incorporation by reference of 40 C.F.R . §§ 60.11 and 61 .12 in 401 KAR 60:005, Section 2(1) ; 

and 401 KAR 57:002, Section 2(1), respectively . These provisions are not in the Kentucky SIP 

because regulations pertaining to new source performance standards and hazardous air pollutants 

are not included as part of the SIP for any state. 



proceedings, regardless of EPA's CER. 62 Fed. Reg. 8322-23; Fed. R. Evid. Rules 401, 402. 

Notably, Petitioners do not suggest that the Kentucky SIP is substantially inadequate with regard 

to the CER. Rather, Petitioners merely noted that to the extent that EPA finds the Kentucky SIP 

is inadequate, further action is requested . 

V. Conclusion 

Thus, based on EPA's reasonable interpretation of the Kentucky SIP as not precluding 

any entity from using any credible evidence for compliance and enforcement purposes, EPA is 

now exercising its discretion and declining to make a finding that Kentucky's SIP is substantially 

inadequate . For the foregoing reasons, EPA is denying the APA Petition. 



Comments of Alabama Power Company 
 

To the United States Environmental Protection Agency 
 
 

State Implementation Plans: Response to Petition for Rulemaking; Findings of 
Substantial Inadequacy; and SIP Calls to Amend Provisions Applying to Excess 

Emissions During Periods of Startup, Shutdown, and Malfunction; Proposed Rule 
 
 

78 Fed. Reg. 12,460 (February 22, 2013) 
Docket ID No. EPA-HQ-OAR-2012-0322 

 

 

 

Exhibit 6 

  



 

SECOND AMENDED COMPLAINT:  3:10-cv-04060-CRB 

 1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Kimberly [Kasey] A. Sturm (Admitted Pro Hac Vice) 

260 Peachtree Street, NW 

Suite 1200 

Atlanta, Georgia 30303 

(404) 525-9205 

(404) 522-0275 

ksturm@stack-envirolaw.com 

 

Kristin Henry (State Bar No. 220908) 

Sierra Club Environmental Law Program 

85 Second Street, Second Floor 

San Francisco, CA 94105 

(415) 977-5716 

(415) 977-5793 FAX 

kristin.henry@sierraclub.org 
 

Attorneys for Plaintiffs 
 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION 

 

SIERRA CLUB and WILDEARTH 

GUARDIANS, 

 

 Plaintiffs, 

 vs. 

LISA P. JACKSON, in her official capacity as 

Administrator, United States Environmental 

Protection Agency, 

 

 Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 

) 

) 

) 

) 

) 

Case No. 3:10-cv-04060-CRB 
 
 
 
 
SECOND AMENDED COMPLAINT FOR 
INJUNCTIVE AND DECLARATORY 
RELIEF 

 

 SIERRA CLUB and WILDEARTH GUARDIANS, Plaintiffs in the above-referenced 

matter, pursuant to written authorization of opposing counsel in accordance with Fed. R. Civ. P. 

15(a)(2),  submit this Second Amended Complaint [1] removing all allegations and claims 
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associated with Defendant’s [a] failure to promulgate Federal Implementation Plans (“FIPs”) for 

New Mexico, Oklahoma, Guam, American Samoa and the Northern Mariana Islands and [b] 

failure to take action on the 1997 8-hour Infrastructure SIP submittal for Washington, D.C., West 

Virginia and Delaware as well as  [2] adding claims for Defendant’s failure to take action on the 

1997 8-hour Infrastructure SIP submittal for Tennessee (under 42 U.S.C. § 7410(a)(2)(C) and 

(J)) and for Arizona (under 42 U.S.C. §§ 7410(a)(2)(A)-(C), (E), (F), and (H) – (M).  Plaintiffs’ 

Second Amended Complaint states as follows: 

1. Plaintiffs SIERRA CLUB and WILDEARTH GUARDIANS bring this Clean Air 

Act citizen suit to compel the United States Environmental Protection Agency (“EPA”) to 

undertake long-overdue nondiscretionary duties.  Specifically, Sierra Club challenges the failure 

of Defendant, LISA P. JACKSON, in her official capacity as Administrator of the EPA, to 

perform certain mandatory duties required by the Clean Air Act, 42 U.S.C. §§ 7401-7671q 

(2010), including the failure to: [1] promulgate Federal Implementation Plans pursuant to 42 

U.S.C. § 7410(c)(1) (2010) and [2] take final action on State Implementation Plan submittals 

within 12 months as required by 42 U.S.C. § 7410(k)(2) (2010).   

JURISDICTION, VENUE AND NOTICE 

 2.   This action is brought pursuant to the Clean Air Act, 42 §7410 et seq.  Thus, this 

Court has subject matter jurisdiction over the claims set forth in this Complaint pursuant to 42 

U.S.C. §7604(a) (2010).  This Court also has subject matter jurisdiction over this action pursuant 

to 28 U.S.C. §1331 (2010) (federal question).  An actual controversy exists between the parties.  

This case does not concern federal taxes, is not a proceeding under 11 U.S.C. §§ 505 or 1146 

(2010), and does not involve the Tariff Act of 1930.  This Court has authority to order the 
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declaratory relief requested under 28 U.S.C. §2201 (2010).  If the Court orders declaratory relief, 

28 U.S.C. §2202 authorizes this Court to issue injunctive relief.   

 3.  Intradistrict Assignment.  U.S. EPA Region 9 is headquartered in San 

Francisco.  U.S. EPA Region 9 includes Arizona and Hawaii.  Thus, a substantial part of the 

alleged events or omissions giving rise to Plaintiffs’ claims occurred in the Northern District of 

California.  Venue is therefore proper in this Court pursuant to 28 U.S.C. §1391(e) (2010).   

 4.   On June 22, 2010, Plaintiffs mailed a sixty-day notice of intent to sue letter via 

certified mail, return receipt requested to Defendant Lisa P. Jackson.  The notice letter stated, in 

relevant part, that Plaintiffs intended to sue Defendant for failure to: [1] promulgate Federal 

Implementation Plans under 42 U.S.C. § 7410(c)(1) (2010) for the 1997 8-hour ozone NAAQS 

for nine states
1
 – North Dakota, Hawaii, Alaska, Idaho, Oregon and Washington; [2] promulgate 

Federal Implementation Plans under 42 U.S.C. § 7410(c)(1) (2010) to address certain elements 

required by 42 U.S.C. § 7410(a)(2) (2010) for Maryland, Virginia, Arkansas,  Arizona, Florida 

and Georgia; [3] take final action on provisions of the 1997 8-hour ozone Infrastructure SIP 

submittals for Maryland, Virginia, Arkansas, Oklahoma, Florida, Georgia, and Tennessee and [4] 

take final action on 1997 8-hour Infrastructure SIP submittals for Nevada and North Carolina.  

Defendant received the sixty day notice of intent to sue letter no later than June 28, 2010.   

5. On December 24, 2010, Plaintiffs mailed another sixty-day notice of intent to sue 

letter via certified mail, return receipt requested to Defendant Lisa P. Jackson.  The notice letter 

stated that Plaintiffs intended to sue Defendant for failure to take final action on 1997 8-hour 

                            

1
 The term “state” is used in this complaint as it is defined in the Clean Air Act, 42 U.S.C. § 

7602(d) (2010).   
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Infrastructure SIP submittal for 42 U.S.C. § 7410(a)(2)(C) & (J) for Tennessee.  Defendant 

received the sixty day notice of intent to sue letter no later than December 29, 2010.  

6. On April 15, 2011, Plaintiffs mailed a third sixty-day notice of intent to sue letter 

via certified mail, return receipt requested to Defendant Lisa P. Jackson.  The notice letter 

informed Defendant that Plaintiffs intended to sue Defendant for failure to perform non-

discretionary duty – failure to take final action on Arizona’s 1997 8-hour ozone Infrastructure 

SIP submittal for 42 U.S.C. §§7410(a)(2)(A)-(C),(E),(F) and (H)-(M).  Defendant received the 

sixty day notice of intent to sue letter. 

 7. More than 60 days have passed since Defendant received Plaintiffs’ notice of 

intent to sue letters.  To date, Defendant has not remedied the violations alleged in the Notice 

Letters which are also set forth in this Second Amended Complaint.  Therefore, an actual 

controversy exists between the parties.   

PARTIES 

 8.   Plaintiff SIERRA CLUB brings this action on behalf of itself and its adversely 

impacted members.  Sierra Club, founded in 1892, is a nonprofit public-benefit corporation 

organized and existing under the laws of California with more than 600,000 members in the 

United States and with one or more chapters in every state.  The Sierra Club’s purposes include 

“to practice and promote responsible use of the earth’s ecosystem and resources; to enlist and to 

educate humanity to protect and restore the quality of the natural and human environment, and to 

use all lawful means to carry out these objectives.”  Sierra Club activities include hiking, 

canoeing, caving, swimming, fishing, nature study, and advocacy for the improvement and 

protection of water quality and air quality across the country.   
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 9.   Plaintiff WILDEARTH GUARDIANS (“Guardians”) brings this action on 

behalf of itself and its adversely impacted members.  Guardians is a non-profit organization 

dedicated to protecting and restoring wildlife, wild rivers, and wild places in the American West. 

Guardians currently has four programmatic areas of focus - wildlife, wild places, wild rivers, and 

climate and energy.  The organization has over 4,500 members.   

 10.   Sierra Club and Guardians members live, work, raise families, recreate and 

engage in economic and other activities in and around North Dakota, Hawaii,  Alaska, Idaho, 

Oregon, Washington, Maryland, Virginia, Arkansas, Oklahoma, Arizona, Florida, Georgia, 

Tennessee, Nevada, North Carolina and Washington, D.C.  They are adversely affected by 

exposure to ozone.  The adverse effects of such pollution include actual and/or threatened harm 

to their health, their families’ health, their professional well being, their educational and 

economic interests, and their aesthetic and recreational enjoyment of the environment in these 

areas.   

 11. The Clean Air Act violations alleged in this Complaint also deprive Sierra Club, 

Guardians and their members of certain procedural rights, including notice and opportunity to 

comment, associated with EPA’s failure to perform certain mandatory duties: failure to 

promulgate Federal Implementation Plans and failure to take final action on Infrastructure SIP 

submittals.  The Clean Air Act violations alleged in this Complaint also deprive Sierra Club, 

Guardians and their members of certain information including but not limited to ambient 

monitoring data gathered in accordance with applicable regulations, public notice of exceedances 

of National Ambient Air Quality Standards and emission inventories.  

 12. Because Defendant has not (1) promulgated Infrastructure Federal 

Implementation Plans to address the 1997 8-hour ozone NAAQS for certain states and (2) taken 
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final action on 1997 8-hour ozone Infrastructure SIP submittals for certain states by the 

applicable deadlines, Sierra Club, Guardians and their members cannot be certain that the 1997 

8-hour ozone NAAQS for the affected states conforms with the requirements of the Clean Air 

Act.  Similarly, Defendant’s failure to promulgate Federal Implementation Plans and to take final 

action on SIP submittals prevents Sierra Club and WildEarth Guardians’ members from being 

certain that they are protected by the 1997 8-hour ozone NAAQS. 

13.   The Clean Air Act violations alleged in this Complaint have injured and will 

continue to injure the interests of Plaintiffs’ organizations and their members, unless and until this 

Court grants the requested relief.  Granting the relief requested in this lawsuit would address these 

injuries by compelling EPA action to perform its mandatory duties, thereby improving air quality 

and reducing the risk of exposure to air pollution and the uncertainty regarding that exposure.   

 14.   UNITED STATES ENVIRONMENTAL PROTECTION AGENCY (“EPA”) is 

the federal agency charged with implementation and enforcement of the Clean Air Act.  As 

described below, the Clean Air Act assigns to EPA certain non-discretionary duties.  In this case, 

EPA has failed to perform certain non-discretionary duties.   

 15. Defendant LISA P. JACKSON is sued in her official capacity as the 

Administrator of the EPA.  She is charged in that role with taking various actions to implement 

and enforce the Clean Air Act, including the requirement to promulgate Infrastructure Federal 

Implementation Plans for the 1997 8-hour ozone NAAQS for certain states and to take final 

action on 1997 8-hour ozone Infrastructure SIP submittals for certain states. 
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STATUTORY FRAMEWORK 

 16.   The Clean Air Act aims “to protect and enhance the quality of the Nation’s air 

resources.”  42 U.S.C. § 7401(b)(1) (2010).  Congress intended the Clean Air Act in part to 

“speed up, expand, and intensify the war against air pollution in the United States with a view to 

assuring that the air we breathe throughout the Nation is wholesome once again.” H.R. Rep. No. 

91-1146, at 1 (1970), reprinted in 1970 U.S.C.C.A.N. 5356, 5356. 

 17. In order to achieve this goal, the Clean Air Act, including the 1990 amendments, 

establishes a partnership between EPA and the states for attainment and maintenance of national 

air quality goals.  See 42 U.S.C. § 7401-7515 (2010).   

 18.   Pursuant to the Clean Air Act, EPA sets NAAQS to limit levels of “criteria 

pollutants,” including carbon monoxide, lead, nitrogen dioxide, particulate matter, ozone, and 

sulfur dioxide.  See 40 C.F.R. part 50.4-50.13 (2010).   

 19.   The NAAQS are designed to protect the public from being exposed to levels of air 

pollutants that EPA has found to have significant adverse health and welfare impacts. 

 20.   The Clean Air Act requires all areas of the country to meet NAAQS.  42 U.S.C. 

§§ 7409-7410 (2010). 

 21.     In order to achieve this goal, states, or regions within a state, must adopt a 

pollution control plan, known as a State Implementation Plan (“SIP”), that contains enforceable 

emissions limitations necessary to attain the NAAQS and meet applicable requirements of the 

Clean Air Act, including ensuring attainment, maintenance and enforcement of NAAQS.  42 

U.S.C. §§ 7410(a)(1) (2010), (a)(2)(A) (2010); § 7401(a)(1),(k) (2010).   

 22.   Pursuant to the Clean Air Act states are required to submit SIPs that provide for 

the “implementation, maintenance and enforcement” of any new or revised NAAQS within three  
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years of a NAAQS’ promulgation.  42 U.S.C. § 7410(a)(1) (2010).  EPA is then required to make 

a finding as to whether a SIP submittal administratively complies with the requirements of 42 

U.S.C. § 7410(a)(2) (2010)  within six months of the submittal; a determination known as the 

completeness finding.  42 U.S.C. §7410(k)(1)(B) (2010).   

23. If EPA determines that a state has failed to submit a complete SIP, that 

determination triggers a 24-month period after which EPA has a mandatory duty to step in and 

promulgate a Federal Implementation Plan.  42 U.S.C. §7410(c)(1) (2010). 

     24.   In situations where states make a SIP submittal and EPA either does not make (1) 

a completeness finding or (2) a finding that the submittal failed to meet the minimum criteria, the 

submittal is deemed administratively complete by operation of law six months after the 

submittal.  42 U.S.C. §7410(k)(1)(B) (2010).   

 25.   Once a submittal is deemed complete, either by operation of law or a 

completeness finding, EPA has a mandatory duty to take final action on the submittal within 

twelve (12) months by approving it in full, disapproving it in full or approving part of it and 

disapproving part of it.  42 U.S.C. § 7410(k)(2) (2010).   

STATEMENT OF FACTS 

 26. EPA has failed to perform certain mandatory duties required by the Clean Air 

Act, including the failure to: [1] promulgate Federal Implementation Plans pursuant to 42 U.S.C. 

§ 7410(c)(1) (2010) for part or all of 12 states within twenty-four (24) months after it issued a 

finding of failure to submit all or part of the 42 U.S.C. § 7410(a) (2010) (“Infrastructure”) SIP 

requirements for the 1997 8-hour ozone NAAQS and [2] take final action on State 

Implementation Plan submittals as required by 42 U.S.C. § 7410(k)(2) (2010) for 10 states 

within 12 months after these submittals were found or deemed complete. 

Case3:10-cv-04060-CRB   Document30   Filed08/10/11   Page8 of 20



 

SECOND AMENDED COMPLAINT:  3:10-cv-04060-CRB 

 9 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

27. On July 18, 1997, EPA promulgated an 8-hour NAAQS for ozone.  62 Fed. Reg. 

38856 (July 18, 1997).   

 28.   In 2008, EPA issued a determination as to whether each state had submitted a 

complete 1997 8-hour Infrastructure SIP.  73 Fed. Reg. 16205 (March 27, 2008).  While EPA 

determined that certain states did submit a complete Infrastructure SIP, it also determined that 

numerous states either did not submit Infrastructure SIPs, or failed to submit certain elements 

that were required as part of the Infrastructure SIP, thereby triggering the twenty-four (24) month 

period after which EPA must promulgate a Federal Implementation Plan to address the 

deficiencies.  73 Fed. Reg. 16205 (March 27, 2008).  

Failure to Promulgate Federal Implementation Plans 

Pursuant to 42 U.S.C. § 7410(c)(1) 

 

 29. EPA has failed to promulgate Federal Implementation Plans pursuant to 42 U.S.C. 

§7410(c)(1) (2010)  to address the 42 U.S. §7410(a) (2010) Infrastructure SIP for the 1997 8-

hour ozone NAAQS within two years after it issued a finding of failure to submit for several 

states: North Dakota, Hawaii, Alaska, Idaho, Oregon and Washington. 

North Dakota, Hawaii, Alaska, Idaho, Oregon and Washington 

 

 30. On March 27, 2008, EPA found that the following states and territories “failed to 

make a complete (Infrastructure SIP) submittal to satisfy the requirements of [42 U.S.C. § 

7410(a)(2) (2010)]” for the 1997 8-hour ozone NAAQS by the applicable date:  North Dakota, 

Hawaii, Alaska, Idaho, Oregon and Washington.  73 Fed. Reg. 16205, 16207 (March 27, 2008).  

The effective date of this finding was April 28, 2008.  Id. 

 31.   It has now been over two years since EPA made its finding.  Since this finding, EPA 

has not approved a 1997 8-hour ozone Infrastructure SIP that meets the requirements of 42 

U.S.C. § 7410(a)(2) (2010) for any of these areas.   
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 32.   Pursuant to the Clean Air Act, EPA was required to promulgate Federal 

Implementation Plans for the 1997 8-hour ozone NAAQS for North Dakota, Hawaii, Alaska, 

Idaho, Oregon and Washington upon the expiration of the two year period, that is by April 28, 

2010.  EPA has failed to do so, in violation of its mandatory duty.   

 33. Similarly, EPA has failed to promulgate Federal Implementation Plans for several 

states that failed to submit certain elements of the Infrastructure SIP for 1997 8-hour ozone 

NAAQs required by 42 U.S.C. §7410(a)(2) (2010):  Maryland, Virginia, Arkansas, Arizona, 

Florida and Georgia.   

 Maryland, Virginia, and Arkansas  

 

 34.   On March 27, 2008, EPA found that Maryland, Virginia, and Arkansas “failed to 

submit a [SIP] addressing changes to [their] part C [Prevention of Significant Deterioration] 

permit program required by the November 29, 2005 …final rule that made NOx a precursor for 

ozone” by the applicable date as required to do so by 42 U.S.C. §§ 7410(a)(2)(C) and (J) (2010).  

73 Fed. Reg. 16205, 16207-08 (March 27, 2008).  The effective date for this finding is April 28, 

2008.  Id.   

35.    It has now been over two years since EPA made its finding.  Since this finding, 

EPA has not approved an Infrastructure SIP that meets the requirements of 42 U.S.C. § 

7410(a)(2)(C) and (J) (2010)  for any of these areas.   

 36.   Pursuant to the Clean Air Act, EPA was required to promulgate Federal 

Implementation Plans to address these Infrastructure SIP requirements for Maryland, Virginia, 

and Arkansas upon the expiration of the two year period, that is by April 28, 2010.  EPA has 

failed to do so, in violation of its mandatory duty.   
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 Arizona 

 37.   On March 27, 2008, EPA found that Arizona “failed to make a complete 

submittal to satisfy the requirements of [42 U.S.C. § 7410(a)(2) (2010)]” for the 1997 8-hour 

ozone NAAQS by the applicable date.  73 Fed. Reg. 16205, 16208 (March 27, 2008).  The 

effective date of this finding was April 28, 2008.  Id.  

 38.  Since this finding, Arizona submitted an Infrastructure SIP for all elements except 

42 U.S.C. § 7410(a)(2)(G) (2010). It has now been over two years since EPA made its finding.   

39.   Pursuant to the Clean Air Act, EPA was required to promulgate a Federal 

Implementation Plan addressing this Infrastructure SIP requirement for Arizona upon the 

expiration of the two year period or by April 28, 2010.  EPA has failed to do so, in violation of 

its mandatory duty.   

 Florida and Georgia 

40.   On March 27, 2008, EPA found both Florida and Georgia “failed to submit a SIP 

addressing the emergency episode plan requirement of [42 U.S.C. § 7410(a)(2)(G) (2010)].”  73 

Fed. Reg. 16205 (March 27, 2008).  The effective date of this finding was April 28, 2008.  Id.  

41. Since this finding, EPA has not approved an Infrastructure SIP for either Florida 

or Georgia addressing this requirement. It has now been over two years since EPA made its 

finding.   

42.   Pursuant to the Clean Air Act, EPA was required to promulgate Federal 

Implementation Plans addressing this Infrastructure SIP requirement for both Florida and 

Georgia upon the expiration of the two year period, which is by April 28, 2010.  EPA has failed 

to do so, in violation of its mandatory duty.  
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Failure to Take Final Action on State Implementation Plan Submittals  

Pursuant to 42 U.S.C. § 7410(k)(2) 

 

 Maryland, Virginia, Arkansas and Oklahoma: 

43.  EPA has failed to take final action on provisions of the 1997 8-hour ozone 

Infrastructure SIP submittals for Maryland, Virginia, Arkansas, and Oklahoma and publish 

notice of its action.   

44.   As previously set forth, on March 27, 2008, EPA made a completeness finding for 

all elements of the Infrastructure SIP submittals for these four states except as it pertains to the 

requirements of 42 U.S.C. §7410(a)(2)(C) and (J) (2010).  73 Fed. Reg. at 16207-08 (the 

elements for which EPA did not find a failure to submit are deemed complete under 42 U.S.C. 

§7410(k)(1)(B) (2010)). The effective date of this finding was April 28, 2008.  Id.    

45.   Pursuant to 42 U.S.C. § 7410(k)(2) (2010), EPA was required to take final action 

by approving in full, disapproving in full, or approving in part and disapproving in part all 

elements of the Infrastructure SIP submittals except the requirements of 42 U.S.C. 

§§7410(a)(2)(C) and (J) (2010) for these states within 12 months of its completeness finding on 

these submittals or by April 28, 2009.  42 U.S.C. § 7410(k)(2) (2010).  EPA has failed to do so, 

in violation of its mandatory duty. 

 Florida and Georgia: 

46. EPA has failed to take final action on provisions of the 1997 8-hour ozone 

Infrastructure SIP submittals for Florida and Georgia.   

47. As previously set forth, on March 27, 2008, EPA made a completeness finding for 

all elements of the Infrastructure SIP submittals for Florida and Georgia except as it pertains to 

the requirements of 42 U.S.C. §7410(a)(2)(G) (2010).  73 Fed. Reg. at 16208 (the elements for 
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which EPA did not find a failure to submit are deemed complete under 42 U.S.C. §7410(k)(1)(B) 

(2010)). The effective date of this finding was April 28, 2008.  Id.    

48.   Pursuant to U.S.C. § 7410(k)(2) (2010), EPA was required to take final action by 

approving in full, disapproving in full, or approving in part and disapproving in part all elements 

of the Florida and Georgia Infrastructure SIP submittals except the requirements of 42 U.S.C. 

§7410(a)(2)(G) (2010) within 12 months of its completeness finding on these submittals which is 

by April 28, 2009.  42 U.S.C. § 7410(k)(2) (2010).  EPA has failed to do so, in violation of its 

mandatory duty. 

Nevada: 

49.   EPA has failed to take final action on the 1997 8-hour ozone Infrastructure SIP 

submittal for Nevada.   

50. Nevada submitted its 1997 8-hour ozone Infrastructure SIP on February 1, 2008.  

Pursuant to 42 U.S.C. §7410(k)(1)(B) (2010), the submittal was deemed complete by no later 

than August 1, 2008.   

51.   Pursuant to 42 U.S.C. § 7410(k)(2) (2010), EPA was required to take final action 

on Nevada’s 1997 8-hour ozone Infrastructure SIP by approving in full, disapproving in full, or 

approving in part and disapproving in part within 12 months of Nevada’s 1997 8-hour ozone 

Infrastructure SIP being deemed complete which is by August 1, 2009.  42 U.S.C. § 7410(k)(2) 

(2010).  EPA has failed to do so, in violation of its mandatory duty. 

 North Carolina: 

52.   EPA has failed to take final action on the 1997 8-hour ozone Infrastructure SIP 

submittal for North Carolina.   
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53.   On March 27, 2008, EPA made a completeness finding for all elements of the 

Infrastructure SIP submittal for North Carolina except as it pertains to the requirements of 42 

U.S.C. §7410(a)(2)(C) and (J) (2010).  73 Fed. Reg. at 16208 (the elements for which EPA did 

not find a failure to submit are deemed complete under 42 U.S.C. §7410(k)(1)(B) (2010)). The 

effective date of this finding was April 28, 2008.  Id.    

54.   Pursuant to 42 U.S.C. § 7410(k)(2) (2010), EPA was required to take final action 

by approving in full, disapproving in full, or approving in part and disapproving in part all 

elements of North Carolina’s Infrastructure SIP submittal except the requirements of 42 U.S.C. 

§7410(a)(2)(C) and (J) (2010) within 12 months of its completeness finding on North Carolina’s 

submittal which is by April 28, 2009.  42 U.S.C. § 7410(k)(2) (2010).  EPA has failed to do so, 

in violation of its mandatory duty. 

55.   Since EPA’s finding, North Carolina made a submittal addressing the 42 U.S.C. 

§7410(a)(2)(C) and (J) (2010)  requirements which EPA deemed complete as of July 20, 2008.   

56.  Pursuant to CAA 42 U.S.C. § 7410(k)(2) (2010), EPA was required to take final 

action by approving in full, disapproving in full, or approving in part and disapproving in part 

these elements of North Carolina’s Infrastructure SIP submittal within 12 months of the 

completeness finding on North Carolina’s submittal or by July 20, 2009.  42 U.S.C. § 7410(k)(2) 

(2010).  EPA has failed to do so, in violation of its mandatory duty.  

 Tennessee: 

57.   EPA has failed to take final action on provisions of the 1997 8-hour ozone 

Infrastructure SIP submittal for Tennessee.   

58.   On March 27, 2008, EPA made a completeness finding for all elements of the 

Infrastructure SIP submittal for Tennessee except as it pertains to the requirements of 42 U.S.C. 
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§7410(a)(2)(C) and (J) (2010).  73 Fed. Reg. at 16208 (the elements for which EPA did not find 

a failure to submit are deemed complete under 42 U.S.C. §7410(k)(1)(B) (2010)). The effective 

date of this finding was April 28, 2008.  Id.    

59.   Pursuant to 42 U.S.C. § 7410(k)(2) (2010), EPA was required to take final action 

by approving in full, disapproving in full, or approving in part and disapproving in part all 

elements of the Infrastructure SIP submittal for Tennessee except as it pertains to the 

requirements of 42 U.S.C. §7410(a)(2)(C) and (J) (2010) within 12 months of its completeness 

finding on these provisions of Tennessee’s submittal which is by April 28, 2009.  42 U.S.C. § 

7410(k)(2) (2010).  EPA has failed to do so, in violation of its mandatory duty. 

60. On November 28, 2009, either EPA or operation of law deemed Tennessee’s state 

implementation plan submittal addressing the infrastructure requirements under 42 U.S.C. §§ 

7410(a)(2)(C) and (J)(2010) administratively complete.  

61. Under the Clean Air Act, EPA is required to take final action on Tennessee’s 

submittal addressing 42 U.S.C. §§ 7410(a)(2)(C) and (J)(2010) by approving in full, 

disapproving in full, or approving in part and disapproving in part by November 28, 2010. See 42 

U.S.C. § 7410(k)(2). EPA has failed to do so and is therefore in violation of its mandatory duty. 

 Arizona 

62. EPA has failed to take final action on provisions of the 1997 8-hour ozone 

Infrastructure SIP submittal for Arizona. 

63. On April 14, 2010, either EPA or operation of law deemed Arizona’s SIP 

submittal which included the infrastructure requirements under 42 U.S.C. §§7410(a)(2)(A)-(C), 

(E), (F), and (H)-(M) administratively complete.   
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64. Pursuant to 42 U.S.C. § 7410(k)(2) and (3), EPA was required to take final action 

on Arizona’s SIP submittal by approving in full, disapproving in full, or approving in part and 

disapproving in part all elements of the submittal by April 14, 2011.  EPA failed to do so in 

violation of its mandatory duty.   

FIRST CLAIM FOR RELIEF 

FAILURE TO PERFORM A NON-DISCRETIONARY DUTY TO 

PROMULGATE FEDERAL IMPLEMENTATION PLANS 

(CAA 42 U.S.C. § 7410(c)(1)) 

 

65.  Each allegation set forth in the Complaint is incorporated herein by reference.  

66. EPA has a mandatory duty to promulgate a Federal Implementation Plan within 

two years after EPA determines that a state has failed to submit a complete SIP.  42 U.S.C. § 

7410(c)(1) (2010).   

67. EPA failed to promulgate Federal Implementation Plans for 1997 8-hour ozone 

Infrastructure NAAQS for North Dakota, Hawaii, Alaska, Idaho, Oregon and Washington after 

determining more than two years ago that these states failed to submit a complete Infrastructure 

SIP for the 1997 8-hour ozone NAAQS. 

68. EPA failed to promulgate Federal Implementation Plans to address certain 

elements identified above of the Infrastructure SIPs for the 1997 8-hour ozone NAAQS for 

Maryland, Virginia, Arkansas, Arizona, Florida and Georgia after determining, more than two 

years ago, that these states failed to submit portions of the Infrastructure SIP for the 1997 8-hour 

ozone NAAQS. 

69.   EPA has violated and remains in violation of its non-discretionary duty to 

promulgate Federal Implementation Plans for all or part of the states identified above.   
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SECOND CLAIM FOR RELIEF 

FAILURE TO PERFORM A NON-DISCRETIONARY DUTY TO ACT 

TO TAKE FINAL ACTION UNDER 42 U.S.C. §7410(k)(2) & (3) 

ON STATE IMPLEMENTATION PLAN SUBMITTALS 

 

70. Each allegation set forth in the complaint is incorporated herein by reference. 

71. Pursuant to 42 U.S.C. §7410(k)(2) & (3)(2010), EPA has a mandatory duty to 

take final action on a SIP submittal that has been deemed complete (either by operation of law or 

a completeness finding by EPA), within 12 months by approving it in full, disapproving it in full 

or approving part of it and disapproving part of it.   

72.   EPA has failed to take final action (and publish notice of that action) within 12 

months of its completeness findings on Infrastructure SIP submittals or portions of Infrastructure 

SIP submittals for the 1997 8-hour ozone NAAQS for Maryland, Virginia,  Arkansas, Oklahoma, 

Florida, Georgia, Nevada, North Carolina, Tennessee, and Arizona. 

73.   EPA has violated and continues to violate CAA §110(k)(2)&(3), 42 U.S.C. 

§7410(k)(2)&(3) (2010). 

PRAYER FOR RELIEF 

 WHEREFORE, Plaintiffs respectfully request that this Court grant the following relief: 

[A] DECLARE 

[1] That Defendant’s failure to promulgate Federal Implementation Plans for 1997 

8-hour ozone Infrastructure NAAQS for North Dakota, Hawaii, Alaska, Idaho, 

Oregon and Washington after determining more than two years ago that these 

states failed to submit a complete Infrastructure SIP for the 1997 8-hour ozone 

NAAQS constitutes a failure to perform an act or duty that is not discretionary for 

Defendant as required by 42 U.S.C. § 7410(c)(1) (2010);    
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[2]  That Defendant’s failure to promulgate Federal Implementation Plans to 

address certain elements of the 1997 8-hour ozone Infrastructure NAAQS for 

Maryland, Virginia, Arkansas, Arizona, Florida and Georgia, after determining 

more than two years ago that these states failed to submit portions of an 

Infrastructure SIP for the 1997 8-hour ozone NAAQS constitutes a failure to 

perform an act or duty that is not discretionary for Defendant as required by 42 

U.S.C. § 7410(c)(1) (2010);    

[3] That Defendant’s failure to take final action on all or portions of the 

Infrastructure SIP submittals for 1997 8-hour ozone NAAQS for Maryland, 

Virginia, Arkansas, Oklahoma, Florida, Georgia, Nevada, North Carolina, 

Tennessee, and Arizona within 12 months after EPA made a completeness finding 

for these submittals constitutes a failure to perform an act or duty that is not 

discretionary for Defendant as required by 42 U.S.C. §7410(k)(2) (2010); 

[B] ORDER 

[1] Defendant to promulgate Infrastructure Federal Implementation Plans for 

1997 8-hour ozone NAAQS for North Dakota, Hawaii, Alaska, Idaho, Oregon 

and Washington; 

[2] Defendant to promulgate Infrastructure Federal Implementation Plans to 

address provisions of the 1997 8-hour ozone NAAQS for Maryland, Virginia, 

Arkansas, Arizona, Florida and Georgia; 

[3]  Defendant to take final action on all or portions of the Infrastructure SIP 

submittals for the 1997 8-hour ozone NAAQS for Maryland, Virginia, Arkansas, 

Oklahoma, Florida, Georgia, Nevada, North Carolina, Tennessee, and Arizona; 
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[C] RETAIN jurisdiction of this action to ensure compliance with the Court’s Order;  

[D] AWARD Plaintiffs the costs of litigation, including reasonable attorneys’ fees and 

costs; and  

[E] GRANT such other relief as the Court deems just and proper.  

 Respectfully submitted this 10
th

  day of _August, 2011. 
 
 
 

/s/ Kimberly Sturm___ 
Kimberly [Kasey] A. Sturm  

(Admitted Pro Hac Vice) 

260 Peachtree Street, NW 

Suite 1200 

Atlanta, Georgia 30303 

(404) 525-9205 

(404) 522-0275 

ksturm@stack-envirolaw.com 

 

 

Kristin Henry (State Bar No. 220908) 

Sierra Club Environmental Law Program 

85 Second Street, Second Floor 

San Francisco, CA 94105 

(415) 977-5716 

(415) 977-5793 FAX 

kristin.henry@sierraclub.org 
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CERTIFICATE OF SERVICE 

I certify that on August 10, 2011, a copy of the foregoing Second Amended Complaint 

for Injunctive and Declaratory Relief was served electronically via the Court’s e-filing system to 

Counsel of Record. 

 

/s/ Kimberly Sturm_____________ 

      KIMBERLY A. STURM 
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Guardians. (tn, COURT STAFF) (Filed on 9/9/2010) (Entered: 09/10/2010)

09/09/2010 5 PROOF OF SERVICE filed by Sierra Club & WildEarth Guardians of re 2
Summons Issued, re 1 Complaint & 4 Certificate of Interested Entities. (tn, COURT
STAFF) (Filed on 9/9/2010) (Entered: 09/10/2010)

09/09/2010   CASE DESIGNATED for Electronic Filing. (tn, COURT STAFF) (Entered:
09/10/2010)

https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=7&dm_id=6708345&doc_num=1&pdf_header=1
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=9&dm_id=6708370&doc_num=2&pdf_header=1
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=11&dm_id=6708396&doc_num=3&pdf_header=1
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=13&dm_id=6708415&doc_num=4&pdf_header=1
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=15&dm_id=6708429&doc_num=5&pdf_header=1
https://ecf.cand.uscourts.gov/doc1/03517194112
https://ecf.cand.uscourts.gov/doc1/03507194085
https://ecf.cand.uscourts.gov/doc1/03517194160
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09/15/2010 6 SUMMONS Issued as to Melinda L. Haag, U.S. Attorney for Northern District of
California & Eric H. Holder, Jr., U.S. Attorney General on behalf of Defendant Lisa
P. Jackson. (tn, COURT STAFF) (Filed on 9/15/2010) (Entered: 09/16/2010)

09/23/2010 7 SUMMONS Returned Executed by Sierra Club. Lisa P. Jackson served on
9/23/2010, answer due 10/14/2010. (Attachments: # 1 Summons, # 2 Summons, # 3
Summons)(Henry, Kristin) (Filed on 9/23/2010) (Entered: 09/23/2010)

10/14/2010 8 APPLICATION of Attorney Kimberly [Kasey] A. Sturm for Leave to Appear in Pro
Hac Vice, [Filing Fee: $275.00, Receipt Number 34611051682] filed by Sierra Club,
WildEarth Guardians. (Attachments: #(1) Proposed Order) (tn, COURT STAFF)
(Filed on 10/14/2010) (Entered: 10/15/2010)

10/18/2010 9 ORDER GRANTING Application of Kimberly A. Sturm for Admission of Attorney
Pro Hac Vice re 8 . Signed by Magistrate Judge Elizabeth D. Laporte. (lmh, COURT
STAFF) (Filed on 10/18/2010) (Entered: 10/18/2010)

11/10/2010 10 NOTICE of Appearance by Michelle R. Lambert (Lambert, Michelle) (Filed on
11/10/2010) (Entered: 11/10/2010)

11/16/2010 11 Declination to Proceed Before a U.S. Magistrate Judge by Lisa P. Jackson. (Lambert,
Michelle) (Filed on 11/16/2010) (Entered: 11/16/2010)

11/16/2010 12 CLERK'S NOTICE of Impending Reassignment to U.S. District Judge. (lmh,
COURT STAFF) (Filed on 11/16/2010) (Entered: 11/16/2010)

11/23/2010 13 ORDER REASSIGNING CASE. Case reassigned to Judge Hon. Charles R. Breyer
for all further proceedings. Judge Magistrate Judge Elizabeth D. Laporte no longer
assigned to the case.. Signed by Executive Committee on 11/23/10. (as, COURT
STAFF) (Filed on 11/23/2010) (Entered: 11/23/2010)

11/23/2010 14 AMENDED COMPLAINT , First against Lisa P. Jackson. Filed bySierra Club,
WildEarth Guardians. (Sturm, Kimberly) (Filed on 11/23/2010) (Entered:
11/23/2010)

11/29/2010 15 CLERKS NOTICE Initial Case Management Conference set for 1/14/2011 08:30
AM in Courtroom 8, 19th Floor, San Francisco. (Attachments: # 1 Standing Order)
(be, COURT STAFF) (Filed on 11/29/2010) (Entered: 11/29/2010)

11/30/2010 16 Answer to 14 Amended Complaint byLisa P. Jackson. (Lambert, Michelle) (Filed on
11/30/2010) Modified on 12/1/2010 (mcl, COURT STAFF). (Entered: 11/30/2010)

11/30/2010 17 ADR Certification (ADR L.R. 3-5 b) of discussion of ADR options (Lambert,
Michelle) (Filed on 11/30/2010) (Entered: 11/30/2010)

11/30/2010 18 ADR Certification (ADR L.R. 3-5 b) of discussion of ADR options (Henry, Kristin)
(Filed on 11/30/2010) (Entered: 11/30/2010)

11/30/2010 19 ADR Certification (ADR L.R. 3-5 b) of discussion of ADR options (WildEarth
Guardians) (Henry, Kristin) (Filed on 11/30/2010) (Entered: 11/30/2010)

11/30/2010 20 NOTICE of need for ADR Phone Conference (ADR L.R. 3-5 d) (Lambert,
Michelle) (Filed on 11/30/2010) (Entered: 11/30/2010)

https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=22&dm_id=6730405&doc_num=6&pdf_header=1
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=24&dm_id=6752689&doc_num=7&pdf_header=1
https://ecf.cand.uscourts.gov/doc1/03517244220
https://ecf.cand.uscourts.gov/doc1/03517244221
https://ecf.cand.uscourts.gov/doc1/03517244222
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=28&dm_id=6817971&doc_num=8&pdf_header=1
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=30&dm_id=6822058&doc_num=9&pdf_header=1
https://ecf.cand.uscourts.gov/doc1/03507318490
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=32&dm_id=6889729&doc_num=10&pdf_header=1
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=35&dm_id=6905739&doc_num=11&pdf_header=1
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=37&dm_id=6908639&doc_num=12&pdf_header=1
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=39&dm_id=6931754&doc_num=13&pdf_header=1
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=43&dm_id=6931835&doc_num=14&pdf_header=1
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=45&dm_id=6942795&doc_num=15&pdf_header=1
https://ecf.cand.uscourts.gov/doc1/03517465028
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=47&dm_id=6943845&doc_num=16&pdf_header=1
https://ecf.cand.uscourts.gov/doc1/03517452528
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=49&dm_id=6943848&doc_num=17&pdf_header=1
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=51&dm_id=6945846&doc_num=18&pdf_header=1
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=53&dm_id=6945858&doc_num=19&pdf_header=1
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=55&dm_id=6945927&doc_num=20&pdf_header=1
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12/01/2010 21 NOTICE of need for ADR Phone Conference (ADR L.R. 3-5 d) Corrected Notice
(Lambert, Michelle) (Filed on 12/1/2010) (Entered: 12/01/2010)

12/16/2010 22 STIPULATION To Continue Initial Case Management Deadlines by 60 Days and
Proposed Order Thereon by Lisa P. Jackson. (Lambert, Michelle) (Filed on
12/16/2010) (Entered: 12/16/2010)

12/17/2010 23 ORDER to continue ICMC re 22 Stipulation filed by Lisa P. Jackson Initial Case
Management Conference set for 3/18/2011 08:30 AM in Courtroom 8, 19th Floor,
San Francisco.. Signed by Judge Charles R. Breyer on 12/17/2010. (be, COURT
STAFF) (Filed on 12/17/2010) (Entered: 12/17/2010)

03/01/2011 24 ADR Clerks Notice Setting ADR Phone Conference on 3/15/11 at 11:30 a.m. Pacific
time. Please take note that at the appointed time, all parties shall call 605-477-3000
and use access code 560060. (sgd, COURT STAFF) (Filed on 3/1/2011) (Entered:
03/01/2011)

03/10/2011 25 JOINT CASE MANAGEMENT STATEMENT filed by Lisa P. Jackson.
(Attachments: # 1 Proposed Order)(Lambert, Michelle) (Filed on 3/10/2011)
(Entered: 03/10/2011)

03/14/2011 26 ORDER vacating CMC set for 3/18/2011 re 25 Joint Case Management Statement
filed by Lisa P. Jackson Status Conference set for 5/6/2011 08:30 AM in Courtroom
8, 19th Floor, San Francisco before Hon. Charles R. Breyer.. Signed by Judge
Charles R. Breyer on 3/11/2011. (beS, COURT STAFF) (Filed on 3/14/2011)
(Entered: 03/14/2011)

03/15/2011   ADR Remark: ADR Phone Conference held by GDB on 3/15/11. (sgd, COURT
STAFF) (Filed on 3/15/2011) (Entered: 03/15/2011)

04/28/2011 27 Joint MOTION to Appear by Telephone at Status Conference filed by Lisa P.
Jackson. (Attachments: # 1 Proposed Order)(Lambert, Michelle) (Filed on 4/28/2011)
(Entered: 04/28/2011)

04/28/2011 28 ORDER by Judge Charles R. Breyer granting 27 Motion to Appear by Telephone
(beS, COURT STAFF) (Filed on 4/28/2011) (Entered: 04/28/2011)

05/06/2011 29 Minute Entry: Status Conference (Date Filed: 5/6/2011). Further Case Management
Conference set for 8/19/2011 08:30 AM in Courtroom 8, 19th Floor, San Francisco.
(Court Reporter - Not Reported.) (be, COURT STAFF) (Date Filed: 5/6/2011)
(Entered: 05/06/2011)

08/10/2011 30 SECOND AMENDED COMPLAINT against Lisa P. Jackson. Filed bySierra Club,
WildEarth Guardians. (Sturm, Kimberly) (Filed on 8/10/2011) Modified on
8/11/2011 (mcl, COURT STAFF). (Entered: 08/10/2011)

08/10/2011 31 Joint MOTION to Stay All Deadlines for 90 Days and Notice of Proposed Settlement
filed by Lisa P. Jackson. Responses due by 8/24/2011. Replies due by 8/31/2011.
(Attachments: # 1 Proposed Order)(Lambert, Michelle) (Filed on 8/10/2011)
(Entered: 08/10/2011)

08/15/2011 32 ORDER by Judge Charles R. Breyer granting 31 Motion to Stay All Deadlines for

https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=57&dm_id=6948237&doc_num=21&pdf_header=1
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=59&dm_id=6994853&doc_num=22&pdf_header=1
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=61&dm_id=7000879&doc_num=23&pdf_header=1
https://ecf.cand.uscourts.gov/doc1/03517522966
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=65&dm_id=7215289&doc_num=24&pdf_header=1
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=67&dm_id=7245949&doc_num=25&pdf_header=1
https://ecf.cand.uscourts.gov/doc1/03517808744
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=69&dm_id=7255807&doc_num=26&pdf_header=1
https://ecf.cand.uscourts.gov/doc1/03507808743
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=75&dm_id=7403047&doc_num=27&pdf_header=1
https://ecf.cand.uscourts.gov/doc1/03517987186
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=77&dm_id=7404415&doc_num=28&pdf_header=1
https://ecf.cand.uscourts.gov/doc1/03507987185
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=79&dm_id=7430478&doc_num=29&pdf_header=1
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=82&dm_id=7734620&doc_num=30&pdf_header=1
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=84&dm_id=7734789&doc_num=31&pdf_header=1
https://ecf.cand.uscourts.gov/doc1/03518377202
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=86&dm_id=7745631&doc_num=32&pdf_header=1
https://ecf.cand.uscourts.gov/doc1/03508377201
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90 Days (beS, COURT STAFF) (Filed on 8/15/2011) (Entered: 08/15/2011)

08/15/2011   ***Deadlines terminated. CMC set for 8/19/2011 vacated (beS, COURT STAFF)
(Filed on 8/15/2011) (Entered: 08/15/2011)

12/16/2011 33 Joint MOTION Administrative Closure of Case filed by Lisa P. Jackson. Responses
due by 12/30/2011. Replies due by 1/6/2012. (Attachments: # 1 Exhibit Stipulation, #
2 Proposed Order)(Lambert, Michelle) (Filed on 12/16/2011) (Entered: 12/16/2011)

12/16/2011 34 NOTICE of Substitution of Counsel by Christina Louise Richmond (Richmond,
Christina) (Filed on 12/16/2011) (Entered: 12/16/2011)

12/19/2011 35 ORDER by Judge Charles R. Breyer granting 33 Motion for administrative closure
(beS, COURT STAFF) (Filed on 12/19/2011) (Entered: 12/19/2011)

PACER Service Center
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05/12/2013 13:18:08
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https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=90&dm_id=8121284&doc_num=33&pdf_header=1
https://ecf.cand.uscourts.gov/doc1/03518817375
https://ecf.cand.uscourts.gov/doc1/03518817376
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=92&dm_id=8123448&doc_num=34&pdf_header=1
https://ecf.cand.uscourts.gov/cgi-bin/show_doc.pl?add_padlock=0&caseid=231669&de_seq_num=97&dm_id=8127575&doc_num=35&pdf_header=1
https://ecf.cand.uscourts.gov/doc1/03508817374
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MODIFICATION OF SETTLEMENT AGREEMENT
Sierra Club et al. v. Jackson

No. 3:10-cv-04060-CRB (N.D. Cal.)

WHEREAS, on August 10, 2011 Plaintiffs Sierra Club and WildEarth Guardians filed
their second amended complaint in Sierra Club v. Jackson, No. 3:10-cv-04060-CRB (N.D. Cal.)
against Defendant Lisa P. Jackson, in her official capacity as Administrator of the United States
Environmental Protection Agency ("EPA"), alleging that EPA failed to undertake certain
nondiscretionary duties under the Clean Air Act, 42 U.S.C. §§ 7404-7671q; and

WHEREAS, on June 30, 2011, Sierra Club submitted a petition for rulemaking to EPA,
requesting that EPA act on specific alleged State Implementation Plan ("SIP") deficiencies
related to provisions in SIPs related to excess emissions during periods of startup, shutdown, or
malfunction at sources ("Plaintiff's SSM Petition"); and

WHEREAS, on November 30, 2011, the Parties executed a settlement agreement
("Agreement") resolving the lawsuit in Sierra Club v. Jackson, No. 3:10-cv-04060-CRB (N.D.
Cal.); and

WHEREAS, Paragraph 19 of the Agreement provides that the Parties may modify any
deadline in the Agreement by mutual written consent; and

WHEREAS, Paragraph 15 of the Agreement, as modified by a previous stipulation,
provides:

Sierra Club submitted Plaintiff's SSM Petition on June 30, 2011. Plaintiff's SSM
Petition addresses certain specifically identified provisions in the SIPs of states
that Sierra Club contends are contrary to the CAA and EPA's policies for
emissions during SSM events, and explains the basis for that contention with
respect to each identified provision. EPA shall propose action to grant or to deny
Plaintiff's SSM Petition by December 14, 2012. EPA shall take final action to
grant or to deny Plaintiff's SSM Petition by June 28, 2013. Plaintiffs agree that
EPA may meet these obligations in one or more administrative actions, as EPA
determines appropriate, and that EPA may elect to grant or to deny Plaintiff's
SSM Petition with respect to individual alleged illegal SSM provisions, as EPA
determines is consistent with the CAA and its policies. EPA further agrees that
for purposes of this Settlement Agreement, a grant of the petition in question with
respect to an alleged illegal SSM provision shall entail the issuance of a final SIP
call under CAA section 110(k)(5) or of a final error correction under CAA section
110(k)(6), as EPA deems appropriate, by June 28, 2013, deadline. Nothing in this
Settlement Agreement shall be construed as precluding the Plaintiff from
challenging EPA's response to Plaintiff's SSM Petition in whole or in part.

WHEREAS, Paragraph 28 was added to the Agreement by a previous stipulation, and
provides that counsel for EPA shall confer with counsel for Sierra Club concerning the Agency's



progress towards meeting these obligations on November 2 and December 2, 2012, and January
8, February 2, March 2, Apri12, May 2 and June 2, 2013, or on such other date that is mutually
agreeable.

WHEREAS, the Parties wish to extend the deadlines for EPA to propose action and to
take final action by 60 days, and to continue to confer on the Agency's progress toward these
obligations on a monthly basis;

NOW, THEREFORE, the Parties agree as follows:

1. The references in Paragraph 15, as modified by previous stipulations, to "December 14,
2012" and "June 28, 2013" are hereby replaced by "February 12, 2013" and "August 27, 2013,"
respectively.

2. The references in Paragraphsl6 and 17, as modified by previous stipulations, to
"December 14, 2012 or June 28, 2013 deadlines" are hereby replaced by "February 12, 2013 or
August 27, 2013 deadlines."

3. Paragraph 28 is replaced by:

The Parties agree that counsel for EPA shall confer with counsel for Sierra Club
concerning the Agency's progress towards meeting these obligations on a
mutually agreeable date at the beginning of each month until EPA takes final
action to grant or to deny Plaintiff's SSM Petition.

4. The modification changes only the above-specified text, and does not change any other
requirement or term of the Agreement.

5. Each undersigned representative of the Parties certifies that he or she is fully authorized
by that Party to enter into and execute the terms of this modification, and to legally bind such
Party to this modification.

6. This modification may be executed in any number of counterpart originals, all of which
shall collectively constitute one agreement.

FOR PLAINTIFFS:

Robert Ukeiley
Law Office of Robert Ukeiley

2



507 Center Street
Berea, KY 40403
(859) 986-5402
(866) 618-1017
rukeiley@igc.org

Dated: 12/15/12

Counsel for Plaintiffs

FOR EPA:

IGNACIA S. MORENO
Assistant Attorney General
Environment and Natural Resources
Division

Christina L. Richmond ~~
U.S. Department of Justice
Environment and Natural Resources
Division
P.O. Box 7611
Washington, DC 20044
(202) 514-3376
(202) 514-8865
Christina.Richmond2@usdoj . gov

Dated: I ~~- ~ ~ ~L'1~--

Counsel for Defendant

3



Comments of Alabama Power Company 
 

To the United States Environmental Protection Agency 
 
 

State Implementation Plans: Response to Petition for Rulemaking; Findings of 
Substantial Inadequacy; and SIP Calls to Amend Provisions Applying to Excess 

Emissions During Periods of Startup, Shutdown, and Malfunction; Proposed Rule 
 
 

78 Fed. Reg. 12,460 (February 22, 2013) 
Docket ID No. EPA-HQ-OAR-2012-0322 

 

 

 

Exhibit 9 

  



August 10, 2012 

E. ScoTT PRUITT 

ATTORNEY GENERAL OF OKLAHOMA 

VIA CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

FREEDOM OF INFORMATION ACT REQUEST 

Freedom of Information Officer 
U.S. EPA, Records, FOIA and Privacy Branch 
1200 Pennsylvania A venue, NW (2822T) 
Washington, DC 20460 
Hq.foia@epa. 
FOIA REQUEST 

Dear Sir or Madam: 

This is a request under the Freedom of Information Act (5 U.S.C. §552, as amended). 

By this letter the States of Oklahoma, Alabama, Arizona, Georgia, Kansas, Nebraska, North 
Dakota, Michigan, South Carolina, South Dakota, Texas, Utah and Wyoming 
("Requesting States") are requesting any and all documents (including any and all written 
or electronic correspondence, audiotapes, electronic records, videotapes, photographs, 
telephone messages, voice mail messages, e-mails, facsimiles, daily agendas and calendars, 
information about meetings and/or discussions, whether in-person or over the telephone, 
agendas, minutes and a list of participants for those meetings and/or discussions, and 
transcripts and notes of any such meetings and/or discussions) from January 1, 2009 to the 
date of this letter that discuss or in any way relates to: 

(a) any consideration, proposal or discussions with any Interested Organization (as 
that term is defined below), or any other non-governmental organization, 
including citizen organizations, whose purpose or interest may include 
environmental or natural resource advocacy and policy ("Other 
Organizations"), concerning: 

i. the scope and application of the EPA Administrator's non-discretionary 
duty to take certain actions under the Clean Air Act ("CAA"), 42 
U.S.C. § 7604(a)(2); the Clean Water Act ("CWA"), 33 U.S.C. § 1365; 

.313 N.F. 21sr SIRF.E'I • OKIAIIOMA On, OK 7.1105 • (405) 521-:'1921 • I·Ax: (405) 521-6246 
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or the Resource Conservation and Recovery Act ("RCRA"), 42 U.S.C. § 
6972; 

11. the course of action to take with respect to any state implementation plan 
("SIP") required to be submitted to the U.S. Environmental Protection 
Agency ("EPA") under the CAA for any State; 

m. the course of action to be taken concerning a State's administration of 
any provision of either the CAA, CW A or RCRA; or 

1v. the course of action to be taken with respect to any administrative or 
judicial order, decree or waiver entered, or proposed to be entered, under 
the CAA, CW A or RCRA concerning a State (the "Subject"). 

(b) Copies of any and all documents (including any and all written or electronic 
correspondence, audiotapes, electronic records, videotapes, photographs, 
telephone messages, voice mail messages, e-mails, facsimiles, daily agendas and 
calendars, information about meetings and/or discussions, whether in-person or 
over the telephone, agendas, minutes and a list of participants for those meetings 
and/or discussions, and transcripts and notes of any such meetings and/or 
discussions) sent or received by the following EPA offices: 

1. the Office of the Administrator; 
11. the Office of Air and Radiation; 

m. the Office of Chemical Safety and Pollution Prevention; 
1v. the Office of Enforcement and Compliance Assurance; 
v. the Office of Environmental Information; 

v1. the Office of General Counsel; 
v11. the Office of Inspector General; 

vm. the Office of International and Tribal Affairs; 
ix. the Office of Research and Development; 
x. the Office of Solid Waste and Emergency Response; 

x1. the Office of Water; 
xii. Region 1; 

xm. Region 2; 
x1v. Region 3; 
xv. Region 4; 

xv1. Region 5; 
xvu. Region 6; 

xvm. Region 7; 
x1x. Region 8; 
xx. Region 9; or 
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xxi. Region 10. 

(including receipt by carbon copy or blind carbon copy), regarding the Subject 
including, but not limited to, documents sent by or received from individuals 
representing or employed by the Interested Organizations or Other 
Organizations. 

This request is not meant to be exclusive of any other records which, though not 
specifically requested, would have a reasonable relationship to the subject matter of this 
request. 

"Interested Organizations" include the: 

1. AFL-CIO 
2. American Lung Association 
3. American Nurses Association 
4. Appalachian Center for the Economy and the Environment and Public Justice 
5. Appalachian Mountain Club 
6. Biodiversity Conservation Alliance 
7. Center for Biological Diversity 
8. Chesapeake Bay Foundation 
9. Coal River Mountain Watch 
10. Coalition for Clean Air 
11. Coalition for a Safe Environment 
12. Colorado Environmental Coalition 
13. Conservation Law Foundation 
14. Conservation Northwest 
15. Defenders of Wildlife 
16. Delaware Riverkeeper Network 
17. Desert Citizens Against Pollution 
18. Dine Citizens Against Ruining Our Environment 
19. Door County Environmental Council 
20. Environmental Activist League 
21. Environment America 
22. Environment California 
23. Environmental Defense Fund 
24. Environmental Integrity Project 
25. Environmental Law and Policy Center 
26. Farm Labor Organizing Committee 
27. Florida Wildlife Federation 
28. Friends of Animals 
29. Grand Canyon Trust 
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30. Greater Yellowstone Coalition 
31. Green Law 
32. Greenpeace 
33. Gulf Restoration Network 
34. Habitat Education Center 
35. Iowa Environmental Council 
36. Izaak Walton League of America 
37. Kentucky Environmental Foundation 
38. Kentucky Waterways Alliance 
39. Louisiana Environmental Action Network 
40. Medical Advocates for Healthy Air 
41. Michigan Nature Association 
42. Migrant Clinicians Network 
43. Minnesota Center for Environmental Advocacy 
44. Missouri Coalition for the Environment 
45. Montana Environmental Information Center 
46. Montanans Against Toxic Burning 
47. Mossville Environmental Action NOW 
48. National Parks Conservation Association 
49. National Wildlife Federation 
50. Natural Resources Defense Council 
51. Natural Resources Council of Maine 
52. Northwest Treeplanters and Farmworkers United 
53. Northwoods Wilderness Recovery 
54. Ohio Environmental Council 
55. Oregon Natural Desert Association 
56. Our Children's Earth Foundation 
57. Pacific Coast Federation of Fishermen's Associations 
58. Pesticide Action Network North America 
59. Physicians for Social Responsibility 
60. Plains Justice 
61. Powder River Basin Resource Council 
62. Prairie Rivers Network 
63. Red Rock Forests 
64. Riverkeeper · 
65. San Juan Citizens Alliance 
66. Save the Bay 
67. Sierra Club 
68. Southern Environmental Law Center 
69. Southern Utah Wilderness Alliance 
70. Tennessee Clean Water Network 
71. United Farm Workers 
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72. Valley Watch 
73. Waterkeeper Alliance 
74. Western Colorado Congress 
75. Western Resource Advocates 
76. Western Watersheds Project 
77. WildEarth Guardians 
78. Wilderness Society 
79. Wilderness Workshop 
80. Winter Wildlands Alliance 

Reason for FOIA Request 

Over the past three years, the EPA has allowed its regulatory agenda to be largely defined 
by litigation settlements it has entered into with environmental organizations. Specifically, 
on at least forty-five occasions, EPA and other federal agencies have settled lawsuits 
(which included paying plaintiffs' attorneys' fees) brought under the CAA, the CWA, the 
RCRA, and the Endangered Species Act ("ESA"). See Attachment A. These settlements 
take the form of binding Consent Decrees that dictate how and when EPA and other federal 
agencies must develop stringent new regulations. Unfortunately, States responsible for 
implementing many of these regulations have little knowledge of or input in this process, 
which is not consistent with the cooperative federalism structure of federal environmental 
law. 

Out of the forty-five settlements that have been made public, EPA has paid almost $1 
million in attorneys' fees to these groups, while also committing to develop a suite of 
sweeping new regulations. One EPA Consent Decree led to the promulgation of EPA's 
costliest regulation ever - the Mercury Air Toxics Standards (MATS). Other Consent 
Decrees include obligations that define how and when EPA acts on forty-five individual 
State Regional Haze SIPs - including the imposition of proposed federal implementation 
plans ("FIPs"). Still other Consent Decrees concern stringent new air and water regulations 
impacting large segments of American industry; and Consent Decrees with other agencies 
concern "listing" 674 plant and animal species as "threatened" under the ESA. 

Many Consent Decrees authorize EPA to act in a way that is not consistent with current 
law. For example, Regional Haze Consent Decrees allowed EPA to propose combined 
Regional Haze SIPs/FIPs - something EPA has not done before in administering the CAA. 
This is detrimental to the States and "unwinds" the State and federal partnership contained 
in the CAA. 

States affected by these non-governmental organization lawsuits are not included as parties 
in the suits and when affected States try to intervene, EPA and the environmental groups 
frequently oppose State intervention. For instance, when the State of North Dakota sought 
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to intervene in Wildearth Guardians v. Jackson in the U.S. District Court for the Northern 
District of California (where Wildearth Guardians filed its suit), EPA opposed the 
intervention despite the fact that the case involved how and when EPA should act on North 
Dakota's proposed Regional Haze SIP. 

State Attorneys General from the Requesting States are in the process of evaluating EPA's 
alarming practice of relying on Consent Decrees to deny the States their important role as a 
partner with EPA in implementing federal environmental law. Not only does EPA's action 
harm and jeopardize the States' role as a partner with EPA, but it harms the interests of the 
citizens of the Requesting States. Our citizens rely on and expect the States to implement 
federal environmental law. Often, these implementation efforts require the States to design 
plans to meet the individual circumstances of the State, while protecting and advancing the 
environmental goals and requirements of federal environmental law. When EPA 
coordinates with non-governmental organizations regarding how federal environmental law 
should be applied and implemented in an individual State and excludes the State from that 
effort the State and its citizens are harmed. 

Rather than make individual FOIA requests, the Requesting States are making one request 
for the release of documents with the Interested Organizations and Other Organizations 
concerning the Subject. The Requesting States have lobbied, litigated, and publicly 
commented on federal actions which directly affect their individual State interests and those 
of their citizens. The requested documents are sought in order to more clearly illuminate the 
operations and activities of EPA. As such, release of the requested documents will 
significantly contribute to public understanding and oversight of the EPA's operations, 
particularly regarding the quality of the EPA's activities and the efficacy of both 
Congressional directives and EPA policies and regulations relating to the Requesting States. 

The Requesting States will analyze the data presented in the released documents and our 
staff of experts will produce a report as part of our ongoing review of EPA's operations. 
The report will be disseminated to others in our States as well as disseminated to the media 
and Congress as a component of our active involvement in State efforts addressing 
environmental issues. 

The Requesting States plan to make these documents available to the public at the 
University Libraries in the respective Requesting States. As these facilities are open to the 
general public, many people will thereby have access to the information contained in the 
materials which are the subject of this request. Further, most, if not all, of these Libraries 
are a Federal Repository, its Congressionally certified status as a resource to foster 
openness in government, as well is its role in facilitating the teaching and research 
occurring at the Universities, will be well served. These materials will not be used for 
commercial use or gain. 
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In light of the ongoing and contentious public policy controversy regarding EPA's 
coordination and planning its regulatory agenda with non-governmental organizations, the 
Requesting States note that time is of the essence in this matter. There is a great need for 
prompt disclosure so that the released information may more adequately inform public 
understanding and discussion of EPA's actions. 

In the event that access to any of the requested records is denied, please note that the FOIA 
provides that if only portions of a requested file are. exempted from release, the remainder 
must still be released. We therefore request that the Requesting States be provided with all 
non-exempt portions which are reasonably segregable. We further request that you describe 
the deleted material in detail and specify the statutory basis for the denial as well as your 
reasons for believing that the alleged statutory justification applies in this instance. Please 
separately state your reasons for not invoking your discretionary powers to release the 
requested documents in the public interest. Such statements will be helpful in deciding 
whether to appeal an adverse determination, and in formulating arguments in case an appeal 
is taken. The EPA's written justification might also help to avoid unnecessary litigation. 
We of course reserve our right to appeal the withholding or deletion of any information and 
expect that you will list the office and address were such an appeal can be sent. 

We anticipate, however, that you will make the requested materials available within the 
statutorily prescribed period. We thus also request that you waive any applicable fees since 
disclosure meets the standard for waiver of fees as it is in the public interest. See 40 C.F.R. 
§ 2.1 07(1). Specifically, this request concerns "the operations or activities of the 
government;" disclosure is "likely to contribute" to an understanding of government 
operations or activities; disclosure will contribute to "public understanding;" the disclosure 
is likely to contribute "significantly" to public understanding of government operations and 
activities; and the States have no commercial interest in disclosure of the documents - the 
Requesting States' interest is to facilitate and promote the public interest. 40 C.F.R. § 
2.1 07(2)(i),(iv). In this regard, we reiterate that we have no intention of using the 
information disclosed for financial gain. If for some reason, the fee waiver request is 
denied, while reserving our right to appeal such a decision, the Requesting States are 
willing to pay $5.00 (five dollars) to cover costs of document search and duplication. 

Access to the requested records should be granted within twenty (20) working days from 
the date of your receipt. Failure to respond in a timely manner shall be viewed as a denial of 
this request and the requesters may immediately file an administrative appeal. 
Finally, the Requesting States ask that all correspondence regarding this FOIA request and 
all documents produced in response to this request be directed to the Attorney General of 
the State of Oklahoma. 
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Thanking you in advance for your prompt reply. 

Sincerely, 

I l 
Oklahoma Attorney General 
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Luther Strange 
Attorney General 
State of Alabama 

Tom Horne 
Attorney General 
State of Arizona 

Sam Olens 
Attorney General 
State of Georgia 

Derek Schmidt 
Attorney General 
State of Kansas 

~~----
C .... · C:1 

Bill Schuette 
Attorney General 
State of Michigan 

Jon Bruning 
Attorney General 
State ofNebraska 

Wayne Stenehjem 
Attorney General 
State ofNorth Dakota 

Alan Wilson 
Attorney General 
State of South Carolina 

Marty J. Jackley 
Attorney General 
State of South Dakota 

Gregg Abbott 
Attorney General 
State of Texas 

#(~ 
Mark Shurtleff 
Attorney General 
State of Utah 

Gregory A. Phillips 
Attorney General 
State of Wyoming 



Case Name Additional Plaintiff(s} Issue 

Portland Cement Assn. v. EPA, Sierra Club, Desert Citizens NESHAP for Cement Kilns 
No. 07-1046 (D.C. Cir.) Against Pollution, Downwinders 

At Risk, Friends of Hudson, Huron 
Environmental Activist League, 
Montanans Against Toxic Burning 

California v. EPA, No. 08-1178 Sierra Club, Environmental California GHG Waiver 
(D.C. Cir.) Defense Fund, NRDC, 

Environment California 

Florida Wildlife Federation v. Sierra Club, St. Johns Riverkeeper, Numeric nutrient criteria for 

Jackson, No. 4:08-cv-000324-RH- Conservancy of Southwest Florida, waters in the State of Florida 
WCS (N.D. Fla.) and Environmental Confederation 

of Southwest Florida 

WildEarth Guardians v. Jackson, San Juan Citizens Alliance CAA Regulations on Oil and 

No. 09-cv-00089-CCK (D. D.C.) Gas Drilling Operations 

Mississippi v. EPA, No. 08-1200 American Lung Association, OzoneNAAQS 

(D.C. Cir.) Environmental Defense Fund, Reconsideration 

NRDC, National Parks 
Conservation Association, 
Appalachian Mountain Club 

Sierra Club v. EPA, No. 1:09-cv- Environmental Integrity Project Review and revision of new 

00218 (D. C. Cir.) source performance standards 
for nitric acid plants 

Mossville Environmental Action Louisiana Environmental Action New MACT standards for 

NOWv. Jackson, No. 1:08-cv- Network, Sierra Club PVC manufacturers 

01803 (D. D.C.) 

WildEarth Guardians v. Jackson, Compliance with Regional 

No. 4:09-cv-02453 (N.D. Cal.) I laze rules in California, 
Idaho, New Mexico, North 
Dakota, Oklahoma, Oregon 



Case Name Additional Plaintiff{s} Issne 

Center for Biological Diversity v. Regulation of GHG under the 
EPA, No. 09-00670 (W.D. Wash.) CWA 

American Nurses Association v. Chesapeake Bay Foundation, CAA National Emissions 
Jackson, No. 1:08-cv-02198-RMC Conservation Law Foundation, Standards for Hazardous Air 
(D. D.C.) Environment America, Pollutants (NESHAP) for 

Environmental Defense Fund, coal- and oil-fired electric 
lzaak Walton League of America, generating units. Plaintiffs 
Natural Resources Council of sued seeking to require EPA 
Maine, NRDC, Physicians for to set MACT standards under 
Social Responsibility, Sierra Club, Section 112 ofthe CAA. 
Ohio Environmental Council, 

Waterkeeper Alliance 

Sierra Club v. EPA No. 09-1063 Louisiana Environmental Action Emission-Comparable Fuels 
(D.C. Cir.) Network rule reconsideration 

Sierra Club v. Jackson, No. 1: I 0- WildEarth Guardians Final action on (and 
cv-133-PLF (D. D.C.) disapproval ot) Ozone State 

Implementation Plans for 21 
states 

Natural Resources Defense AFL-CIO, Farm Labor Organizing Pesticide human testing 
Council v. EPA, No. 06-0820-ag Committee, Migrant Clinicians consent rule. 
(2d Cir.) Network, Pesticide Action Network 

North America, United Farm 
Workers, Northwest Treeplanters 
and Farmworkers United, 
Physicians for Social 
Responsibility 

Sierra Club v. Jackson, NO 4:09- Multi-industry CAA Section 
cv-00152-SBA (N.D. Cal.) 112 air toxics rules 

2 



Case Name Additional Plaintiff(s} Issue 

Ohio Valley Environmental Appalachian Center for the CW A Guidance for 
Coalition, et a/ v. United States Economy and the Environment and Mountaintop Removal Mining 
Army Corps of Engineers, et a/. Public Justice, Coal River Permits 
petition for cert. dismissed, (US. Mountain Watch, and West 
August 19,2010) (No. 09-247) Virginia Highlands Conservancy 

Sierra Club v. Jackson, No. 09- Revisions to the Definition of 
1041 (D.C. Cir.) Solid Waste under RCRA 

Riverkeeper v. EPA, No. 1:06-cv- Soundkeeper, Raritan Baykeeper, CW A Section 3 16(b) 
12987 (S.D. N.Y.) Delaware Riverkeeper Network, standards on Cooling Water 

American Littoral Society, Save the Intake Structures 
Bay, Friends of Casco Bay, Santa 
Monica Baykeeper 

Coke Oven Environmental Task Environmental Defense Fund, GHG NSPS for Power Plants 

Force v. EPA, consolidated into Sierra Club, NRDC and Refineries 

New York v. EPA (power plants); 

Environmental Integrity Project v. 

EPA, consolidated into American 

Petroleum Institute v. EPA (oil 

NSPS), No. 06-1332 (D.C. Cir.) 

WildEarth Guardians, et a/. v. Compliance with Regional 
Jackson, No. 1:11-cv-0001- Haze rules in Colorado, 
CMA-MEH (D. CO) Wyoming, Montana, and 

North Dakota 

Sierra Club, eta/. v. Jackson, No. Sierra Club, Medical Advocates for EPA decision on adequacy of 
10-cv-01954 VRW (N.D. C'AO.). Healthy Air California's State 

Implementation Plan for 
Ozone in the San Joaquin 
Valley 
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Case Name Additional Plaintiff(s} Issue 

Sierra Club, eta/. v. Jackson, No. Kentucky Environmental EPA decision on adequacy of 
1 0-cv-00889-CKK (D. D. C) Foundation Kentucky's State 

Implementation Plans for 
Ozone and Regional Haze 

Natural Resources Defense Coalition for a Safe Environment Approval/disapproval of plan 
Council, Inc., eta/. v. Jackson, revisions to State 
No. CV-10-6029-MMM-AGR Implementation Plans for 
(CD. Cal.). Ozone and PM2.5 for 

California's South Coast Air 
Basin 

WildEarth Guardians v. Jackson, Elizabeth Crowe EPA decision on adequacy of 
Ca~e No.4: 1 1-cv-02205-S/ (N.D. Phoenix-Mesa State 
Cal.). Implementation Plan for 1997 

Ozone standard 

Sierra Club v. Jackson, No.3:09- Decision to grant or deny a 
cv-001 22-slc (WD. WI) petition by Sierra Club that 

EPA object to Title V 
operating permit for Columbia 
Generating Station in 
Wisconsin 

Sierra Club v. Johnson, No. 2:09- Decision to grant or deny a 
CV-00085-WOB (E. D. KY) petition by Sierra Club that 

EPA object to Title V 
operating permits for Spurlock 
Generating Station in 
Maysville, KY 

Sierra Club, eta/. v. Jackson, No. Valley Watch Decision to grant or deny a 
1:09-cv-00312 (D.D.C} petition by Sierra Club that 

EPA object to Title V 
operating permit for Cash 
Creek Generating Station in 
Kentucky 

4 
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Sierra Club v. Jackson, No. 1:09- Decision to grant or deny a 
cv-OI028-CKK (D.D.C). petition by Sierra Club that 

EPA object to Title V 
operating permit for William 
C. Dale Generating Station in 
Kentucky 

Environmental Integrity Project, Environmental Integrity Project Decision to grant or deny a 
eta/. v. Jackson, No. I :09-cv- petition by Sierra Club that 
01025-EGS (D.D.C). EPA object to Title V 

operating permit for John W. 
Turk Generating Station in 
Arkansas 

Sierra Club v. Jackson, No. 09- Decision to grant or deny a 
cv-075I (W.D. WI). petition by Sierra Club that 

EPA object to Title V 
operating permit for J.P. 
Pulliam Generating Station in 
Wisconsin 

Sierra Club v. Jackson, No. JO- Decision to grant or deny a 

cv-OI27 (W.D. Wis.). petition by Sierra Club that 
EPA object to Title V 
operating permit for 
Edgewater Generating Station 
in Wisconsin 

Sierra Club v. Jackson, Sierra Decision to grant or deny a 

Club v. Jackson, No. IO-cv-0859 petition by Sierra Club that 

(D. D.C.) EPA object to Title V 
operating permits for TV A 
Paradise Fossil Plant in 
Drakesboro, KY 

National Parks Conservation Consent Decree entered in the 
Ass 'net a/ v. Jackson and U.S. D.C. District Court between 
EPA et a/, No. I: II-cv-0 I548- the EPA and Environmental 
ABJ; also No. I2-52/I in the D.C. Organizations on regional 
Circuit haze SIPs and FIPs. State of 

Arizona has Intervened and 
appealed the Decree to the 
D.C. Circuit Court of Appeals 
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Case Name Additional Plaintiff(s} Issue 

Gulf Restoration Network v. Missouri Coalition for the Challenge by environmental 
Jackson, U.S. EPA, No.: 2:12-cv- Environment, Iowa Environmental organizations to EPA's 
00677 (E.D. Louisiana) Council, Tennessee Clean Water conclusion that the EPA does 

Network, Minnesota Center for not have authority to 
Environmental Advocacy, Sierra implement numeric nutrient 
Club, Waterkeeper Alliance, Prairie water quality standards and a 
Rivers Network, Kentucky nutrient TMDL in the 
Waterways Alliance, Mississippi River Basin 
Environmental Law & Policy 
Center, and the 
Natural Resources Defense Council 
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Comments of Alabama Power Company 
 

To the United States Environmental Protection Agency 
 
 

State Implementation Plans: Response to Petition for Rulemaking; Findings of 
Substantial Inadequacy; and SIP Calls to Amend Provisions Applying to Excess 

Emissions During Periods of Startup, Shutdown, and Malfunction; Proposed Rule 
 
 

78 Fed. Reg. 12,460 (February 22, 2013) 
Docket ID No. EPA-HQ-OAR-2012-0322 
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OFFICE OF ATTORNEY GENERAL 

STATE OF OKLAHOMA 

February 6, 2013 

VIA CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

FREEDOM OF INFORMATION ACT REQUEST 

Freedom of Information Officer 
U.S. EPA, Records, FOIA and Privacy Branch 
1200 Pennsylvania Avenue, NW (2822T) 
Washington. DC 20460 
Hq.foia@epn. 
FOIA REQUEST 

Dear Sir or Madam: 

This is a request under the Freedom of Information Act (5 U.S.C. § 552, as amended). 

By this letter the States of Alabama, Arizona, Georgia, Kansas, Michigan, Nebraska, North 
Dakota, Oklllhorna, South Carolina, Texas, Utah and Wyoming ("Requesting States") are 
requesting any and aJl documents {including any and all written or electronic 
correspondence~ audiotapes, electronic records, videotapes, photographs, telephone 
messages, voice mail messages, e~mails, facsimUes, daily agendas and calendars, 
infonnation about meetings and/or discussions, whether in-person or over the telephone, 
agendas, minutes and a list of participants for those meetings and/or discussions, and 
transcripts and notes of any such meetings and/or discussions} from January I, 2009, to the 
date of this letter that discuss or in any way relates to: 

(a) any consideration, proposal or discussions with any Interested Organi7.ation (as 
that term is defined below), or any other non~governmental organization, 
including citizen organizations, whose purpose or interest may include 
environmental or natural resource advocacy and policy (''Other 
Organizatiuus''), concerning: 

L the scope and application of the EPA Administrator's non--discretionary 
duty to take certain actions under the Clean Air Act ("CAA"), 42 U.S.C. 
§ 7604(a)(2); 

31) N.E. 2J>T ~T•tu • Ok>AHOMA Cr•;-, OK 7'3-105 • \41J'i) 'i2l-592l • Fn.: \40';) 521-6246 
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u. the course of action to take with respect to any RegionaJ Haze State 
!mp!emcntation Plan ("SIP") required to be submitted to the U.S. 
Environmental Protection Agency ("EPA") pursuant to CAA § l69A for 
any State; 

iii. the course of action to be taken with respect to any administrative or 
judicial order. decree or \\-aiver entert'!d1 or proposed to be entered 
concerning any Regional Haze SIP (the "Subject"). 

"Interested Organizations" is defined as any one of the foltowing organizations: 

- National Parks Conservation Associatlon 
~ Montana Environmental Information Center 
• Grand Canyon Trust 
- Dine Citizens Against Ruining Our Environment 
• Dakota Resource Council 
• Dacotah Chapter of Sierra Club 
- SanJuan Citizens Alliance 
- Our Children's Earth Foundation 
- Plains Justice 
- Powder River Basin Resource Council 
-Sierra Club 
-Environmental Defense Fund 
- Wildearth Guardians 
~Natural Resources Defense Cound1 
- Western Resource Advocates 
-Wyoming Outdoor Council 
~ Greater Y ello\\"Stone Coalition 

(b) Copies of any and all documents (including any and all written or electronic 
correspondence, audiotapes. electronic records, videotapes~ photographs, 
telephone messages. voice mail messages. e-mails. facsimiles, daily agendas and 
calendars, information about meetings andlor discussions, whether in~person or 
over the telephone, agendas. minutes and a list of participants for those meetings 
and/or discussions, and transcripts and notes of any such meetings andlor 
discussions) sent or received by the following EPA offices: 

i. the Ofilce of the Administrator; 
ii. the Office of Environmental Information; 

iii. the Office of General Counsel; 
iv. the Office of Inspector General; 
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v. the Office oflnternational and Tribal Affairs; 
vL the Office of Research and Development; 
vii. Region l; 
viii. Region 2; 

ix. Region 3; 
x. Region 4; 

xt. Region 5; 
xii. Region 6; 
xiii. Region 7; 
xtv. Region 8; 
xv. Region 9; or 

xvi. Region 10, 

(including receipt by carbon copy or blind carbon copy), regarding the Subject 
including. but not limited to, documents sent by or received from individuals 
representing or employed by the Interested Organizations or Other 
Organizations. 

Reason for FOIA Request 

Over the past three years, the EPA has allowed its regulatory agenda to be largely defined 
by litigation settlements it has entered into v.-ith environmental organizations. SpecificaUy, 
on at least forty~five occasions1 EPA and other federal agencies have settled lawsuits 
(which included paying plaintiffs' attorneys' fees) brought under the CAA. These 
settlements take the form of binding Consent Decrees that dictate how aed when EPA and 
other federal agencies must develop stringent new regulations. Unfortunately, States 
responsible for implementing many of these regulations have little knowledge of or input in 
this process, which is not consistent with the cooperative federa1ism structure of federal 
environmental law. 

Out of tbe forty-live settlements that have been made public, EPA has paid almost $1 
million in attorneys' fees to these groups, while also committing to develop a suite of 
sweeping new regulations. One EPA Consent Decree led to the promulgation of EPA's 
costliest regulation ever - the Mercw-y Air Taxies Standards (MATS). Other Consent 
Decrees include obligation."i that define bow and when EPA acts on forty-five individual 
State Regional Haze SIPs - including the imposition of proposed federal implementation 
plans ("F!Ps"). 

Many Consent Decrees authorize EPA to act in a way that Is not consistent with current 
law. For example. Regional Haze Consent Decrees allowed EPA to propose CGmbined 
Regional Haze SIPsiFIPs- something EPA has not done before in administering the CAA. 
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This is detrimental to the States and "unwinds" the State and federal partnership contained 
in theCAA. 

States affected by these non-governmental organization lawsuits are not included as parties 
in the suits and when affucted States try to intervene, EPA and the environmental groups 
frequently oppose State intervention. For instance, when the State of North Dakota sought 
to intervene in Wildearth Guardians v. Jackson in the U.S. District Court for the Northern 
District of California (where Wildearth Guardians filed ils suit), EPA opposed the 
interventlon despite the fact that the case involved how and when EPA shou~d act on North 
Dakota's proposed Regional Haze SIP. Wi/dearth Guardians v, Jackson, No. C-09-2453-
CW, 2011 U.S. Dist LEXIS !4378 (N.D. CaL Dec. 27, 2011) (order denying North 
Dakota's intervention). 

State Attorneys Genera} from the Requesting States are in the process of evaluating EPA ~s 
alarming practice of relying on Consent Decrees to derry the States their important role as a 
partner with EPA in implementing federal environmental law. Not only does EPA's action 
harm and jeopardize the States' role as a partner with EPA, but it harms the interests of the 
citizens of the Requesting States. Our citizens rely on and expect the States to implement 
federnl environmental taw. Often, these implementation efforts require the States to design 
plans to meet the individual circumstances of the State, while protet:ting and advancing the 
environmental goals and requirements of tederal environmental law, W'hen EPA 
coordinates with non~governmental organizations regarding how federal environmental iaw 
should he applied and implemented in an individual State and excludes the State from that 
effort the State and its citizens are harmed. 

Rather than make individual FOIA requests, the Requesting States are making one request 
for the reJease of documents with the Interested Organizations and Other Organizations 
concerning the Subject. The Requesting States have lobbied, litigated, and publicly 
commented on federal actions which directly affect their individual State interests and those 
of their citi2CJ1S. The requested documents are sought in order to more dearly ilJumina1e the 
operations and acrivitles of EPA. As such, release of the requested documents will 
significantly contribute to public understanding and oversight of the EPA's operations~ 
particularly regarding the quality of the EPA's activities and the efficacy of both 
CongressionaJ directives and EPA policies and regulations relating to the Requesting States, 

The Requesting States will analyze the data presented in the released documents and our 
staff of experts wiH produce a report as part of our ongoing review of EPA's operations. 
The report will be disseminated to others in our States as well as disseminated to the media 
and Congress as a component of our active involvement in State efforts addressing 
environmental issues. 
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Fee Waiver Request 

The Requesting States request that you waive any applicable fees since disclosure meets the 
standard for waiver of fees as it is in the public interest. See 40 C.F.R. § 2.107(1). 
Specifically, this request concerns "the operations or activities of the government;" 
disclosure is "likely to contribute" to an understanding of government operations or 
activities; disclosure will contribute to ''public understanding;" the disdosure is likely to 
contribute "significantly" to public understanding of government operations and activities; 
and the States have no commercial interest in disclosure of the documents- the Requesting 
States' interest is to facilitate and promote the public interest. 40 C.F.R. § 2.107(2)(i),(iv). 

Reasons for Granting the Fee Waiver Request 

The Requesting States will analyze the data presented in the released docwnents and our 
staff of experts will produce a report as part of our ongoing review of EPA's operations. 
The report will be disseminated to others in our States as well as disseminated to the media 
and Congress as a component of our active involvement in State efforts addressing 
environmental issues. 

The Requesting States plan to make these documents available to the public at the 
University, Federal Depcsitory and State Library systems ("Library Systems") in the 
respective Requesting States. As these facilities are open to the general public, many people 
will thereby have access: to the information contained in the materials which are the subject 
of this request. Most. if not all} of these Libraries also serve as a Federal Depository. 
Federal Depository Libraries were "established by Ccngress to ensure that the American 
public has access to its Government's information." http://www.gpo.gov/Hbraries/. As 
Federal Depositories, these libraries ensure that the agency publications and other 
information "are highly visible to the public, promoted, and safeguarded." ld Moreover, 
making available the requested Subject information and report at University Libraries wiJJ 
facilitate the teaching and research occurring at these Universities on important public 
policy issues including cooperative federalism and the State federal partnership. None of 
the requested Subject information or the resulting report will be used for commercial use or 
gain. 

A. Legal Slllndard for Fee Waiven 

FOIAjs fee waiver provision is to be liberally construed in favor of waivers for 
noncommercial requesters. Forest Guardians v. DOl, 416 F.3d 1173, ll78 (lOth Cir. 
2005). The fee waiver test "should not be interpreted to allow federal agencies to set up 
roadbJocks to prevent noncommercial entities from receiving a fee waiver. W. Watersheds 
Project v. Brown, 318 F. Supp. 2d 1036, 1039 (D. ld. 2004). FOIA impcses a non­
discretionary duty to provide documents without any charge if the disclosed information 
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satisfies a two-prong test established by statute. Fed. CURE v. Lappin, 602 F.Supp. 2d 197, 
202 (D.D.C. 2009) (documents "shall be furnished without any charge" if two-prong test is 
satisfied (emphasis ond omission in original)). First, the disclosed information must be 
likely to significantly contribute to public understanding of governmental operations and 
activities. 5 U.S.C. § 552(a)(4)(A)(Hi). Second, the disclosed information cannot be 
primarily in the commercial interests of the requester. ld 

EPA has promulgated regulations detailing the specific factors it considers when evaluating 
the two-prong statutory test for fee waiver requests. 40 C.F.R. § 2.107(1)(2)-(3). EPA's 
regulations: elucidate further that to be granted fee waiver requests a requester must 
establish that the information requested for disclosure must pertain to and significantly 
contribute to the public understanding of governmental operations and activities, As this 
FOIA Request demonstrates, the Requesting States have clearly met all of the statutory ond 
regulatory requirements necessary to be granted a fee waiver. 

I. First Factor: The FOIA Request is for Re<ords 
Concerning EPA's Operations and Activities. 

The Subject information the Requesting States seek directly concerns the operations and 
activities of EPA. 40 C.F.R. § 2.107(1)(2)(i). Specifically, the FOIA Request seeks 
infonnation directly related to EPAts operations and activities related to its implementation 
and enforcement of the CAA tluough negotiated settlements with non~govemrnentaJ 
organizations. These settlements directly imposed standards upon and/or required the State 
to take certain actions Wlder the federal environmental program at issue in the lawsuit or 
administrative actlon. 

In its enforcement of these federaL programs through settlements with non-govenunental 
organizations; EPA is using public funds and resowces. The Tenth Circuit held that a 
federal agency's expenditure of public funds and resources was an operation and a\:'tivity of 
that agency satisfying the first factor of the public interest prong, Forest G14ardians, 416 
F.3d at 1178; see also Edmonds Inst. v. DOl, 460 F. Supp. 2d 63, 66-67 (D.D.C. 2006). 
Similarly, EPA has devoted public funds to paying attorneys' fees and devoted public 
resources to negotiating and enforcing the settlements. Clearly, the Requestlng States meet 
the first factor as the requested Subject information concerns the "operations or activities of 
the government." 40 C.F.R. § 2.!07(1)(2)(i). 

2. Second Factor: Tbe FOIA Request Seeks Meaningful 
Information That Contributes to an Increased Public 
Understanding about EPA's Operations or Activities 
Regarding the CAA and SIPs. 
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In considering whether to grant the Requesting States fee waiver request, EPA must 
detennine whether the requested Subject infonnation is meaningfully infonnative and likely 
to contribute to an increase in public understanding about those operations or activities. 40 
C.F.R. § 2.1 07(1)(2){ii). The Requesting States FO!A Request seeks infonnation that will 
result in understanding EPA's interactions with non~governmental advocacy groups and 
how those interactions influence how EPA sets policy that affects the public interest. How a 
federal agency interacts with non-governmental interests in the formation of policy has 
heen identified as an "issue of the utmost importance." NRDC v. United States EPA, 581 F. 
Supp. 2d 491, 498 (S.D.N.Y. 2008). And "an understanding of bow (a federal agency] 
makes policy decisions, including the innuence of any outside groups on this process, is 
also important to the public's understanding of the [government]. Forest Guardians, 416 
F.3d at 1179-80. (emphasis added). 

With the release of this meaningful infonnation the Requesting States will use it to educate 
the public about how EPA has eJected to resolve litigation and administrative actions which 
directly affect the formation of current and future federal environmental policy. (n Western 
Watersheds v. DOl, the U.S. District Court determined the requesting party satisfied the 
second factor by requesting information that it wou1d use to educate the public about an 
agency's decision~making and its intent to create a summary of such information that was 
reader-friendly. 318 F. Supp. 2d at 1040-41. The U.S. District Court for the District of 
Columbia reached the same result in Federal CURE in holding the requesting party's intent 
to analyze and synthesize the requested information into a report relayed to the public via 
email and internet satisfied the second factor of the public interest prong. 602 F. Supp. 2d at 
202-03. As explained in this FOIA Request, the Requesting States will prepare a report 
swnmarizing the Subject information which v.ilt be made available to the general public 
through the States' websites and the Libnu:y Systems of the Requesting States. 

3. Third Factor: The FOIA Request Seeks Information That 
Contributes to the Understandjng of a Broad Audience of 
Persons Interested in EPA's Operations or Activities 
Regarding the CAA and SIPs. 

To satisfy the third factor~ the requesting party must show that the requested information 
contributes to the understanding of a broad audience of persons interested in the subject. 40 
C.F.R. § 2.107(/)(2)(iii). In Forest Guardians, the Court held that the requesting party 
satisfied the third factor by demonstrating its intent to broadly disseminate the complied 
information, which was only available in piecemeal and hard~to-access form. Forest 
Guardians, 416 F.3d at 1181-82. As in Forest Guardians, the Requesting States seek 
piecemeal information that is held in a nwnber of EPA's regional or other offices 
throughout the nation and which infonnatlon cannot be easily accessed. The requested 
information relates to EPA's commWlications and documentation in a large number of 
discrete lawsuits and enforcement actions. !d. (holding information in court houses, 
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newspaper articles, and affidavits not sufficient to justify denying a fee waiver), The 
Requesting States will then compile and summarize this information into an easily 
accessible and readable report for their citizens and distribute copies of the report to 
Congress and the media. 

As detailed above, the Requesting States intend to disseminate the requested information by 
making the report as well as the underling information publicly available on the Requesting 
States' websites as well as through the Library Systems of each of the Requesting States. 
Because the report will be posted on State government websites any American with access 
to the internet v.ill have access to the report. Accordingly, the report will be available to 
better inform all U.S. citizens on matters affecting EPA's operations and policy formation. 
See Judicial Watch Inc. v. U.S. DOl, 122 F. Supp. 2d 5, 10 (D.D.C. 2000) (requesting 
party's concrete plan or specific intent for publication and other dissemination of requested 
infOrmation demonstrates compliance v.ith third factor). Further, the Requesting States 
stature as representatives of their respective citizens and accountability to their citizens to 
provide information affecting each State's implementation of the CAA demonstrates that 
the Requesting States can and will disseminate the requested information to a broad group 
of interested persons. See Fed. CURE, 602 F. Supp. 2d at 204 (stature of largest public 
advocacy group demonstrated abiHty to disseminate information to reasonably broad 
group). 

Finally, the Requesting States will use the report to educate State and federal lawmakers 
regarding the activities of EPA in negotiating settlements with non~govemmental 
organizations that directly affect current and future federal environmental policy. The report 
will provide invaluable information to these lawmakers as they consider future changes to 
environmental programs that will affect an Americans. 

4, Fourth Factor: The FOIA Request Seeks Information That 
will Signifieantly Enhance the Public's Understanding of EPA's 
Operations or Activities Regarding the CAA and SIPs. 

The intention of FOIA is to .. ensure an informed citizenry. vital to the functioning of a 
democratic society, needed to check against corruption and to hold the governors 
accountable to the governed," NRDC at 496 (quoting NLRB v. Robbins Tire & Rubber Co., 
437 U.S. 214,242 (1978)). The Requesting States ure seeking the Subject information so as 
to significantly enhance the public's understanding of EPA's operations and activities and 
to ensure that the public has the information necessary to determine whether EPA's actions 
In entering into settlements with non-governmental organizations are prudent or thwart the 
cooperative federalism approach embodied in many of the fedeta1 environmental programs, 
40 C.F.R. § 2.1 07(/)(2)(iv). Further, the public currently has no access to the requested 
Subject information. Only with disclosure of the requested Subject information v.ill the 
pubHc's understanding of EPA+s operations and activities be greater than "as compared to 
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the level of public understanding existing pnor to the disclosure." 40 C.F.R. § 
2.1 07(1)(2)(i v). 

As detailed above, the Requesting States intend to prepare a report on EPA's decision~ 
making process in negotiating and entering into certain iitigation settlements and how these 
settlements are affecting current and future environmental policy. In taking the Subject 
information, which is not in the public domain, compiling it, and disseminating it to the 
puhHc in easily accessible fonuns, the Requesting States meet the fourth factor. Fed 
CURE. 602 F. Supp. 2d at 204-05. Clearly, the "public's understanding of EPA decision 
making will be significantly enhanced by learning about the nature and scope of EPA 
communication[s]" and as such the Requesting States fee waiver request must be granted. 
NRDCat50l. 

B. Tbc Requesting States' FOIA Request Satisfies the Commertiai-Interest 
Prong of the Fee Waiver Test. 

In considering whether the second prong of the public interest fee waiver test is met, EPA 
considers the existence and magnitude of the requesting party's commerclal interest in the 
requested infonnation and whether the commercial interest outweighs the public interest. 40 
C.F.R. § 2. I 07(1)(3). The Requesting States are exclusively comprised of State 
governments, which are noncommercial entities that have no commercial. interest in the 
disclosure of infonnation regarding the manner in which EPA operates. See Fed. CURE~ 
602 F, Supp. 2d at 201 (recognizing non~profit organization is a non~commercla! entity 
entitled to fee waiver). The Requesting States' intended use of the requested Subject 
infonnation is to make the infonnation available-free of charge-to their respective 
citizens in a readable, summarized fashion. The States have no intention of using the 
infonnation disclosed for financial gain. Nor does making the infonnation available to the 
public create a commercial. interest for the Requesting States. Further, the public interest in 
disclosure necessarily is greater in magnitude than that of the Requesting States' complete 
lack of commercial interest in the requested information. 40 C.F.R. § 2.107(1)(3)(ii). The 
Requesting States have no commercial interest in the information requested and therefore 
satisfy the second prong of the fee waiver test. 

In light of the ongoing and contentious public policy controversy regarding EPA's 
coordination and planning its regulatory agenda with non-governmental organizations, the 
Requesting States note that time j~ of the CSS!t:nce in this matter. There is a great need for 
prompt disclosure so that the released infonnation may more adequately inform public 
understanding and discussion of EPA's actions. 

ln the event that access to any of the requested records is denied; please note that the FOlA 
provides that if only portions of a requested file are exempted from release, the remainder 
must still be released. We therefore request that the Requesting States be provided with all 
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non-exempt portions which are reasonably segregable. We further request that you describe 
the deleted material in detail and specify the statutory basis for the denlai as well as your 
reasons for believing that the alleged statutory justification applies in this instance. Please 
separately state your reasons for not invoking your discretionary powers to release the 
requested documents in the public interest. Such statements will be helpful in deciding 
whether to appeal an adverse determination, and in fonnulating arguments in case an appeal 
is taken. The EPA's written justification might also help to avoid unnecessary litigation. 
We of course reserve the right to appeal the withholding or deletion of any infonnation and 
expect that you will list the office and address were such an appeal can be sent 

If for some reason, the fee waiver request is denied, while reserving my right to appeal such 
a decision, the Requesting States are willing to pay $5.00 (five dollars) to eover costs of 
document search and duplication. 

Access to the requested records should be granted within twenty (20) working days from 
the date of your receipt. Failure to respond in a timely manner shall be viewed as a denial of 
this request and the requesters may immediately file an administrative appeal. 

Finally, the Requesting States ask that all correspondence regarding this FOIA request and 
all docwnents produced in response to this request be directed to the Attorney General of 
the State of Oklahoma. 

Thanking you in advance for your prompt reply. 

E. Scott Pruitt 
OKLAHOMA A TIORNEY GENERAL 

P. Clayton Eubanks 
DEPUTY SOLICITOR GENERAL 
Office of Oklahoma Attorney General 
(405) 522-8992 Fax (405) 522-0608 
clayton.eubanks@oag.ok.gov 
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The Honorable Gina McCarthy 
Assistant Administrator 
Office of Air and Radiation 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue NW 
Washington, DC 20460 

Dear Assistant Administrator McCarthy: 

c.anitrd ~tatrs ~cnatr 
COMMITIEE ON ENVIRONMENT AND PUBLIC WORKS 

WASHINGTON, DC 2051(H;175 

April 1, 2013 

We are writing to express concerns with your February 12, 2013, proposed rule, "Startup, 
Shutdown, and Malfunction: Proposed Response to Petition for Rulemaking, Findings of 
Inadequacy, and Call for Plan Revisions." We find this proposed rule deeply flawed for several 
reasons. 

First, this is the latest in a series of rulemakings initiated by this Administration in 
response to so-called "sue and settle" agreements with special interest groups. In November 
2011, the Environmental Protection Agency (EPA) and the Sierra Club negotiated a settlement 
whereby EPA unilaterally agreed to respond to a petition filed by Sierra Club seeking the 
elimination of a longstanding Clean Air Act (CAA) exemption for excess emissions during 
periods of startup, shutdown, and malfunction ("SSM"). The EPA went out of its way further to 
deny the participation of the States, and other affected parties. Oddly, it appears that, instead of 
defending EPA's own regulations and the SSM provisions in the EPA-approved air programs of 
39 states, EPA simply agreed to include an obligation to respond to the petition in the settlement 
of an entirely separate lawsuit. In other words, EPA went out of its way to resolve the SSM 
petition in a coordinated settlement with the Sierra Club. Our concerns with the Agency' s sue 
and settle tactics are well documented-these settlement agreements are often accomplished in a 
closed door fashion that contravenes the Executive Branch's solemn obligation to defend the 
law, avoids transparency and accountability, excludes impacted parties, and often results in the 
federal government paying the legal bills of these special interest groups at taxpayer expense. 
The circumstances under which EPA has agreed to initiate this new rulemaking reaffirms a 
pattern and practice of circumventing transparency. 

Second, EPA's new approach, embodied in the SSM proposal, contravenes four decades 
of prior EPA practice. The SSM exemption has been approved by EPA since 1972 and has been 
a key element of most EPA-approved State Implementation Plans (SIPs). In fact, EPA has 
included SSM exemptions in EPA's own standards, including the New Source Performance 
Standards, for decades. Notwithstanding 40 years of precedent to the contrary, EPA has now 
decided that the SIPs of 36 states are legally inadequate because of their SSM provisions. 

PR NI[OQI\j RECYClED PAPfR 



Third, EPA aims to command by federal edict that 36 States submit revised SIPs for EPA 
review and approval. This approach-confounded by "sue and settle" style tactics- blatantly 
ignores the proper role of the States and EPA under the Clean Air Act 's cooperative federalism 
structure. The U.S. Court of Appeals for the D.C. Circuit recently explained the primary role of 
the States when it invalidated EPA's Cross State Air Pollution Rule (which likewise sought to 
override the States): 

To deal with [the Clean Air Act's] complex regulatory challenge, 
Congress did not authorize EPA to simply adopt limits on 
emissions as EPA deemed reasonable. Rather, Congress set up a 
federalism-based system of air pollution control. Under this 
cooperative federalism approach, both the Federal Government and 
the States play significant roles. The Federal Government sets air 
quality standards for pollutants. The States have the primary 
responsibility for determining how to meet those standards and 
regulating sources within their borders. 

Erne Homer City Generation v. EPA, 696 F.3d 7, 11 (D.C. Cir. 2012) (emphasis added). 
Likewise, as the Fifth Circuit has long recognized, "The great flexibility accorded the states 
under the Clean Air Act is [ ... ] illustrated by the sharply contrasting, narrow role to be played by 
the EPA." Fla. Power & Light Co. v. Costle, 650 F.2d 579, 587 (51

h Cir. 1981). EPA's latest 
proposal on SSM exemptions would suggest that EPA believes the States have been relegated to 
mere regional offices of the EPA. See U.S. Const. amend. X ("powers not delegated to the 
United States by the Constitution, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people"). 

Finally, we find unacceptable the unreasonably brieftime period for public comments on 
the SSM proposal. EPA is allowing just 30 days for public comment and, if requested, just one 
public hearing-in Washington, DC. More time is required for a proposal changing four decades 
of EPA precedent and the SIPs of 36 states. We have heard rumors of a short extension, but we 
would ask that, at a minimum, EPA grant an extension of the public comment period to at least 
120 days, as requested by the Attorneys General of seventeen states (including Alabama and 
Louisiana) in a letter to you dated March 15,2013. 

In light of these concerns, we request an immediate response to the following questions 
with a simple "yes" or "no" answer: 

1. Will EPA provide all records, electronic or otherwise, of meetings, conversations, 
e-mails, letters, or other communications or other documents in EPA's possession 
referring or relating to the Sierra Club SSM petition and settlement agreement? 

2. Did EPA or any other federal entity make any payments, for attorneys' fees or 
otherwise, to the Sierra Club in relation to the above-referenced litigation or 
settlement agreement? 

2 



3. Did EPA invite the States to participate in the settlement discussions with the 
Sierra Club in this matter? 

4. Did EPA amend the settlement agreement in December 2012 to require that "EPA 
shall confer with counsel for Sierra Club concerning the Agency's progress 
towards meeting these obligations"? 

5. Did EPA amend the settlement agreement to require that EPA or Sierra Club 
confer with the affected States concerning the settlement? 

6. Did EPA invite the States to review the draft settlement agreement with the Sierra 
Club? 

7. In a letter dated March 15, 20 13, the Attorneys General of seventeen States 
requested that the public comment period for the SSM proposed rule be extended 
by a minimum of 120-days from February 22, 2013. We believe this request 
should be granted. Will EPA grant this request? 

8. In a letter dated August 10, 2012, the Attorneys General of thirteen States 
requested, pursuant to the Freedom of Information Act, documents concerning, 
among other things, recent Clean Air Act settlements with non-governmental 
organizations. Will EPA provide the requested documents? 

Your kind attention to this important matter is greatly appreciated. 

David Vitter 
Ranking Member 
Senate Committee on Environment 
& Public Works 

Sincerely, 

3 

~ Rankmg Member 
Senate Subcommittee on Clean Air 
& Nuclear Safety 
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MANDATE MADNESS: WHEN SUE AND SETTLE 
JUST ISN’T ENOUGH 

Thursday, June 28, 2012 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON TECHNOLOGY, INFORMATION POLICY, 

INTERGOVERNMENTAL RELATIONS AND PROCUREMENT 
REFORM, 

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 9:02 a.m., in Room 
2203, Rayburn House Office Building, Hon. James Lankford [chair-
man of the subcommittee] presiding. 

Present: Representatives Lankford, Kelly, Labrador, Connolly 
and Speier. 

Staff Present: Alexia Ardolina, Assistant Clerk; Joseph A. 
Brazauskas, Counsel; Brian Daner, Counsel; Linda Good, Chief 
Clerk; Kristina M. Moore, Senior Counsel; Noelle Turbitt, Assistant 
Clerk; Jeff Wease, Deputy CIO; Jaron Bourke, Minority Director of 
Administration; Adam Koshkin, Minority Staff Assistant; Suzanne 
Owen, Minority Health Policy advisor; and Cecelia Thomas, Minor-
ity Counsel. 

Mr. LANKFORD. The committee will come to order. 
This is a hearing from the Oversight and Government Reform, 

Technology and Procurement Reform and Intergovernmental Rela-
tions Subcommittee. We exist to secure two fundamental principles: 
First, that Americans have the right to know the money Wash-
ington takes from them is well spent; and, second, Americans de-
serve an efficient and effective government that works for them. 

Our duty on the Oversight and Government Reform Committee 
is to protect these rights. Our solemn responsibility is to hold gov-
ernment accountable to taxpayers because taxpayers do have a 
right to know what they get from their government. We will work 
tirelessly in partnership with citizen watchdogs to deliver the facts 
to the American people and bring genuine reform to the Federal 
bureaucracy. This is the mission of the Oversight and Government 
Reform Committee. 

We have a significant amount of attention that is going to hap-
pen today focused on the red tape, and that has happened across 
all of Congress recently from both parties actually trying to make 
us more efficient. This is an issue that does hold us back from our 
own growth in prosperity. 

Today’s hearing we are going to focus on examining the highly 
questionable practice that’s been perfected by the Environmental 
Protection Agency known as ‘‘sue and settle.’’ This has emboldened 
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the administration to pursue an aggressive green agenda while es-
caping political accountability for the costs and burdens of these 
regulations and what they impose on job creators. 

The process is rather simple. Environmental groups will sue the 
EPA, demanding the agency issue a regulation on an accelerated 
timeframe. Rather than fighting the lawsuit, EPA quickly agrees to 
the special interest demands. These settlement agreements are 
reached after closed-door negotiations between EPA and environ-
mental groups, where other interested parties are excluded. Once 
the settlement agreement is approved by a Federal Court in a con-
sent decree, the EPA is legally bound to engage in the rulemaking. 

It is important to note that when a court approves the consent 
decree, it does not consider the merits. The court is merely accept-
ing and ratifying what the parties agreed to. 

In the past 3 years, the administration has conducted approxi-
mately 60 settlements with special interests. Twenty-nine of these 
agreements bound the EPA to make major policy changes. The 
plaintiffs in these cases are often the very same reoccurring play-
ers: The Sierra Club, NRDC, Defenders of Wildlife, Wild Earth 
Guardians, Center for Biological Diversity. These special-interest 
groups not only hold a special seat at the table with the EPA, EPA 
is effectively paying them to sue the agency. In 2011 alone, tax-
payers reimbursed these groups millions of dollars to participate in 
these sue-and-settle agreements. 

In addition to examining this outrageous practice, we will hear 
today about two particular egregious cases where EPA defied all 
norms of transparency, sidelined interested parties, and is now in 
the process of imposing extraordinary burdensome regulations. 
These two cases are EPA’s regional haze regulations and its green-
house gas standards for power plants. 

In the case of regional haze, Congress was crystal clear that this 
is purely an aesthetic visibility program and is to be administered 
by the States, not by the EPA. Through sue and settle, EPA is at-
tempting to federalize the program in imposing costs well beyond 
what the State had determined was necessary or justified. Ulti-
mately, EPA’s proposal will cost billions of dollars for visibility im-
provements that are undetectable to the human eye. 

In the second case study, New Source Performance Standards for 
electric utilities, EPA concluded settlement negotiations on Decem-
ber 23rd, 2010, and agreed to promulgate NSPS for greenhouse 
gases for both new and existing electric generating units under sec-
tion 111(a) and 111(d) of the Clean Air Act. At the time this settle-
ment was reached, EPA was not in violation of any mandatory 
duty, and as such the litigants didn’t have a legal leg to stand on. 
And yet the Agency settled, committing the Agency to make major 
policy changes without interested parties at the table, and they re-
warded litigants with a cash prize they were never entitled to. 

These two case studies are but two examples of the dozens of pol-
icy changes EPA has committed to in sweetheart sue-and-settle ar-
rangements with special interests. 

Time and again when the EPA is criticized for the excessive bur-
den imposed by their Agency, whether it be Utility MACT, Boiler 
MACT, Florida water quality standards, regional haze, NSPS, 
EPA’s response is suspiciously similar: The Agency had no discre-
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tion to extend the timeline to hear additional points of view. It is 
under a court order to finalize those regulations by date certain. Of 
course, that court order was agreed to by EPA in the first place. 

Let’s be clear: What EPA claims the law requires them to do is 
nothing more than what EPA agreed to do in a collusive agreement 
with special-interest allies. The lack of transparency is designed to 
circumvent other regulatory checks Congress has put in place. 

Environmental regulations only work when they are made in an 
open process that involves all stakeholders. Sue-and-settle rule-
making is an affront to that process. 

Finally, I want to tell you that we very much wanted a rep-
resentative from the EPA here today to respond to these concerns 
that our panelists will raise and that I am raising. However, de-
spite adequate notice, EPA has refused to provide a witness for to-
day’s proceedings. I am hopeful we can find a date in the near fu-
ture when they can make an appropriate witness available to re-
spond and add to detail to our questions today. 

With that, I would like to recognize the person filling in for our 
ranking member today Ms. Speier for an opening statement. 

Ms. SPEIER. Mr. Chairman, thank you. And let me say at the 
outset, first I would like to offer this into the record and ask unani-
mous consent that it be placed in the record. This is a letter from 
the United States Environmental Protection Agency dated June 22. 

The chair mentioned that there was ample time offered to those 
at EPA to have a participant here. Actually, the first request came 
in on June 14th. They checked their travel schedules and other 
hearing requirements and found that one of the—both of the people 
that would be appropriate to testify at this hearing could not make 
it. So rather than finding a date that could accommodate both our 
schedules, this hearing went forward without having EPA rep-
resented, which frankly does not meet my standards as a com-
mittee that is supposed to be about oversight and hearing from the 
parties. So I would like to submit this for the record. 

Mr. LANKFORD. Without objection. 
Mr. LANKFORD. And one additional side note. We responded back 

to them when they said these three individuals were not available, 
asked for other individuals, asked for people by name. They re-
sponded back they had no one available. We asked for basically 
what the reasons were there was no one available on any of the 
topics on it, and we just received back a correspondence on that. 
So we do look forward to having them to get a chance to discuss 
this at a further hearing. 

Ms. SPEIER. All right. Thank you, Mr. Chairman. 
I must say that I have been a member of this committee for 4 

years. I chaired a committee on oversight when I was in the State 
legislature in California for 6 years. And oversight hearings are 
supposed to be objective evaluations of an issue. It is in the inter-
ests of both the Democrats and the Republicans in Congress to find 
where there are problems and to fix them. But when hearings are 
entitled, as most hearings in this committee recently, with a point 
of view, we are not being objective, we are not looking at both 
sides, we are ramming down a particular principle, and I find that 
particularly disconcerting. 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00007 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL



4 

The focus of today’s subcommittee hearing is on consent decrees 
and settlement agreements to commonplace court procedures that 
give parties in lawsuits the opportunity to settle their differences, 
while avoiding prolonged trials and mounting legal expenses. These 
procedures help parties in court cases reach compromises that 
bring advantages to both sides. 

In lawsuits against the Environmental Protection Agency, wheth-
er brought by State or local governments, private companies, envi-
ronmental groups or local citizens, a consent decree often leads to 
a timelier and less expensive resolution for all involved. Consent 
decrees and settlements provide resolution and certainty, while al-
lowing EPA to do its job and protect the public interest. That is the 
commonsense, noncontroversial context for today’s hearing. Or at 
least it should be. 

Unfortunately, the majority has chosen to break with this his-
toric support for these environmental protections, which are over-
whelmingly popular with the public, and which they once helped 
create, in order to push a false narrative to fit a propollution agen-
da. Terms to describe consent decrees like ‘‘mandate madness’’ and 
‘‘sue and settle’’ are catchy political slogans, but they are based on 
a flawed understanding of how our environmental laws work. 

Accusations that environmental groups are somehow dictating 
government policy through court settlements rings just as hollow. 
In fact, an August 2011 GAO report covering the years 1995 to 
2010 found, and I repeat this, no discernible, no discernible trend 
in lawsuits against the EPA. Now, this is the GAO, which is a sep-
arate entity that is independent, making that statement. However, 
it did note that private companies and industry trade associations 
accounted for 48 percent of those lawsuits, while local and national 
environmental and citizen groups collectively accounted for 30 per-
cent. 

So what are we saying here? Is black white and white black? The 
reality is that EPA gets sued a lot, not just by green groups, but 
more often than not by polluting industries, which are better fund-
ed and choose to fight their violations in court instead of cleaning 
up their acts. ‘‘Sue and settle’’ is a manufactured term and a dis-
traction from the real sue-and-pollute strategy that these corpora-
tions prefer. 

Existing law already provides ample means for parties to com-
ment on and seek changes to consent decrees that they don’t like. 
However, partisan attempts to rewrite those rules that have served 
the courts and the American people so well for decades is a solution 
in search of a problem. 

I would like to thank our witnesses here for appearing before the 
subcommittee, and I would like to say that I look forward to your 
testimony. We will see. 

Mr. LANKFORD. Thank you. 
Mr. LANKFORD. All the Members will have 7 days to submit 

opening statements and extraneous material for the record. 
I would like to recognize our panel. The Honorable Scott Pruitt 

is the attorney general of my State, of the State of Oklahoma. I 
know that he also has an appointment across the street at the Su-
preme Court. There is something happening today at 10 o’clock, I 
understand, over there, I have heard some sort of rumor on that. 
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And our State was also part of that, so he will be part of that as 
well. So we will excuse you around 9:30 today after we hear your 
testimony. 

Mr. Roger Martella is a partner at Sidley Austin LLP and a 
former general counsel of the U.S. Environmental Protection Agen-
cy. Thank you for being here as well. 

Mr. William Kovacs is senior vice president for environment and 
technology and regulatory affairs at the U.S. Chamber of Com-
merce. 

Mr. Robert Percival is the director of the environmental law pro-
gram, professor of law at the University of Maryland Francis King 
Carey School of Law. Thank you for being here very much. 

And Mr. William Yeatman—is that correct, Yeatman—is the as-
sistant director for the Center for Energy and Environment at the 
Competitive Enterprise Institute. Thank you for being here. 

Pursuant to committee rules, all witnesses are sworn in before 
they testify. If you would please rise and raise your right hands, 
please. 

Do you solemnly swear or affirm that the testimony you’re about 
to give to this committee will be the truth, the whole truth, and 
nothing but the truth so help you God? 

Thank you. 
Let the record reflect all witnesses answered in the affirmative. 
You may be seated. 
In order to allow time for discussion, I would like you to limit 

your oral testimony to 5 minutes. You will see there the time, but 
we will also be attentive to that as well. We are not going to try 
to cut people off in the middle of it, but we would like you to be 
attentive to that. Your written statement, of course, has already 
been submitted for the record itself. 

I would like to recognize Mr. Scott Pruitt to begin our testimony 
today. 

WITNESS STATEMENTS 

STATEMENT OF E. SCOTT PRUITT 

Mr. PRUITT. Chairman Lankford, Ranking Member Connolly and 
members of the subcommittee, good morning, and thank you for in-
viting me to appear before you today to present my concerns on the 
legal and policy implications of recent actions that the chairman 
identified taken by the U.S. Environmental Protection Agency. This 
is a critical issue for Oklahoma, and I appreciate the attention that 
the chairman and this subcommittee is devoting to this matter. 

First I would like to be clear about my intentions today regard-
ing environmental policy. My comments will in no way disregard 
the law or the provisions we as a Nation or States have put into 
place to protect our natural resources. We take seriously our re-
sponsibility to preserve and protect these valuable natural assets 
so that they may be enjoyed by our children and grandchildren. 

This responsibility requires a delicate balance between environ-
mental and economic interests, which is why Congress, when draft-
ing the Clean Air Act and the Regional Haze Program, gave def-
erence and authority to the States, not a Federal agency, to take 
economic factors into consideration when deciding what actions 
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needed to be taken and over how many years for implementation. 
With these considerations in mind, the State of Oklahoma submits 
that Oklahoma stakeholders, not the EPA, should make decisions 
on regional haze where outcomes directly affect Oklahomans. 

Congress was clear when they drafted the Clean Air Act and 
other environmental laws they intended for States and EPA to 
work together. They intended for cooperative federalism to take 
place to reach outcomes that protect our environment and at the 
same time take into consideration the economic costs. Unfortu-
nately, this has not been the case over the past 3 years. 

In Oklahoma’s case, the regional haze matter, the EPA ignored 
its own provisions and denied our carefully crafted State plan in 
place of an unwarranted Federal plan. The State plan was not de-
vised on a whim, but created after careful consideration and input 
from all the stakeholders in the State, including the Oklahoma De-
partment of Environmental Quality. We followed the rules. The 
EPA did not. 

If the EPA’s unlawful Federal plan is allowed to move forward, 
utility rates in the State of Oklahoma will rise as much as 20 per-
cent over a 3-year period, and the economic harm to the State will 
be irreparable. To stop the Federal plan, I, on behalf of the State, 
filed an appeal to the EPA’s final rule and asked the tenth circuit 
for a stay. In a rare decision, as this committee will recognize, the 
court granted a stay this month, which we believe recognizes the 
potential merits of our case. 

Once we became aware of actions by the EPA in Oklahoma, we 
began to dig deeper into the current EPA practices across the coun-
try. What we found was a complete abrogation of notice and public 
comment requirements when instituting Federal plans, as well as 
a setting of an environmental agenda through consent decrees. In 
several instances the EPA filed consent decrees on the same day 
that environmental groups filed lawsuits. This was in spite of the 
fact that these cases involved, as you know, Mr. Chairman, in-
volved complex legal issues that typically would take weeks to re-
view and respond. Such actions raised questions and concerns 
about the motives and transparency behind EPA’s activities. 

Attorneys general are in the process of evaluating the EPA’s 
alarming practice of relying on consent decrees to deny States their 
important role as a partner under cooperative federalism. We are 
also concerned with the use of these consent decrees to implement 
Federal law. These decisions have put States in the position of 
dealing with burdensome regulations and harmful outcomes 
through processes in which they have no say. 

In conclusion, the EPA’s refusal to follow its own rules and cre-
ate its agenda through consent decrees has denied States due proc-
ess and ignored the foundation of cooperative Federalism set forth 
by Congress under the Clean Air Act. With the backing of the ad-
ministration, the EPA is conducting, we believe, superlegislative 
activity that Congress has not authorized. 

Members must take seriously their role in passing legislation 
and not delegate their authority to agencies through unchecked 
rulemaking and questionable settlements. These issues are of great 
importance to the State of Oklahoma because Oklahomans value 
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our State’s natural resources which provide sustenance to Okla-
homa’s citizens and fuel our economic development. 

I look forward to answering any questions the chairman and the 
committee may have. Thank you. 

Mr. LANKFORD. Thank you. 
[Prepared statement of Mr. Pruitt follows:] 
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Mr. LANKFORD. Mr. Martella. 

STATEMENT OF ROGER R. MARTELLA, JR. 
Mr. MARTELLA. Thank you. 
Chairman Lankford, Ranking Member Connolly and members of 

the committee, thank you for providing me the opportunity and the 
honor to appear before you today. 

I would like to start with the uncontroversial proposition that 
rulemaking activities should be built upon three bedrock principles 
of transparency, public participation and judicial review. The Ad-
ministrative Procedure Act guarantees these principles and protec-
tions for all citizens when the government engages in rulemaking, 
and these procedural protections that are inherent to our demo-
cratic system are just as critical to protecting the environment as 
the substantive laws and rules themselves. 

However, the APA and our process for enacting effective Federal 
regulations is confronting new challenges that in some cases are 
bypassing these protections. Today I want to share with you my 
concern about recent efforts to circumvent the protections of trans-
parency, public participation and judicial review in an emerging 
phenomenon that provides an off ramp to these principles. 

The concern arises out of a growing trend where certain groups 
increasingly are employing a so-called sue-and-settle approach to 
the government on regulatory issues. Such an approach effectively 
provides an off ramp that ignores these bedrock protections, such 
as, first, a lack of transparency. In such settlements, discussions 
and agreements typically are reached with a subset of interested 
parties without full stakeholder input, and frequently take place 
outside the boundaries of the public process. 

Second, a lack of public participation. In such settlements public 
participation is foreclosed three times. First, the agreement on how 
to regulate is reached without full input of stakeholders; second, 
the negotiated deadlines for final rules are frequently so quick that 
the public’s comments might receive little weight in the actual sub-
sequent rulemaking; third, because the final rule must be the log-
ical outgrowth of the proposal, settlement agreements that influ-
ence even the proposed rule effectively preordain the final outcome 
without full public participation. 

Third, a lack of judicial review. In such settlements parties fre-
quently reach an agreement before a lawsuit is even filed or de-
fended, thus depriving interested parties from intervening in the 
litigation to defend their interests where intervention has been 
granted. 

Fourth, a conflation of government and nongovernmental roles. 
In such settlements the NGO plaintiffs effectively set the priorities 
and timelines for how the government enacts certain rulemakings 
over other competing concerns and resources, in turn influencing 
policies and priority settings far beyond the reach of a particular 
settlement. These concerns are not theoretical or abstract, but have 
been rising with increasing frequency in the last several years. 

One recent example alluded to by the chairman includes the 
greenhouse gas New Source Performance Standards for utilities. In 
December of 2008, an NGO group predicted publicly it would be 
successful in convincing the EPA to phase out new coal-fired power 
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plants by setting a New Source Performance Standard at a level 
that no coal-fired power plant could meet. Exactly 2 years later, on 
December 23, 2010, EPA announced a consent decree with the very 
same NGO committing the Agency to propose and finalize this very 
rule even though it was not required to do so. 

Importantly, EPA agreed to promulgate such standards without 
any prior input from a single stakeholder in those affected im-
pacted industries. When the ultimate proposal came out on March 
27th of this year, it was virtually identical to what the NGO had 
predicted in 2008 and barred the construction of new coal-fired fa-
cilities in the United States. Because of the unique nature of NSPS 
proposals, the rule is already in effect, even though EPA has yet 
to respond to a single stakeholder comment from industry on the 
issue. Thus, as a result of this settlement, we now have an effective 
rule that is barring new facilities without first offering trans-
parency to the industry impacted, allowing for public participation 
before the rule took effect, and providing no real means of judicial 
review at this time. 

Finally, Mr. Chairman, just to emphasize a point, I do strongly 
support and encourage efforts to pursue settlement agreements and 
consent decrees whenever feasible. I don’t intend my comments to 
suggest it’s always inappropriate for a settlement agreement to 
provide some definition of scope to a proposed rule. However, my 
overarching recommendation to this subcommittee is to address 
and improve the process by which these agreements are reached in 
the first instance. 

By promoting fairness, transparency and public participation of 
interested stakeholders in the first instance, settlement agreements 
will better reflect a wide range of interests that must be balanced, 
result in stronger and more defensible outcomes, and improve the 
success of the subsequent rulemaking process. 

Thank you very much for this opportunity today to share my 
views. 

Mr. LANKFORD. Thank you. 
[Prepared statement of Mr. Martella follows:] 
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Mr. LANKFORD. Mr. Kovacs. 

STATEMENT OF WILLIAM L. KOVACS 
Mr. KOVACS. Thank you, Mr. Chairman and members of the com-

mittee. I am not going to try to go over old ground that others have 
discussed, so I am going to briefly hit sue and settle, but I also 
would like to talk about how it impacts jobs, and I think that’s 
where the business committee really comes in. 

But in essence, sue and settle is really a good-government con-
cern. It’s transparency, public participation and the impact on jobs. 
And really what we are talking about is when you look at sue and 
settle, this is a subset of the interested community that is actually 
entering into contract negotiations. They are contracts. 

When the contract is decided, it is decided without the rest of the 
public involved. And I think from the business community point of 
view, being involved in those contract negotiations should be a fun-
damental right that we have under the Administrative Procedure 
Act, which the Congress passed decades ago to literally open up the 
process to the citizens and for participation between the citizens. 

So when this contract is executed and is filed with the court, the 
court doesn’t review the substance. What the court does is the 
court reviews the representations of the parties. And when it en-
ters a judgment, that judgment cannot be disturbed unless it’s 
shown that there is an abuse of discretion by the court, which is 
an almost impossible standard. And then when the final rule comes 
out, even if it’s identical to what the agency and the environmental 
groups sought, our chances of overturning that based on an arbi-
trary and capricious standard are very, very low. So once the con-
tract is made, the decision is made as to how to go forward. 

But let me talk about the more practical aspects of it. Environ-
mental litigation is costing this country tens of thousands and hun-
dreds of thousands and millions of jobs. In 2010, the U.S. Chamber 
did a study called Project No Project and we looked at environ-
mental litigation across the country from the point of view of what 
was the private sector trying to finance in 2010. And we looked at 
just electric generation. We could have looked at cell towers, big 
box stores, cement companies. We could have looked at anything. 
We looked simply at electric generation. 

There were 351 projects where developers were trying to get per-
mits. They could not get the permits. And the impact of not getting 
the permits meant that they could not invest $576 billion, which 
would have created 1.9 million jobs a year during the 7 years of 
construction. 

That is the impact of environmental litigation. There are ways to 
address it, and the Judiciary Committee is doing some of that. 
That is not my point here. 

The second point in sue and settle—and this is very, very specific 
because there is great data from the Department of Labor—when 
sue and settle occurs, it is a specific regulation on a specific indus-
try. Take Utility MACT, take NSPS, take whatever you want, but 
that regulation is targeted at an industry. Jobs will be lost in that 
industry. 

And let’s assume that everything that the other side says is true, 
that jobs are created somewhere, and there is full employment ev-
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erywhere, and, in fact, more jobs are created. But what your own 
statistics from your Department of Labor show is that the jobs that 
are created aren’t created in the same communities, they are cre-
ated in different communities. So what happens is you have a real 
person with a real job that is lost in a real community that is im-
pacted; and then on the other side of the equation, you have jobs 
created somewhere that they can’t get. 

Let me give you the statistics, because this is really what the key 
is. The Bureau of Labor Statistics every 3 years does a study of dis-
placed workers, and the sampling is of about, just so we’ve got the 
numbers, 15 million workers. And of the 7 million workers that 
were what we would call long-term displaced, they didn’t have a job 
for 3 years—or they had worked for 17 years, but were out of a job 
during the survey—out of that, out of those 7 million workers, a 
majority of those workers were not able to get a job during the en-
tire survey period, meaning that if the survey was 2007 to 2009, 
in 2010 51 percent of those workers did not have jobs. Now, that 
is displaced from all, and we’ve got to keep that in mind. But once 
you lose a job in an impacted area, you’re not going to get another 
one. And of the 49 percent who actually ended up getting jobs, we 
have 55 percent getting lower wages. 

So when you look at the impact of regulations, you look at—and 
litigation, you look at it twofold. One is you don’t create the jobs, 
and that, I think, the Project No Project study clearly determines. 
And the second part of it is when you lose a job due to a regulation, 
even if jobs are created in other industries, that community is real-
ly impacted and that worker is impacted, and that’s something we 
have to keep in mind. 

And the most frustrating part is that since 1977, this Congress 
mandated that EPA do a continuing analysis of job loss and shifts 
in employment due to regulations, and in 35 years the Agency has 
never conducted that study. And this is what is so frustrating 
about it. On one hand, we want to turn everything into a mandate 
and let the Agency do what it wants, but Congress can give the 
Agency a mandate to worry about jobs, and the Agency won’t do 
it. 

Thank you very much. 
Mr. LANKFORD. Thank you, Mr. Kovacs. 
[Prepared statement of Mr. Kovacs follows:] 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00048 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL



45 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00049 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL In
se

rt
 o

ffs
et

 fo
lio

 3
4 

he
re

 7
63

68
.0

34



46 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00050 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL In
se

rt
 o

ffs
et

 fo
lio

 3
5 

he
re

 7
63

68
.0

35



47 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00051 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL In
se

rt
 o

ffs
et

 fo
lio

 3
6 

he
re

 7
63

68
.0

36



48 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00052 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL In
se

rt
 o

ffs
et

 fo
lio

 3
7 

he
re

 7
63

68
.0

37



49 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00053 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL In
se

rt
 o

ffs
et

 fo
lio

 3
8 

he
re

 7
63

68
.0

38



50 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00054 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL In
se

rt
 o

ffs
et

 fo
lio

 3
9 

he
re

 7
63

68
.0

39



51 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00055 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL In
se

rt
 o

ffs
et

 fo
lio

 4
0 

he
re

 7
63

68
.0

40



52 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00056 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL In
se

rt
 o

ffs
et

 fo
lio

 4
1 

he
re

 7
63

68
.0

41



53 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00057 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL In
se

rt
 o

ffs
et

 fo
lio

 4
2 

he
re

 7
63

68
.0

42



54 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00058 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL In
se

rt
 o

ffs
et

 fo
lio

 4
3 

he
re

 7
63

68
.0

43



55 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00059 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL In
se

rt
 o

ffs
et

 fo
lio

 4
4 

he
re

 7
63

68
.0

44



56 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00060 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL In
se

rt
 o

ffs
et

 fo
lio

 4
5 

he
re

 7
63

68
.0

45



57 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00061 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL In
se

rt
 o

ffs
et

 fo
lio

 4
6 

he
re

 7
63

68
.0

46



58 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00062 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL In
se

rt
 o

ffs
et

 fo
lio

 4
7 

he
re

 7
63

68
.0

47



59 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00063 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL In
se

rt
 o

ffs
et

 fo
lio

 4
8 

he
re

 7
63

68
.0

48



60 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00064 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL In
se

rt
 o

ffs
et

 fo
lio

 4
9 

he
re

 7
63

68
.0

49



61 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00065 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL In
se

rt
 o

ffs
et

 fo
lio

 5
0 

he
re

 7
63

68
.0

50



62 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00066 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL In
se

rt
 o

ffs
et

 fo
lio

 5
1 

he
re

 7
63

68
.0

51



63 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00067 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL In
se

rt
 o

ffs
et

 fo
lio

 5
2 

he
re

 7
63

68
.0

52



64 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00068 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL In
se

rt
 o

ffs
et

 fo
lio

 5
3 

he
re

 7
63

68
.0

53



65 

Mr. LANKFORD. Mr. Pruitt, I know you have got to be able to 
scoot out of here as well. You are excused from the panel. Thank 
you for being here. 

Mr. PRUITT. Thank you, Mr. Chairman. 
Mr. LANKFORD. Mr. Percival. 

STATEMENT OF ROBERT PERCIVAL 

Mr. PERCIVAL. Thank you, Mr. Chairman. Thank you for inviting 
me. I am Robert Percival, the director of the environmental law 
program at the University of Maryland Law School. 

I’m afraid I’m going to be a bit of a skunk at the party. I’ve been 
practicing environmental law for 31 years. When I first started 
practicing environmental law, it was during the early days of the 
Reagan administration. And what I’ve heard here today is com-
plaints about how environmental regulation, which had long been 
a bipartisan issue, is killing jobs and killing the economy. 

Every time a new major program was being implemented, the 
feature of environmental law in the United States that has so dis-
tinguished us is the fact that we have citizen participation. We 
allow for citizen suits, and virtually every major program had to be 
implemented only because the agencies were forced by citizen suits 
to implement it. 

As Congresswoman Speier indicated, most lawsuits brought 
against the EPA are actually brought by industry groups. That’s 
part of the system. We allow ordinary citizens to go into court to 
make sure that EPA abides by the law. 

When the Reagan administration proposed to phase lead out of 
gasoline, there were cries of doom, we were going to have gasoline 
shortages. It has been one of the most successful environmental 
regulations in the world, adopted by virtually every country in the 
world. 

We had a very healthy economy until the global economic prob-
lems in 2008. At the same time we had environmental law that 
made us the envy of the world. All you have to do is go to China, 
as I do fairly regularly, and you see these young public-interest 
lawyers in China who would love to have a system like we have 
where they can hold their government accountable. 

And what I have heard today is that illegal regulations are being 
adopted, that the public is being cut out of the process because of 
these settlements. Similar charges were investigated way back in 
the Reagan administration in 1986, when Attorney General Edwin 
Meese came up with the Meese Memorandum to provide guidelines 
for what agencies could agree to when they reached settlements. 
And as I indicated in my testimony, settlements are a prominent 
feature of the U.S. legal system, and they’re expressly favored by 
public policy because they have so many benefits. 

The characterization of collusive litigation and sue and settle, I 
believe, is simply a fantasy. To be sure, agency policies are going 
to change when there is a change in Presidential administration. 
Administrations have the ability to change course, and if we have 
a new Republican administration coming into office in January, you 
may see a situation where EPA is more frequently reaching settle-
ments with industry groups. 
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But there has not been any change in EPA that has in any way 
cut out the public from the process. There are already very impor-
tant safeguards that prevent that; standing requirements that re-
quire concrete adverseness among litigants, the need to obtain judi-
cial approval of settlements, and, most importantly, the require-
ments of the Administrative Procedure Act that preclude agencies 
from making commitments concerning the substance of rules. 

The D.C. circuit and other U.S. courts of appeal have not been 
shy about striking down EPA regulations, as Mr. Martella well 
knows, if they are, in fact, illegal, or if the Administrative Proce-
dure Act has been violated. But the charge that EPA is out of con-
trol and as a result acting illegally I think was quite well refuted 
on Tuesday when the D.C. circuit came down with its Coalition for 
Responsible Regulation v. EPA decision upholding EPA’s green-
house gas regulations, saying that everything EPA did essentially 
was correct. 

So I simply am not on board with the notion that we need to do 
more to discourage settlements. I think that will only make it more 
difficult for agencies to benefit the public, whether it’s in a Demo-
crat administration or a future Republican administration. 

Thank you. 
Mr. LANKFORD. Thank you, Mr. Percival. 
[Prepared statement of Mr. Percival follows:] 
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Mr. LANKFORD. Mr. Yeatman. 

STATEMENT OF WILLIAM YEATMAN 
Mr. YEATMAN. Chairman Lankford, distinguished members of the 

subcommittee, thank you very much for inviting me to testify this 
morning. My name is William Yeatman. I work at the Competitive 
Enterprise Institute. We are a free-market think tank here in 
Washington, D.C. 

Wonderful. I am getting a visual aid. 
I am here this morning to speak to you about how EPA is using 

the sue-and-settle—so-called sue-and-settle consent decrees to 
usurp the States’ rightful authority on regional haze. 

First a short primer on the regional haze regulation. It’s a Clean 
Air Act regulation, and its purpose is to improve the view at na-
tional parks and wilderness areas. This point bears repeating. It’s 
an aesthetic regulation, not a public health regulation. Due to this 
fact, the Congress intended for the States to be the lead decision-
makers on regional haze policy, on visibility improvement policy. 

Despite State primacy, the Environmental Protection Agency has 
already imposed three Federal implementation plans for regional 
haze on Oklahoma, New Mexico and North Dakota over the 
staunch objection of State officials. EPA’s plans would cost almost 
$400 million per year more than the States’ plans, which were 
crafted with all due process over the course of years. Sue and settle 
featured prominently in EPA’s actions in these Federal implemen-
tation plans, and I’ll briefly sketch out how it worked for each of 
these States. 

In a northern California court, EPA agreed to deadlines on re-
gional haze as part of a settlement agreement with Wild Earth 
Guardians. The States were not notified and were not part of this 
agreement. They were notified after the fact, but were not part of 
the agreement. 

On the eve of the consent decree deadline, EPA objected to the 
process used by States for their regional haze determinations. They 
didn’t take on the determinations directly due to State primacy ac-
corded by the Clean Air Act on regional haze policy. Instead, they 
objected to the process. Usually it was the State’s cost-effectiveness 
analysis. That’s what they went after. This didn’t reject the State’s 
plan outright; rather, it held it in abeyance, sort of holding pattern. 
Then EPA claimed that, pursuant to the consent decree, it had no 
choice but to run roughshod over the State and impose its own pre-
ferred plan, Federal implementation plan. 

So that is how it has worked in each of these three States, this 
three-part strategy, already, and as I mentioned, Oklahoma, New 
Mexico and North Dakota, $400 million per year of cost over what 
the States had determined was necessary to comply with the re-
gional haze rule. EPA’s proposed fix for Wyoming and Nebraska, 
these would cost $120 million per year more than the States’ plans. 
Utah and Arkansas are likely next. 

And for what? What is the ultimate benefit of these Federal im-
plementation plans? Thanks to Colorado State University profes-
sors, they have actually created software that allows us to visualize 
visibility impairment. It is known as WinHaze. It is available on 
the Internet for free. I downloaded that software. I input the EPA’s 
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own data, its own baseline data, and its own visibility improvement 
data. What I found was rather striking. I have two images to con-
vey what I did find. 

On the left here, this is Oklahoma, Wichita Mountains National 
Park. This is the most affected Class 1 area of the EPA’s Federal 
implementation plan for Oklahoma. This is the result. This is the 
putative benefits of the regulation right here. 

On the left we’ve got the State’s controls. On the right we’ve got 
EPA’s controls. Notably, this is the largest disparity between State 
and EPA controls. This is the biggest improvement engendered by 
any of EPA’s actions on regional haze today. This improvement, 
quote/unquote, was worth $282 million per year in control costs, in 
compliance costs. So this is a side-by-side photo. 

Up on the monitor—aww jeepers, we had it there right before, 
but perhaps it’s the not there anymore. We’ll get it back. 

Up on the monitor, in addition to side-by-side images, WinHaze, 
the aforementioned software, allows us to do split images, so it’s, 
in essence, a melding of two. On the left half, those are the State 
controls. On the right half, right 50 percent, those are EPA’s con-
trols. The split image is meant to accentuate any difference be-
tween the two visibility results. 

As you can tell, or at least certainly to my eyes, there is no dif-
ference. Even the split image, which is supposed to accentuate the 
difference, is invisible. I cannot tell the difference. Last night at the 
Competitive Enterprise Institute, I lined up my colleagues and had 
them each look at this placard. None of them could distinguish a 
difference. So in essence, it appears to be all pain and no gain with 
respect to this regional haze regulation. 

That concludes my testimony. I look forward to taking your ques-
tions. Thank you very much. 

Mr. LANKFORD. Thank you. 
[Prepared statement of Mr. Yeatman follows:] 
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Mr. LANKFORD. Thanks to all of you. 
I now recognize myself for 5 minutes, and we will begin some 

rounds of questions here. 
Mr. Martella, you’ve dealt with this in the past. Tell me what is 

typical in the EPA for a consent decree and working through the 
process, because you had mentioned it’s not inappropriate, and I 
would agree with you that not all settlements are inappropriate. 
But you also outlined a couple key statements. You said that we 
have to deal with the actual public policy and make sure the public 
is engaged in that. 

What would you set as a policy for this? Mr. Percival mentioned 
the Meese memo on it in the past. Is there a certain process that 
you would look at for that? 

Mr. MARTELLA. Sure, and thank you for the question. I would 
like to clarify that. I fully support settlements and consent decrees 
in every opportunity. In an ideal world, all litigation would be set-
tled. I was a Justice Department attorney before EPA, and my in-
centive was always to settle over going to trial, as it is today. 

I think, though, you have to look at a number of factors, the first 
being the merits of the case that’s coming in. It’s not in the govern-
ment’s interests to be settling frivolous cases. And so for the group, 
whether it’s an industry group or an NGO group, I am not trying 
to, you know, preference one over another, any group that comes 
to the EPA and says, we are going to assert this frivolous claim to 
get you to do something, will you settle it with us, the agency 
should be comfortable standing up in court and telling the court, 
this is frivolous; we are not going to be giving up our discretionary 
obligations just because somebody wants us to. 

I think, unfortunately, that is my gripe is that I’m seeing a lack 
of willingness to defend cases I think are frivolous, or at least 
where legitimate arguments could be made to defend them, and the 
result is it’s shifting resources. All of a sudden EPA is now adopt-
ing the folks who are coming in, their policies and their priorities 
as opposed so what the Agency’s priorities are. 

Mr. LANKFORD. Let me ask you about that then. The citizen suits 
that are set up there are really designed to force EPA to do its 
mandatory responsibilities. Am I correct on that? 

Mr. MARTELLA. That’s exactly what the intent should be, yes. 
Mr. LANKFORD. Correct. So if a citizen suit pushes them to do a 

discretionary responsibility, has that extended their—the NGO’s 
ability to be able to then take something as uniquely EPA’s respon-
sibility? 

Mr. MARTELLA. I think that’s, you know, fundamentally kind of 
transforming the purpose of the citizen suits. A citizen suit, as you 
point out, is the government was required to do something, it didn’t 
do it. When you now enter the realm of we’re going to make you 
do something you’re not required to do because we think it is im-
portant even if you don’t think it is important, the government has 
limited resources, and that becomes a fundamental reallocation of 
resources. 

Mr. LANKFORD. Can a citizen suit also create a new policy; 
change previous policy and create a new policy off a citizen suit? 

Mr. MARTELLA. Right, and we saw that in the New Source Per-
formance—— 
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Mr. LANKFORD. Is that appropriate? Is that an appropriate use 
of a consent decree? 

Mr. MARTELLA. I don’t believe that’s what Congress intended. 
Mr. LANKFORD. So we’ve got some basics here. If it is a manda-

tory responsibility, and it doesn’t extend to new policy, then you 
would suggest that is a better policy; that if a consent decree cre-
ates new policy or expands an existing policy, or if it mandates 
something for future administrations of something that’s clearly 
discretionary, then it’s also expanded beyond its bounds. 

Mr. MARTELLA. I would agree with that. 
Mr. LANKFORD. Are you familiar with the Meese memorandum 

Mr. Percival mentioned before? 
Mr. MARTELLA. Yes, sir. 
Mr. LANKFORD. I would ask unanimous consent to submit the 

Meese memorandum for the record. Without objection. 
This highlights three areas. It says the department or agency 

should not enter into a consent decree that converts into a manda-
tory duty otherwise discretionary authority. 

The second aspect of this is departments or agencies should not 
enter into a consent decree that either commits the department or 
agency to expend funds that Congress has not appropriated and 
that have not been budgeted for the action in question. 

And the third thing, the department or agency should not enter 
into a consent decree that divests the Secretary or agency, Admin-
istrator or his successors of discretion committed to him by Con-
gress or the Constitution where such discretionary power was 
granted with the changing circumstances. 

Any issues with those three? 
Mr. MARTELLA. I think those are principles that I would hope 

would be vigorously applied to today. They are sound principles 
both intended to preserve the government’s own ability to set its 
own policies, but also avoid an infinite loop where people are con-
stantly forcing the government to new obligations that it can’t 
meet, and people go back to court, and it ends up being less effi-
cient for the courts. 

Mr. LANKFORD. Right. This is currently not what we’re doing 
now, right? 

Mr. MARTELLA. I would argue we’ve given examples today of 
things that are inconsistent with those principles. 

Mr. LANKFORD. This is really about process. This is not about 
trying to throw out all citizen suit possibilities. This is about trying 
to see if process is being followed through correctly, and if we are 
achieving the end result or if we are creating new legislation in a 
way that is outside of this Congress. 

Mr. MARTELLA. It’s about public participation, it’s about trans-
parency, it’s about affirming the principles of the Administrative 
Procedure Act that Professor Percival referred to. 

Mr. LANKFORD. I was very interested in the fact that when the 
consent decree was formed dealing with Oklahoma, when that de-
cree was formed, there were some timelines that were set on those, 
and for those timelines to change or to get an extension of those 
timelines, the State of Oklahoma would have to return to the envi-
ronmental groups to request permission for an extension of the 
timeline. 
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Do you see that being appropriate, that a State would go to an 
environmental group to request permission to have an extension 
with the EPA? Does that seem like an appropriate extension to 
you? 

Mr. MARTELLA. I don’t want to speak for the Attorney General, 
but I would imagine that States would be very concerned about 
their sovereignty being intruded upon. 

Mr. LANKFORD. That seems just a little odd to me that in a con-
sent decree that’s been signed off on, that we don’t come back to 
the EPA for an extension permission, we go back to environmental 
groups to acquire permission for that. 

With that, I would like to recognize Ms. Speier for 5 minutes. 
Ms. SPEIER. Mr. Chairman, thank you. 
And let me say at the outset, I have a great deal of respect for 

the chairman. I think there are some issues here that could really 
be looked at, and I’m willing to do them. But I must say that doing 
it in this manner doesn’t get us to a constructive resolution. 

To Mr. Martella, you suggest that maybe sometimes we should 
be defending cases. I think one of the questions we need to ask is 
is there enough staff to defend these cases? If you don’t have 
enough staff to defend the cases, then sue and settle is exactly 
where we’re going to go. 

To Mr. Kovacs, your comments about regulation and how it’s a 
job killer is something that is articulated over and over again. But 
I look to the deregulation of the financial services industry with the 
Gramm-Leach-Bliley Act and with the number of laws that were 
passed by this Congress after that act, and we now have 50 million 
people out of work in this country because the financial service in-
dustry came to a shutdown, and this government had to bail out 
that industry to the tune of over $1 trillion. So in terms of jobs lost, 
I think you can make the case that when you deregulate, some-
times there is greater job loss. 

Now, to you, Dr. Percival, I’m going to turn over the rest of my 
time to you, because I believe this hearing is, frankly, not as con-
structive as it could be. I would like to do a whole hearing on the 
haze in Oklahoma, because if, in fact, that is what is presented by 
Mr. Yeatman, then we should look at it, and we shouldn’t have 
third parties dictating to States whether or not there’s an exten-
sion. Those are legitimate issues we should be talking about. But 
I’m not interested in kangaroo hearings, and that’s what I think 
this is. 

So, Professor, please make any comments you would like to make 
about what everyone else has said. 

Mr. PERCIVAL. Thank you. 
I still, you know, come back to the point that this is not a situa-

tion where third parties are dictating what regulations are adopt-
ed. That still has to be done through the Administrative Procedure 
Act. Now, it is true that EPA, when it fails to perform a mandatory 
duty, then can be hauled into court, and a schedule is negotiated 
for how you’re going to cure this violation of law. 

The Meese memorandum, which I wrote the Law Review article 
that I submitted with my testimony about, I thought was unwise 
policy because it was designed essentially to say that the only rem-
edy for the government not carrying out the commitments we make 
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in a settlement should be reviving the litigation rather than having 
an enforceable consent decree that actually increased the value of 
the government’s work. 

Now, you say if it’s true that the haze rules are outrageous and 
illegal, the tenth circuit steps in, you get them overturned in court. 
We have that open process, and EPA will have wasted a whole lot 
of time doing something illegal. People said that’s what they were 
doing with respect to greenhouse gas emissions, but the D.C. cir-
cuit has confirmed that that certainly wasn’t the case. 

The argument that somehow this private group is going to be 
able to dictate whether or not there could be an extension of time, 
if EPA feels it needs an extension of time, it can ask the court for 
an extension of time, and its word is probably going to be given 
some deference. But what we have seen in case after case is a situ-
ation where rules that Congress mandated be adopted a decade ago 
still have not been promulgated, and deadline after deadline 
passes, and sometimes courts say, enough is enough, and the rule 
ends up getting promulgated, but, as I mentioned in my testimony, 
even then the agency is free to reconsider them if they think that 
the rules are not adequately supported. 

Ms. SPEIER. You have more time. 
Mr. PERCIVAL. Oh, okay. 
So what I would like to emphasize is that this is well-trod terri-

tory. Since 1986, when there was the big kerfluffle over the Meese 
memorandum, this charge was made that somehow environmental 
groups were dictating the priorities of EPA. When everyone looked 
into it, it turned out it wasn’t true then. There is absolutely noth-
ing that has fundamentally changed about EPA during the Obama 
administration. It’s not a situation where the Agency is being dic-
tated to by a group of environmental groups. 

If, in fact, it’s true that the agency is being sued in a situation 
where it does not have a mandatory duty, then the plaintiffs don’t 
have a leg up in court. They don’t have any possibility of winning 
that lawsuit. And that can be challenged when the court is trying 
to approve a consent decree if, in fact, they’re trying to say this is 
a mandatory duty and it’s not. 

So I’m saying the system works pretty well for both industry and 
environmental groups. EPA unfortunately gets beat up on by all 
sides, has its budget cut and the like, and the result is that you 
see a situation where the Agency is always the bogeyman, and oc-
casionally, because our judiciary functions so well, you see a deci-
sion like the decision on Tuesday upholding the greenhouse gas 
regulations that tells the Agency, you are doing something that, in 
fact, complies completely with the law. 

Ms. SPEIER. Thank you. 
Mr. LANKFORD. I would like to recognize Mr. Kelly for 5 minutes. 
Mr. KELLY. I thank the chairman. 
I do believe this is—I would not use the term ‘‘kangaroo court.’’ 

I really am interested, Mr. Martella, I’ve watched this. Coming 
from Pennsylvania, I am watching now what’s going on. If we could 
go to just a little bit of background. 

We’re having coal plants shut down, all right? I know that 
there’s 11 plants in Pennsylvania just shutting down. Slide number 
3, if you could just go to that, please, for a minute. This is the 
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President before he became President: ‘‘So if somebody wants to 
build a coal-powered plant, they can; it is just that it will bankrupt 
them because they’re going to be charged a huge sum for all that 
greenhouse gas that’s being emitted.’’ 

Now, I watched another clip this morning of the President ex-
plaining how cap and trade would work because some people just 
don’t get it, so you have to force feed them into this, which I think 
is kind of an unusual take on things. I think there’s a much better 
way to do it. 

With New Source Performance Standards, let me ask you, what 
was the Sierra Club—what was their involvement in the New 
Source Performance Standards? 

Mr. MARTELLA. Well, what we know is December of 2008, the Si-
erra Club wrote an article that was public saying that their goal 
for the administration was to set a New Source Performance Stand-
ard that would make sure that no new coal-powered power plant 
could be built. Two years after that, the administration entered 
into a settlement with them setting a deadline for proposing such 
a standard. That agreement was entered into. It affected both the 
utilities and refineries, but no one ever consulted with the utilities 
and refineries in setting the schedule. 

Just a couple months ago in March, the EPA enacted the very 
proposal that looked identical to what the Sierra Club had written 
in 2008, and, again, without any prior consultation with the indus-
tries actually impacted by the substance of the proposal. 

Mr. KELLY. Without objection, Mr. Chairman, I wanted to enter 
into the record the newsletter from the Sierra Club. 

Mr. LANKFORD. Without objection. 
Mr. KELLY. I am interested, because this process that takes 

place, you call it an off-ramp decision, and so for those of us that 
come from the normal world, the regular world, the common-
sense—and I don’t mean to in any way diminish people that come 
from the legal world where they use—things don’t have to make 
sense to you, commonsense, you have to have a law decree to un-
derstand some of it. 

I believe that if you’re not at the table, you’re on the menu. So 
when we have these decisions being made by groups, and it comes 
forward like that, would you have—in your former position at EPA, 
would you have litigated the New Source Performance Standards? 

Mr. MARTELLA. I believe, you know, I would have liked to have 
seen the government stand up in court and explain why it should 
not be forced to do this. And, in fact, Congress has given EPA a 
process that would have solved this for everybody without having 
invoked this impact. EPA could have done an Advanced Notice of 
Proposed Rulemaking. That would have allowed it to study the 
issue. Everyone could have been at the table. I share your point, 
everyone should be at the table. But it wouldn’t have had the im-
mediate impact of shutting down coal-fired power plants. 

So there was clearly was an option before EPA that I would have 
advocated for to go with an Advanced Notice of Proposed Rule-
making that would not have had the immediate impact while shut-
ting folks out. 

Mr. KELLY. Okay. So was there a mandatory duty? 
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Mr. MARTELLA. I would have been—if I was back at the Justice 
Department, I would have been very happy to stand up in the court 
and argue to the court there was no mandatory duty here. I would 
have felt very comfortable with that argument. 

Mr. KELLY. And I think—listen, I don’t think there’s anybody in 
this country that doesn’t want clean air and clean water. I think 
we are all serious in that. But there is also a factor of our economic 
freedom. And as we continue to take a look at this—I’m just trying, 
coming out of the private sector, understanding as we continue to 
turn on our back on things that are very abundant, accessible and 
affordable, which I believe in the fossils, we are turning our back 
on those and going in another direction that really costs the Amer-
ican consumer, which is who we represent, the American people, 
not just Republicans or Democrats, but everybody. Their costs of 
living under some of these new regulations are going to skyrocket 
because energy costs are going off the board. 

As I said, in Pennsylvania we see power plants shutting down all 
the time. The trend is, okay, well, fine, we’re going to go to natural 
gas. And now we are finding out, you know what? Well, you know 
what, that’s a little bit better than coal, but we’re finding problems 
with that, too. So sometimes you can mandate yourself into a situa-
tion where it’s so untenable. 

Mr. Kovacs, because I do believe it’s about jobs, I really do, and 
if we’re going to turn this thing around that we’re in right now, 
this decline that we’re in, it’s going to be about getting people back 
to work and having more people being able to obtain the standard 
of living that makes sense and they can support a family on. 

There’s a slide. If we can go to slide number 4. I think this is 
really something that we need to take a look at. 

This is a statement that was made by Curtis Spalding. He says, 
‘‘Lisa Jackson has put forth a very powerful message to the coun-
try. Just 2 days ago, the decision on greenhouse gas performance 
standards and saying basically gas plants are the performance 
standard, which means if you want to build a coal plant, you got 
a big problem. This was a huge decision. You can’t imagine how 
tough that was, because you got to remember if you go to West Vir-
ginia, Pennsylvania, and all those places, you have coal commu-
nities who depend on coal. And to say that we just think those com-
munities should just go away, we can’t do that. But she has to do 
what the law and the policy suggested, and it’s painful. It’s painful 
every step of the way.’’ 

Now, this is about jobs, and you mentioned some metrics about 
the numbers of jobs that were being walked away from. 

Mr. KOVACS. Sure. The Bureau of Labor Statistics does this dis-
placed worker survey, and it’s 7 million. So this isn’t a random sur-
vey. It’s 7 million for long-term unemployed. If you take long-term/ 
short-term, it’s 15 million. So we’re talking about whoever is unem-
ployed and displaced. And what it finds is that the workers who 
lose a job, the long-term workers, the coal miners, the person who 
works in the utility plants, does not get a job within the survey pe-
riod, which is a 3-year period. And after the survey period, 51 per-
cent of those long-term workers who were unemployed—and this is 
going to a regulation that takes an industry out—51 percent of 
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those still did not have jobs afterwards. And of the 49 percent who 
got jobs, 55 percent were below what they made before. 

So that’s the impact. And of the jobs that are created, if you take 
a job out of Pennsylvania or West Virginia, and you build a battery 
plant in Michigan or California, they’re different workers. So you 
have a real-life impact on the workers where the displacement oc-
curs, and you have a theoretical or modeled worker somewhere 
else. 

But the second point, which is, I think, more important, is that 
since 1977, Congress imposed a very—mandated a duty on EPA— 
the language is ‘‘shall’’—mandated that when they do a major regu-
lation, that they do a jobs analysis and a shift in employment anal-
ysis. And that was specifically to find out what is the impact of 
these major economic regulations. And EPA has never done that, 
and that is mandatory. 

And what I think, and this is my last point, as I listen to this, 
we’re talking about mandatory duties and discretionary duties and 
how you convert them, but here is a clear example of a mandatory 
duty that EPA has never attempted even to do, and that’s really 
where I think the disgrace is, because they had the opportunity to 
link up what they were doing, what the Bureau of Labor Statistics 
were doing, and to find out what the impact of the regulations are. 
And if there was true public participation, and they truly cared 
about jobs, then they would be doing that analysis. 

Mr. KELLY. Thank you. 
Mr. LANKFORD. I’d like to recognize the ranking member Mr. 

Connolly. 
Mr. CONNOLLY. Mr. Chairman, I know at the full committee we 

have descended into the bad habit of prejudging the outcome of a 
hearing in the selection of the title. I had hoped we would not do 
that in this subcommittee. To have a hearing entitled ‘‘Mandate 
Madness: When Sue and Settle Just Isn’t Enough’’ kind of gives 
away the game. I don’t think it’s an intellectually honest pursuit. 
I don’t think this hearing is an intellectually honest pursuit. 

I’m glad, I guess, you have provided a forum for folks who don’t 
like the Environmental Protection Agency or don’t like environ-
mental regulation to have a forum. And I can’t express enough my 
disappointment in the structure of this hearing and in the title 
itself. 

I’m all for an honest intellectual pursuit of the issue of unfunded 
mandates or burdensome mandates that may, in fact, be unproduc-
tive. I come from local government, where we had a struggle with 
that ourselves. I’m not unsympathetic. But to basically simply pro-
vide a forum for ranting about the EPA and its mission with very 
little empirical evidence to back it up is very troubling to this 
Member of Congress. 

Mr. CONNOLLY. I had hoped we would continue, or try to con-
tinue, a tradition in this subcommittee where we actually pursue 
issues in as neutral and objective a way as possible. I don’t think 
that’s going to happen here, and I register my disappointment. 

I yield back. 
Mr. LANKFORD. I would—I would say that it might be good to go 

through some of the notes in the testimony and such that is here 
to be able to examine the process and how things have significantly 
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changed in the process of this, because there has been a significant 
change. This issue is a process issue, and that has shifted, and it 
needs to be an appropriate process so the citizens have the oppor-
tunity to hear and be heard. 

Mr. CONNOLLY. Mr. Chairman, may I ask, is it your contention 
that the title of a hearing called ‘‘Mandate Madness’’ is an objective 
title? That’s just an objective, honest pursuit of public policy? 

Mr. LANKFORD. You know, the hearing itself deals with the policy 
issues. This is not a hearing about a title. This is a hearing about 
the facts in the case. 

Mr. CONNOLLY. Titles—titles matter, Mr. Chairman. 
Mr. LANKFORD. Yes, they do, but the facts matter even more. 
Mr. CONNOLLY. Well, I think the facts get skewed when the title 

clearly channels those facts in a certain direction. 
Mr. LANKFORD. Well, fortunately, this is not a court. This is a 

case where we have to bring things to light, and it has been done 
by—— 

Mr. CONNOLLY. It most certainly is not a court; otherwise a fair 
hearing on both sides would, in fact, be provided. 

Mr. LANKFORD. We would be glad to have a fair hearing for all 
people involved since we have consent decrees that don’t give a fair 
hearing to all involved. That would be wonderful. 

Mr. CONNOLLY. That’s your opinion, sir. That’s not my opinion. 
Mr. LANKFORD. I recognize Mr. Labrador. 
Mr. LABRADOR. Mr. Chairman, that’s actually the purpose of a 

hearing is to share both opinions, but apparently one side only 
wants their opinion heard and not the other. And we’ve actually 
been holding a hearing so we can give the other side the oppor-
tunity for them to actually state their opinions, but instead they 
want to just make statements about the fairness or unfairness of 
this hearing, which is rather shameful. 

Mr. Kovacs, I just have two questions for you, and then take as 
much time as you want, and then I’ll yield the rest of my time to 
the chairman. But I just heard Professor Percival state that there 
has been no change between the Bush administration and the 
Obama administration with respect to the EPA. Can you recall who 
in the Bush administration said that there was a plan to crucify 
regulated industries? Do you know what I am referring to? 

Mr. KOVACS. Yes, sir. 
Mr. LABRADOR. Can you explain what the change has been be-

tween the Bush administration and the Obama administration? 
Mr. KOVACS. Well, certainly the—let’s take a step back as I an-

swer this. And to make it very clear, we’re not here to argue that 
we want to eliminate citizen suits or what is mandatory and what 
is discretionary. We’re here to say that as the EPA begins to exer-
cise its discretion as to whether to sue or not, that the impacted 
parties need a seat at the table. And by a seat, we don’t mean sit-
ting there and negotiating, but when the environmental group and 
the EPA come to that understanding, before it is filed with the 
court and has a court order attached to it, did it go out for com-
ment. And if there is an impact on the—on the regulated commu-
nity, that they have a right to use intervention within that court. 

Right now the regulated community is locked out of that process. 
And so what happens, as I explained in my opening statement, is 
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once the decision is made, the chances—and there is a court order, 
the chances of reversing that are virtually nil through the process. 
That decision has been made. 

So when you get into asking the question, how have things been 
different, the issue of sue and settle has been around for decades, 
and that’s why you have the Meese memo. The Reagan administra-
tion looked at it and said, this is not a process that the government 
should be actively involved in because it’s—it’s ceding the discre-
tion of the agency to private groups, who then, because of the con-
sent decree, literally have an involvement in that issue forever. 
And just the comment was made before where you have to go back 
to the environmental group to change the deadlines. 

The private party actually by contract gets a right. Let me repeat 
this. The private party by contract gets a right to be part of the 
supervision, not the regulator community, and, frankly, EPA cedes 
its authority. 

So what has changed is although you had sue-and-settle agree-
ments going on for decades, right now you have, as the chairman 
mentioned in his opening, somewhere around 60 of them. And 
they’re filed—like in regional haze that William Yeatman was talk-
ing about, the States of Oklahoma, North Dakota, and New Mexico 
were involved, but the lawsuit was brought in Oakland, California. 

And so the first notice that they—that the States and the attor-
ney generals and the Governor had was when the settlement agree-
ment was actually entered and approved by the courts, and then 
they got notice. So what’s changed is it’s gone from a few a year 
to being the policy of the administration. That’s the change. And 
that’s the 60 of them that you have. 

And in some of these instances, to give you an idea of how broad 
they are, there was one in Oakland, California—seems to be a pop-
ular court—where there are actually 28 rules that were subject to 
1 consent decree regulating two-thirds of the industries in the 
United States. 

Mr. LABRADOR. Excellent. And I liked some of your comments. 
You said that the decision has already been made, that there has 
been no opportunity to be heard, but yet this hearing has been 
called a kangaroo court. I find that really fascinating. 

As you know, the Endangered Species Act is often the premise 
to these sue-and-settle rulemakings. Last week I was in a different 
hearing, Natural Resources hearing, and we heard testimony that 
the EP—that the ESA actually creates jobs. And in your experi-
ence, how does the ESA actually create jobs? 

Mr. KOVACS. Well, I always go back to Milton Friedman’s com-
ment when he was—he was in China one time, and he was asking 
why they were building a dam with shovels, and the Chinese re-
plied, well, that’s what the regulations call for, because we are try-
ing to create jobs through—in essence through regulation. And 
Friedman’s remark was, well, if that’s the case, why don’t you just 
use spoons? You’ll create more. 

So the purpose of a regulation should be to undertake and to 
achieve what Congress intends of the—the public interest. And in, 
for example, the Endangered Species, I think, you know, you do 
have a situation where you are going to have more boots on the 
ground, you’re going to have more inspectors, you’re going to have 
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more government paperwork, you’re going to have more petitions 
for protection. You’re going to create jobs there, but the key is you 
lose; you lose jobs because the land that’s impacted, and if you go 
into some of the energy issues, in many instances is so vast that 
you’ve taken large areas of the United States out of development. 

And that’s why I keep on going back to the Bureau of Labor Sta-
tistics displaced workers. When a regulation comes in, it impacts 
a specific industry. Whether it be coal, cement, logging, we’ve got 
a lot of instances of that. And maybe jobs are created in Wash-
ington, D.C., but the jobs that are lost in Pennsylvania or New 
Mexico are not the same, are not—are not—these people do not get 
the jobs in Washington, D.C. And it’s the community that’s dis-
placed. And I keep on coming back. These are real workers who are 
really displaced, whose families are displaced, whose communities 
are harmed. And that doesn’t mean that jobs aren’t created some-
where else. They might be. But that community has been harmed 
by that regulation. 

Mr. LABRADOR. Thank you. 
Mr. Chairman, I—it has been my experience as a practicing at-

torney for 15 years, and just watching and observing, you know, 
debates, that when you can’t debate the facts, you resort to ad 
hominem attacks. 

You’re one of the people I respect the most here in Congress. 
You’ve been one of the most fair individuals. And to come here this 
morning and listen to two different members of the minority attack 
you personally has been pretty distasteful. I thought I was just 
coming to a regular hearing, actually a pretty boring hearing, I 
thought that it was going to be. But maybe what we should do is 
see if the opinions of the chairman or the opinions of the ranking 
member prevail after having a full and fair hearing this morning. 

I yield back. 
Mr. CONNOLLY. Mr. Chairman. 
Mr. LANKFORD. This is—just a moment. I will definitely yield to 

you. 
This is what makes America a great country is that we do have 

divergent opinions, and all opinions are open here. Of all places, in 
the House of Representatives, every opinion should be heard on 
that one. And with that, I’d be honored to yield to the ranking 
member. 

Mr. CONNOLLY. Mr. Chairman, I want to directly respond to my 
colleague. 

No ad hominem attack was made against Mr. Lankford. My re-
marks were strictly limited to the nature of this hearing. 

Mr. LABRADOR. He is the chairman. 
Mr. CONNOLLY. He may be. I am the ranking member of the com-

mittee. I still don’t like the hearing, and I am entitled to not like 
the hearing. 

I have never cast a negative word about Mr. Lankford. In fact, 
we have worked well together. I consider him a friend. And I would 
ask you to withdraw those words, because no ad hominem attack 
was ever made against Mr. Lankford in this hearing. 

Mr. LABRADOR. Before you got here, Mr. Connolly, this was called 
a kangaroo court by a member of your party. You came in, and you 

VerDate Aug 31 2005 10:53 Nov 02, 2012 Jkt 000000 PO 00000 Frm 00098 Fmt 6633 Sfmt 6633 C:\DOCS\76368.TXT APRIL



95 

had some pretty distasteful statements about this. So I—I came 
this morning to hear both sides and—— 

Mr. CONNOLLY. Mr. Labrador, I can’t, any more than you can— 
you can’t take responsibility for other members of your party. I can 
take responsibility for my remarks. I think you would agree, since 
you pointed out you practiced law for 15 years, so pretend you’re 
in a courtroom. 

What you heard from the ranking member of this subcommittee 
was a critique of the intellectual foundation of this hearing and a 
critique of the nature of the title of this hearing that I consider to 
be intellectually dishonest. None of that had anything to do with 
Mr. Lankford as a person or as the chairman of the committee 
other than I don’t—I don’t like the judgment exercised. But it’s not 
about him personally. Would you not agree? 

Mr. LABRADOR. We can agree to disagree. Thank you. 
Mr. CONNOLLY. Mr. Chairman, I would have hoped my colleague 

would have given me the courtesy of acknowledging no ad 
hominem attack was made against you by this Member. 

Mr. LABRADOR. I have no further comments. I just made my com-
ments because I—I was surprised by the nature of the attacks from 
your side. But we don’t need to debate this. 

Mr. CONNOLLY. Well, Mr. Chairman, a charge was made that an 
ad hominem attack was made. I would point out to Mr. Labrador 
there are actually rules in the House of Representatives about ad 
hominem attacks. 

Mr. KELLY. Mr. Chairman, could I ask for regular order, please? 
Mr. LANKFORD. We do need to move on, Mr. Connolly. I am going 

to do a quick round here and would be honored to be able to yield 
you time in that time just to be able to allow all voices to be heard, 
all opinions to be heard. 

Mr. CONNOLLY. I would have thought a point of personal privi-
lege would have been respected, Mr. Chairman. 

Mr. LANKFORD. Well, it has been. 
I would like just to do a 3-minute round here of questions so we 

can do some follow-up on it and get a chance to pull some things 
together. 

I would also like to submit for the record, ask unanimous con-
sent, a letter from the Association of Builders and Contractors. 
They make a statement in this letter. With that, so ordered. 

It says, when settlements are agreed to, they’re often—they often 
mandate that rulemakings go forward and frequently establish ar-
bitrary timeframes for completion without stakeholder review or 
public comment. And they continue on from there. 

Where this originated from was over the past year and a half, 
and multiple hearings and multiple settings that I have been in, 
I have heard members in leadership and individuals who work 
with the EPA say to me, we have to do that because the court or-
dered us to do that. They couldn’t point to a specific piece. It was 
a court order that mandated us to do that. 

So it started me on a journey to go back and start to pull some 
of these court orders and to say, where did that court order come 
from, and exactly what did they order? What I found is many of 
these consent decrees did not order them directly to take a specific 
action; it ordered them to review policy, as is appropriate, if it had 
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not been reviewed, and it was a mandatory responsibility. But then 
they took that statement of it has to be reviewed and greatly ex-
panded where it would go and then hid behind the statement, ‘‘We 
were ordered by a court to do that.’’ 

We were also—new policies were created. The NSPS, as Mr. 
Kelly mentioned before, where it went from new construction to 
now existing construction, that’s entirely new policy that’s been 
created by—without public comment, without input in the stake-
holders. That’s something uniquely different than we’re just cre-
ating some sort of regulation, running it through the Administra-
tive Procedures Act; now we’re creating new policy based on the 
consent decree. That’s a giant shift in what has occurred. 

There are also moments where outside litigants are placed in au-
thority over States, or States are not given primacy to make a deci-
sion. Now they have to request permission of a litigant, and the 
States were not given the opportunity to be at the table. What we 
have is a situation where the people that are affected by it do not 
have the opportunity to actually address their grievance. They 
don’t have an opportunity to be able to express that unless they 
have a court case, unless they go through a process and try to re-
verse something, which is difficult to do. As Attorney General Pru-
itt mentioned before we are currently in the tenth circuit in Okla-
homa and just had a stay because it was extended too far. It was 
a case gone too far. 

Now, that is very difficult when you’re planning for a power 
plant construction that is incredibly expensive and very capital in-
tensive, now you don’t know what the rules are. And at any mo-
ment they could shift, and you have to sue and countersue and try 
to work through the process, all the time planning on a billion-dol-
lar construction project. This creates instability. 

We have a stable process for this, and the concern is that we’re 
shifting away from that stable process, and we’re now creating reg-
ulations based on preferences and based on a consent decree with-
out the appropriate people at the table. And I’m simply asking the 
question, who sets the timelines, who comes up with this, who has 
the opportunity to actually speak and comment into these issues, 
and shouldn’t it be the people that are affected. 

With that, I would like to recognize Mr. Connolly for 3 minutes. 
Mr. CONNOLLY. Mr. Chairman, I have no questions for this 

panel. 
Mr. LANKFORD. Mr. Kelly. 
Mr. KELLY. I thank the chairman. 
And, Mr. Martella, I want to go back to this, because I think 

what the chairman is hitting on is something that’s very critical 
here. Of course, it looks—the court’s only accepting the parties’ 
agreement to settle and not adjudicating whether the EPA’s legal 
position is correct, and I think that goes to the crux of the problem. 

Now, we can tap dance around all of the other issues, but the 
truth of the matter is when we change, and there’s a new adminis-
tration that comes in, they also have the ability to appoint to these 
different agencies the structure of it and how it’s going to go for-
ward. So if I have an agenda in place, what I do is I place into ef-
fect people who are going to go along with my agenda, and then 
I tell them, you know what, we got a problem, we can’t legislate 
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it, could you possibly take us to court, sue us, and then we’ll settle 
out of court, and then it will become law without the judiciary sys-
tem? So please explain that to people, because I think that’s where 
we’re missing the point today. 

Mr. MARTELLA. And I think, you know, that’ the contrast be-
tween what our democratic system, you know, wants and then 
what is happening in some cases. Our system is all about trans-
parency, that—the notion that government leaders are not going 
into back rooms with a subset of folks who are interested by things. 
It’s all about public participation, that everyone has an equal role 
to play in a process, and it’s about having an opportunity to chal-
lenge things in court. 

I think some of the examples you’ve heard today, again, we’re not 
here to say settlements are bad things. What we’re worried about 
is when we don’t have that level playing field of transparency and 
public participation. 

And just to give you one more example, back to NSPS, when 
EPA entered the consent decree with NGOs, there were other par-
ties in the litigation. Trade associations had intervened, and in 
order to intervene in a case, it’s not automatic. You have to prove 
to a court that you’re adversely impacted, you could be adversely 
impacted by this case. And then the court says, okay, you could be 
harmed here, so I’m going to give you a right to participate. 

The concern with the NSPS is despite the fact the court had al-
ready found those parties could be adversely impacted, they were 
at no point part of the settlement discussions. They were never 
brought into the room. And that’s what, to me, I think, is kind of 
the fundamental flaw I have with our notion of transparency and 
public participation. 

Mr. KELLY. And I’ve got to tell you, when I’m back home in west-
ern Pennsylvania—the thing about the American people, they trust 
us so much with the process, and they have great faith in the proc-
ess until they find out they’ve been gamed. 

Mr. MARTELLA. Right. 
Mr. KELLY. And so if I can effectively structure a situation to 

come out with the answer that I need or that I want and somehow 
do an end run, it’s not what made America great. And I think 
that’s the thing that frustrates us all. And when we look at why 
people are losing faith in the way the Federal Government works, 
it is because we have been able to take what was there and avail-
able to us, and tools that were supposed to be there for all people, 
and we have gamed them by people who know how to maneuver. 

And I got to tell you, it is deeply disappointing to me to sit and 
watch this and have it come down to something that it was never 
supposed to. It has morphed into something entirely different than 
what the American people believe, what they have faith in, and 
what the Founders started off with to begin. And that’s where it 
comes to—the wheels come off of it. 

And I appreciate what you have done. And I know that this 
agreement came about because it was legislation that was defeated. 
So when the legislation went down, we found a way to game it and 
do a settlement that becomes law without everybody being at the 
table. As I said earlier, if you’re not at the table, you’re on the 
menu. And I’m telling you right now that we are being gamed to 
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a point where no wonder the American people are losing faith in 
the people they have sent to represent them. So I thank you. 

I yield back, Mr. Chairman, and I thank you for your patience. 
And thank you for calling this hearing. It is essential that the peo-
ple of the United States—not the people who are in the Beltway 
understand how to game it, but the people of the United States un-
derstand that they do have their day in court, and they should 
have been heard. And when they find out there was an out-of-court 
settlement made, that just rubs them the wrong way. And you 
know what? It doesn’t pass the smell test. 

Mr. LANKFORD. I would like to thank the witnesses for being 
here today. This is a very important issue, and this is something 
that has to be resolved. 

One of the things this committee has responsibility for is process, 
make sure process is followed. We also have a responsibility of 
dealing with the relationship between the States and cities, coun-
ties and the Federal Government. And it is essential that the 
States, cities, counties do their responsibility and the Federal Gov-
ernment does theirs. And you do bring things to light, and I appre-
ciate all opinions coming out and being able to be shared today. 
And we will continue on a process of this Congress checking into 
these issues to make sure that we continue to follow through. So, 
thank you. 

With that, the committee stands adjourned. 
[Whereupon, at 10:20 a.m., the subcommittee was adjourned.] 
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112TH CONGRESS 
1ST SESSION H. R. 1446 
To amend title 31, United States Code, to provide for transparency of 

payments made from the Judgment Fund. 

IN THE HOUSE OF REPRESENTATIVES 

APRIL 8, 2011 

Mr. ISSA introduced the following bill; which was referred to the Committee 

on the Judiciary 

A BILL 
To amend title 31, United States Code, to provide for 

transparency of payments made from the Judgment Fund. 

Be it enacted by the Senate and House of Representa-1

tives of the United States of America in Congress assembled, 2

SECTION 1. SHORT TITLE. 3

This Act may be cited as the ‘‘Judgment Fund 4

Transparency Act of 2011’’. 5

SEC. 2. JUDGMENT FUND TRANSPARENCY. 6

(a) TRANSPARENCY REQUIREMENT.—Section 1304 7

of title 31, United States Code, is amended by adding at 8

the end the following new subsection: 9
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‘‘(d) The Secretary of the Treasury shall make avail-1

able to the public on a website the following information 2

with regard to any payment made under this section, un-3

less the disclosure of such information is otherwise prohib-4

ited by law or court order: 5

‘‘(1) The name of the plaintiff or claimant. 6

‘‘(2) The name of the counsel for the plaintiff 7

or claimant. 8

‘‘(3) The name of the agency that submitted 9

the claim. 10

‘‘(4) A brief description of the facts that gave 11

rise to the claim. 12

‘‘(5) The amount paid representing principal, 13

attorney fees, and interest, if applicable.’’. 14

(b) IMPLEMENTATION.—The Secretary of the Treas-15

ury shall implement section 1304(d) of title 31, United 16

States Code, as added by subsection (a), beginning not 17

later than 60 days after the date of the enactment of this 18

Act. 19

Æ 
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112TH CONGRESS 
2D SESSION H. R. 3862 

To impose certain limitations on consent decrees and settlement agreements 

by agencies that require the agencies to take regulatory action in accord-

ance with the terms thereof, and for other purposes. 

IN THE HOUSE OF REPRESENTATIVES 

FEBRUARY 1, 2012 

Mr. QUAYLE (for himself, Mr. COBLE, and Mr. ROSS of Florida) introduced 

the following bill; which was referred to the Committee on the Judiciary 

A BILL 
To impose certain limitations on consent decrees and settle-

ment agreements by agencies that require the agencies 

to take regulatory action in accordance with the terms 

thereof, and for other purposes. 

Be it enacted by the Senate and House of Representa-1

tives of the United States of America in Congress assembled, 2

SECTION 1. SHORT TITLE. 3

This Act may be cited as the ‘‘Sunshine for Regu-4

latory Decrees and Settlements Act of 2012’’. 5

SEC. 2. CONSENT DECREE AND SETTLEMENT REFORM. 6

(a) APPLICATION.—The provisions of this section 7

apply in the case of— 8
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(1) a consent decree or settlement agreement in 1

an action to compel agency action alleged to be un-2

lawfully withheld or unreasonably delayed that per-3

tains to a regulatory action that affects the rights of 4

private parties other than the plaintiff or the rights 5

of State or local governments— 6

(A) brought under chapter 7 of title 5, 7

United States Code; or 8

(B) brought under any other statute au-9

thorizing such an action; and 10

(2) any other consent decree or settlement 11

agreement that requires agency action that pertains 12

to a regulatory action that affects the rights of pri-13

vate parties other than the plaintiff or the rights of 14

State or local governments. 15

(b) IN GENERAL.—In the case of an action to be re-16

solved by a consent decree or a settlement agreement de-17

scribed in paragraph (1), the following shall apply: 18

(1) The complaint in the action, the consent de-19

cree or settlement agreement, and any award of at-20

torneys’ fees or costs shall be published, including 21

electronically, in a readily accessible manner. 22

(2) Until the conclusion of an opportunity for 23

affected parties to intervene in the action, a party 24

may not file with the court a motion for a consent 25
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decree or to dismiss the case pursuant to a settle-1

ment agreement. 2

(3) In considering a motion to intervene by any 3

party that would be affected by the agency action in 4

dispute, the court shall presume, subject to rebuttal, 5

that the interests of that party would not be rep-6

resented adequately by the current parties to the ac-7

tion. 8

(4) If the court grants a motion to intervene in 9

the action, the court shall refer the action to its me-10

diation program or a magistrate judge to facilitate 11

settlement discussions, which shall include the plain-12

tiff, the defendant agency, and the intervenors. 13

(5) The defendant agency shall publish any pro-14

posed consent decree or settlement agreement for 15

public comment before filing it with the court, allow-16

ing comment on any issue related to the matters al-17

leged in the complaint or addressed or affected by 18

the consent decree or settlement agreement. 19

(6) The defendant agency shall— 20

(A) respond to public comments received 21

under paragraph (5); and 22

(B) when moving that the court enter the 23

consent decree or for dismissal pursuant to the 24

settlement agreement— 25
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(i) submit to the court a summary of 1

the public comments and agency responses; 2

(ii) certify the administrative record 3

of the notice and comment proceeding to 4

the court; and 5

(iii) make that record fully accessible 6

to the court. 7

(7) The court shall include in the judicial 8

record the administrative record certified by the 9

agency under paragraph (6). 10

(8) If the consent decree or settlement agree-11

ment requires an agency action by a date certain, 12

the agency shall, when moving for entry of the con-13

sent decree or dismissal based on the settlement 14

agreement— 15

(A) inform the court of any uncompleted 16

mandatory duties to take regulatory action that 17

the decree or agreement does not address; 18

(B) how the decree or agreement, if ap-19

proved, would affect the discharge of those du-20

ties; and 21

(C) why the decree’s or agreement’s effects 22

on the order in which the agency discharges its 23

mandatory duties is in the public interest. 24
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(9) The court shall presume, subject to rebut-1

tal, that it is proper to allow amicus participation by 2

any party who filed public comments on the consent 3

decree or settlement agreement during the court’s 4

consideration of a motion to enter the decree or dis-5

miss the case on the basis of the agreement. 6

(10) The court shall ensure that the proposed 7

consent decree or settlement agreement allow suffi-8

cient time and procedure for the agency to comply 9

with chapter 5 of title 5, United States Code, and 10

other applicable statutes that govern rule making 11

and, unless contrary to the public interest, the provi-12

sions of any executive orders that govern rule mak-13

ing. 14

(11) The defendant agency may, at its discre-15

tion, hold a public hearing on whether to enter into 16

the consent decree or settlement agreement. If such 17

a hearing is held, then, in accordance with para-18

graph (6), a summary of the proceedings and certifi-19

cation of the hearing record shall be provided to the 20

court, access to the hearing record shall be given to 21

the court, and the full hearing record shall be in-22

cluded in the judicial record. 23

(12) The Attorney General, in cases litigated by 24

the Department of Justice, or the head of the de-25
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fendant Federal agency, in cases litigated independ-1

ently by that agency, shall certify to the court his 2

or her approval of any proposed consent decree or 3

settlement agreement that contains any of the fol-4

lowing terms— 5

(A) in the case of a consent decree, terms 6

that— 7

(i) convert into mandatory duties the 8

otherwise discretionary authorities of an 9

agency to propose, promulgate, revise or 10

amend regulations; 11

(ii) commit the agency to expend 12

funds that Congress has not appropriated 13

and that have not been budgeted for the 14

action in question, or commit an agency to 15

seek a particular appropriation or budget 16

authorization; 17

(iii) divest the agency of discretion 18

committed to it by Congress or the Con-19

stitution, whether such discretionary power 20

was granted to respond to changing cir-21

cumstances, to make policy or managerial 22

choices, or to protect the rights of third 23

parties; or 24
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(iv) otherwise afford relief that the 1

court could not enter on its own authority 2

upon a final judgment in the litigation; or 3

(B) in the case of a settlement agreement, 4

terms that— 5

(i) interfere with the agency’s author-6

ity to revise, amend, or issue rules through 7

the procedures set forth in chapter 5 of 8

title 5, United States Code, or any other 9

statute or executive order prescribing rule 10

making procedures for rule makings that 11

are the subject of the settlement agree-12

ment; 13

(ii) commit the agency to expend 14

funds that Congress has not appropriated 15

and that have not been budgeted for the 16

action in question; or 17

(iii) provide a remedy for the agency’s 18

failure to comply with the terms of the set-19

tlement agreement other than the revival 20

of the action resolved by the settlement 21

agreement, if the agreement commits the 22

agency to exercise its discretion in a par-23

ticular way and such discretionary power 24

was committed to the agency by Congress 25
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or the Constitution to respond to changing 1

circumstances, to make policy or manage-2

rial choices, or to protect the rights of 3

third parties. 4

(c) ANNUAL REPORTS.—Each agency shall submit an 5

annual report to Congress on the number, identity, and 6

content of complaints, consent decrees and settlement 7

agreements described in paragraph (1) for that year, and 8

any awards of attorneys fees or costs in actions resolved 9

by such decrees or agreements. 10

SEC. 3. MOTIONS TO MODIFY CONSENT DECREES. 11

When a defendant agency moves the court to modify 12

a previously entered consent decree described under sec-13

tion 2 and the basis of the motion is that the terms of 14

the decree are no longer fully in the public interest due 15

to the agency’s obligations to fulfill other duties or due 16

to changed facts and circumstances, the court shall review 17

the motion and the consent decree de novo. 18

SEC. 4. EFFECTIVE DATE. 19

The provisions of this Act apply to any covered con-20

sent decree or settlement agreement proposed to a court 21

after the date of enactment of this Act. 22

Æ 
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II 

112TH CONGRESS 
2D SESSION S. 3382 

To impose certain limitations on consent decrees and settlement agreements 

by agencies that require the agencies to take regulatory action in accord-

ance with the terms thereof, and for other purposes. 

IN THE SENATE OF THE UNITED STATES 

JULY 12, 2012 

Mr. GRASSLEY (for himself, Mr. KYL, Mr. CORNYN, Mr. LEE, Mr. PAUL, and 

Mr. COBURN) introduced the following bill; which was read twice and re-

ferred to the Committee on the Judiciary 

A BILL 
To impose certain limitations on consent decrees and settle-

ment agreements by agencies that require the agencies 

to take regulatory action in accordance with the terms 

thereof, and for other purposes. 

Be it enacted by the Senate and House of Representa-1

tives of the United States of America in Congress assembled, 2

SECTION 1. SHORT TITLE. 3

This Act may be cited as the ‘‘Sunshine for Regu-4

latory Decrees and Settlements Act of 2012’’. 5

SEC. 2. DEFINITIONS. 6

In this Act— 7
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(1) the terms ‘‘agency’’ and ‘‘agency action’’ 1

have the meanings given those terms under section 2

551 of title 5, United States Code; 3

(2) the term ‘‘covered civil action’’ means a civil 4

action— 5

(A) seeking to compel agency action; 6

(B) alleging that the agency is unlawfully 7

withholding or unreasonably delaying an agency 8

action relating to a regulatory action that would 9

affect the rights of— 10

(i) private persons other than the per-11

son bringing the action; or 12

(ii) a State, local, or tribal govern-13

ment; and 14

(C) brought under— 15

(i) chapter 7 of title 5, United States 16

Code; or 17

(ii) any other statute authorizing such 18

an action; and 19

(3) the term ‘‘covered settlement agreement’’ 20

means— 21

(A) a consent decree or settlement agree-22

ment entered into in a covered civil action; and 23

(B) any other consent decree or settlement 24

agreement that requires agency action relating 25
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to a regulatory action that affects the rights 1

of— 2

(i) private persons other than the per-3

son bringing the action; or 4

(ii) a State, local, or tribal govern-5

ment. 6

SEC. 3. CONSENT DECREE AND SETTLEMENT REFORM. 7

(a) PLEADINGS AND PRELIMINARY MATTERS.—In 8

any covered civil action— 9

(1) the agency against which the covered civil 10

action is brought shall publish the complaint in a 11

readily accessible manner, including by making the 12

complaint available online; and 13

(2) a party may not make a motion for entry 14

of a consent decree or to dismiss the covered civil ac-15

tion pursuant to a settlement agreement until after 16

the end of the period during which a person may in-17

tervene. 18

(b) INTERVENTION.— 19

(1) REBUTTABLE PRESUMPTION.—In consid-20

ering a motion to intervene in a covered civil action 21

by a person who alleges that the agency action in 22

dispute would affect the person, the court shall pre-23

sume, subject to rebuttal, that the interests of the 24
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person would not be represented adequately by the 1

existing parties to the covered civil action. 2

(2) STATE, LOCAL, AND TRIBAL GOVERN-3

MENTS.—In considering a motion to intervene in a 4

covered civil action by a State, local, or tribal gov-5

ernment, the court shall take due account of whether 6

the movant— 7

(A) administers jointly with an agency that 8

is a defendant in the covered civil action the 9

statutory provisions that give rise to the regu-10

latory action to which the covered civil action 11

relates; or 12

(B) administers an authority under State, 13

local, or tribal law that would be preempted by 14

the regulatory action to which the covered civil 15

action relates. 16

(c) SETTLEMENT NEGOTIATIONS.—Efforts to settle 17

a covered civil action shall— 18

(1) be conducted pursuant to the mediation or 19

alternative dispute resolution program of the court 20

or by a district judge other than the presiding judge, 21

magistrate judge, or special master, as determined 22

appropriate by the presiding judge; and 23

(2) include any party that intervenes in the cov-24

ered civil action. 25
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(d) PUBLICATION OF AND COMMENT ON COVERED 1

SETTLEMENT AGREEMENTS.— 2

(1) IN GENERAL.—Not later than 60 days be-3

fore the date on which a covered settlement agree-4

ment is filed with a court, the agency seeking to 5

enter the covered settlement agreement shall publish 6

in the Federal Register and online— 7

(A) the proposed covered settlement agree-8

ment; and 9

(B) a statement providing— 10

(i) the statutory basis for the covered 11

settlement agreement; and 12

(ii) a description of the terms of the 13

covered settlement agreement, including 14

whether it provides for the award of attor-15

neys’ fees or costs and, if so, the basis for 16

including the award. 17

(2) PUBLIC COMMENT.— 18

(A) IN GENERAL.—An agency seeking to 19

enter a covered settlement agreement shall ac-20

cept public comment during the period de-21

scribed in paragraph (1) on any issue relating 22

to the matters alleged in the complaint in the 23

covered civil action or addressed or affected by 24

the proposed covered settlement agreement. 25
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(B) RESPONSE TO COMMENTS.—An agency 1

shall respond to any comment received under 2

subparagraph (A). 3

(C) SUBMISSIONS TO COURT.—When mov-4

ing that the court enter a proposed covered set-5

tlement agreement or for dismissal pursuant to 6

a proposed covered settlement agreement, an 7

agency shall— 8

(i) inform the court of the statutory 9

basis for the proposed covered settlement 10

agreement and its terms; 11

(ii) submit to the court a summary of 12

the comments received under subparagraph 13

(A) and the response of the agency to the 14

comments; 15

(iii) submit to the court a certified 16

index of the administrative record of the 17

notice and comment proceeding; and 18

(iv) make the administrative record 19

described in clause (iii) fully accessible to 20

the court. 21

(D) INCLUSION IN RECORD.—The court 22

shall include in the court record for a civil ac-23

tion the certified index of the administrative 24
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record submitted by an agency under subpara-1

graph (C)(iii). 2

(3) PUBLIC HEARINGS PERMITTED.— 3

(A) IN GENERAL.—After providing notice 4

in the Federal Register and online, an agency 5

may hold a public hearing regarding whether to 6

enter into a proposed covered settlement agree-7

ment. 8

(B) RECORD.—If an agency holds a public 9

hearing under subparagraph (A)— 10

(i) the agency shall— 11

(I) submit to the court a sum-12

mary of the proceedings; 13

(II) submit to the court a cer-14

tified index of the hearing record; and 15

(III) provide access to the hear-16

ing record to the court; and 17

(ii) the full hearing record shall be in-18

cluded in the court record. 19

(4) MANDATORY DEADLINES.—If a proposed 20

covered settlement agreement requires an agency ac-21

tion by a date certain, the agency shall, when mov-22

ing for entry of the covered settlement agreement or 23

dismissal based on the covered settlement agree-24

ment, inform the court of— 25
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(A) any required regulatory action the 1

agency has not taken that the covered settle-2

ment agreement does not address; 3

(B) how the covered settlement agreement, 4

if approved, would affect the discharge of the 5

duties described in subparagraph (A); and 6

(C) why the effects of the covered settle-7

ment agreement on the manner in which the 8

agency discharges its duties is in the public in-9

terest. 10

(e) SUBMISSION BY THE GOVERNMENT.— 11

(1) IN GENERAL.—For any proposed covered 12

settlement agreement that contains a term described 13

in paragraph (2), the Attorney General or, if the 14

matter is being litigated independently by an agency, 15

the head of the agency shall submit to the court a 16

certification that the Attorney General or head of 17

the agency approves the proposed covered settlement 18

agreement. The Attorney General or head of the 19

agency shall personally sign any certification sub-20

mitted under this paragraph. 21

(2) TERMS.—A term described in this para-22

graph is— 23

(A) in the case of a consent decree, a term 24

that— 25
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(i) converts into a duty a discre-1

tionary authority of an agency to propose, 2

promulgate, revise, or amend regulations; 3

(ii) commits an agency to expend 4

funds that have not been appropriated and 5

that have not been budgeted for the civil 6

action in question; 7

(iii) commits an agency to seek a par-8

ticular appropriation or budget authoriza-9

tion; 10

(iv) divests an agency of discretion 11

committed to the agency by statute or the 12

Constitution of the United States, without 13

regard to whether the discretion was 14

granted to respond to changing cir-15

cumstances, to make policy or managerial 16

choices, or to protect the rights of third 17

parties; or 18

(v) otherwise affords relief that the 19

court could not enter under its own au-20

thority upon a final judgment in the civil 21

action; or 22

(B) in the case of a covered settlement 23

agreement other than a consent decree, a term 24

that— 25
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(i) interferes with the authority of an 1

agency to revise, amend, or issue rules 2

under the procedures under chapter 5 of 3

title 5, United States Code, or any other 4

statute or Executive order prescribing rule-5

making procedures for a rulemaking that 6

is the subject of the covered settlement 7

agreement; 8

(ii) commits the agency to expend 9

funds that have not been appropriated and 10

that have not been budgeted for the civil 11

action in question; or 12

(iii) for a covered settlement agree-13

ment that commits the agency to exercise 14

in a particular way discretion which was 15

committed to the agency by statute or the 16

Constitution of the United States to re-17

spond to changing circumstances, to make 18

policy or managerial choices, or to protect 19

the rights of third parties, provides a rem-20

edy for a failure by the agency to comply 21

with the terms of the covered settlement 22

agreement other than the revival of the 23

civil action resolved by the covered settle-24

ment agreement. 25

VerDate Mar 15 2010 03:22 Jul 13, 2012 Jkt 019200 PO 00000 Frm 00010 Fmt 6652 Sfmt 6201 E:\BILLS\S3382.IS S3382rf
re

de
ric

k 
on

 D
S

K
6V

P
T

V
N

1P
R

O
D

 w
ith

 B
IL

LS



11 

•S 3382 IS

(f) REVIEW BY COURT.— 1

(1) AMICUS.—A court considering a proposed 2

covered settlement agreement shall presume, subject 3

to rebuttal, that it is proper to allow amicus partici-4

pation relating to the covered settlement agreement 5

by any person who filed public comments on the cov-6

ered settlement agreement under subsection (d)(2). 7

(2) REVIEW OF DEADLINES.— 8

(A) PROPOSED CONSENT DECREES.—For 9

a proposed covered settlement agreement that is 10

a consent decree, a court shall not approve the 11

covered settlement agreement unless the pro-12

posed covered settlement agreement allows suf-13

ficient time and incorporates adequate proce-14

dures for the agency to comply with chapter 5 15

of title 5, United States Code, and other appli-16

cable statutes that govern rulemaking and, un-17

less contrary to the public interest, the provi-18

sions of any Executive order that governs rule-19

making. 20

(B) OTHER SETTLEMENT AGREEMENTS.— 21

For a proposed covered settlement agreement 22

other than a consent decree, a court shall en-23

sure that the covered settlement agreement al-24

lows sufficient time and incorporates adequate 25
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procedures for the agency to comply with chap-1

ter 5 of title 5, United States Code, and other 2

applicable statutes that govern rulemaking and, 3

unless contrary to the public interest, the provi-4

sions of any Executive order that governs rule-5

making. 6

(g) ANNUAL REPORTS.—Each agency shall submit to 7

Congress an annual report that, for the year covered by 8

the report, includes— 9

(1) the number, identity, and content of covered 10

civil actions brought against and covered settlement 11

agreements entered by the agency; and 12

(2) a description of the statutory basis for— 13

(A) each covered settlement agreement en-14

tered by the agency; and 15

(B) any award of attorneys fees or costs in 16

a civil action resolved by a covered settlement 17

agreement entered by the agency. 18

SEC. 4. MOTIONS TO MODIFY CONSENT DECREES. 19

If an agency moves a court to modify a covered settle-20

ment agreement and the basis of the motion is that the 21

terms of the covered settlement agreement are no longer 22

fully in the public interest due to the obligations of the 23

agency to fulfill other duties or due to changed facts and 24
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circumstances, the court shall review the motion and the 1

covered settlement agreement de novo. 2

SEC. 5. EFFECTIVE DATE. 3

This Act shall apply to— 4

(1) any covered civil action filed on or after the 5

date of enactment of this Act; and 6

(2) any covered settlement agreement proposed 7

to a court on or after the date of enactment of this 8

Act. 9

Æ 
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I 

113TH CONGRESS 
1ST SESSION H. R. 317 
To amend title 31, United States Code, to provide for transparency of 

payments made from the Judgment Fund. 

IN THE HOUSE OF REPRESENTATIVES 

JANUARY 18, 2013 

Mr. GARDNER (for himself, Mrs. LUMMIS, Mr. GRIFFIN of Arkansas, Mr. 

COLE, Mr. AMODEI, Mr. BENISHEK, Mr. THOMPSON of Pennsylvania, 

Mr. GRAVES of Missouri, Mr. STEWART, Mr. GOSAR, Mr. CHABOT, Mr. 

TIPTON, and Mr. BISHOP of Utah) introduced the following bill; which 

was referred to the Committee on the Judiciary 

A BILL 
To amend title 31, United States Code, to provide for 

transparency of payments made from the Judgment Fund. 

Be it enacted by the Senate and House of Representa-1

tives of the United States of America in Congress assembled, 2

SECTION 1. SHORT TITLE. 3

This Act may be cited as the ‘‘Judgment Fund 4

Transparency Act of 2013’’. 5

SEC. 2. JUDGMENT FUND TRANSPARENCY. 6

(a) TRANSPARENCY REQUIREMENT.—Section 1304 7

of title 31, United States Code, is amended by adding at 8

the end the following new subsection: 9
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‘‘(d) Unless the disclosure of such information is oth-1

erwise prohibited by law or court order, the Secretary of 2

the Treasury shall make available to the public on a 3

website, as soon as practicable but not later than 30 days 4

after a payment under this section is tendered, the fol-5

lowing information with regard to that payment: 6

‘‘(1) The name of the specific Federal agency 7

or entity whose actions gave rise to the claim or 8

judgment. 9

‘‘(2) The name of the plaintiff or claimant. 10

‘‘(3) The name of counsel for the plaintiff or 11

claimant. 12

‘‘(4) The amount paid representing principal li-13

ability, and any amounts paid representing any an-14

cillary liability, including attorney fees, costs, and 15

interest. 16

‘‘(5) A brief description of the facts that gave 17

rise to the claim. 18

‘‘(6) A copy of the original or amended com-19

plaint or written claim, and any written answer 20

given by the Federal Government to that complaint 21

or claim. 22

‘‘(7) A copy of the final action by a court re-23

garding the claim (whether by decree, approval of 24
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settlement, or otherwise), or of the settlement agree-1

ment in any action not involving a court. 2

‘‘(8) The name of the agency that submitted 3

the claim.’’. 4

(b) IMPLEMENTATION.—The Secretary of the Treas-5

ury shall implement the amendment made by this section 6

beginning not later than 60 days after the date of the en-7

actment of this Act. 8

Æ 
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Friday, January 21, 2011 

Title 3— 

The President 

Executive Order 13563 of January 18, 2011 

Improving Regulation and Regulatory Review 

By the authority vested in me as President by the Constitution and the 
laws of the United States of America, and in order to improve regulation 
and regulatory review, it is hereby ordered as follows: 

Section 1. General Principles of Regulation. (a) Our regulatory system must 
protect public health, welfare, safety, and our environment while promoting 
economic growth, innovation, competitiveness, and job creation. It must 
be based on the best available science. It must allow for public participation 
and an open exchange of ideas. It must promote predictability and reduce 
uncertainty. It must identify and use the best, most innovative, and least 
burdensome tools for achieving regulatory ends. It must take into account 
benefits and costs, both quantitative and qualitative. It must ensure that 
regulations are accessible, consistent, written in plain language, and easy 
to understand. It must measure, and seek to improve, the actual results 
of regulatory requirements. 

(b) This order is supplemental to and reaffirms the principles, structures, 
and definitions governing contemporary regulatory review that were estab-
lished in Executive Order 12866 of September 30, 1993. As stated in that 
Executive Order and to the extent permitted by law, each agency must, 
among other things: (1) propose or adopt a regulation only upon a reasoned 
determination that its benefits justify its costs (recognizing that some benefits 
and costs are difficult to quantify); (2) tailor its regulations to impose the 
least burden on society, consistent with obtaining regulatory objectives, taking 
into account, among other things, and to the extent practicable, the costs 
of cumulative regulations; (3) select, in choosing among alternative regulatory 
approaches, those approaches that maximize net benefits (including potential 
economic, environmental, public health and safety, and other advantages; 
distributive impacts; and equity); (4) to the extent feasible, specify perform-
ance objectives, rather than specifying the behavior or manner of compliance 
that regulated entities must adopt; and (5) identify and assess available 
alternatives to direct regulation, including providing economic incentives 
to encourage the desired behavior, such as user fees or marketable permits, 
or providing information upon which choices can be made by the public. 

(c) In applying these principles, each agency is directed to use the best 
available techniques to quantify anticipated present and future benefits and 
costs as accurately as possible. Where appropriate and permitted by law, 
each agency may consider (and discuss qualitatively) values that are difficult 
or impossible to quantify, including equity, human dignity, fairness, and 
distributive impacts. 
Sec. 2. Public Participation. (a) Regulations shall be adopted through a 
process that involves public participation. To that end, regulations shall 
be based, to the extent feasible and consistent with law, on the open exchange 
of information and perspectives among State, local, and tribal officials, ex-
perts in relevant disciplines, affected stakeholders in the private sector, 
and the public as a whole. 

(b) To promote that open exchange, each agency, consistent with Executive 
Order 12866 and other applicable legal requirements, shall endeavor to 
provide the public with an opportunity to participate in the regulatory 
process. To the extent feasible and permitted by law, each agency shall 
afford the public a meaningful opportunity to comment through the Internet 
on any proposed regulation, with a comment period that should generally 
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be at least 60 days. To the extent feasible and permitted by law, each 
agency shall also provide, for both proposed and final rules, timely online 
access to the rulemaking docket on regulations.gov, including relevant sci-
entific and technical findings, in an open format that can be easily searched 
and downloaded. For proposed rules, such access shall include, to the 
extent feasible and permitted by law, an opportunity for public comment 
on all pertinent parts of the rulemaking docket, including relevant scientific 
and technical findings. 

(c) Before issuing a notice of proposed rulemaking, each agency, where 
feasible and appropriate, shall seek the views of those who are likely to 
be affected, including those who are likely to benefit from and those who 
are potentially subject to such rulemaking. 

Sec. 3. Integration and Innovation. Some sectors and industries face a signifi-
cant number of regulatory requirements, some of which may be redundant, 
inconsistent, or overlapping. Greater coordination across agencies could re-
duce these requirements, thus reducing costs and simplifying and harmo-
nizing rules. In developing regulatory actions and identifying appropriate 
approaches, each agency shall attempt to promote such coordination, sim-
plification, and harmonization. Each agency shall also seek to identify, as 
appropriate, means to achieve regulatory goals that are designed to promote 
innovation. 

Sec. 4. Flexible Approaches. Where relevant, feasible, and consistent with 
regulatory objectives, and to the extent permitted by law, each agency shall 
identify and consider regulatory approaches that reduce burdens and main-
tain flexibility and freedom of choice for the public. These approaches 
include warnings, appropriate default rules, and disclosure requirements 
as well as provision of information to the public in a form that is clear 
and intelligible. 

Sec. 5. Science. Consistent with the President’s Memorandum for the Heads 
of Executive Departments and Agencies, ‘‘Scientific Integrity’’ (March 9, 2009), 
and its implementing guidance, each agency shall ensure the objectivity 
of any scientific and technological information and processes used to support 
the agency’s regulatory actions. 

Sec. 6. Retrospective Analyses of Existing Rules. (a) To facilitate the periodic 
review of existing significant regulations, agencies shall consider how best 
to promote retrospective analysis of rules that may be outmoded, ineffective, 
insufficient, or excessively burdensome, and to modify, streamline, expand, 
or repeal them in accordance with what has been learned. Such retrospective 
analyses, including supporting data, should be released online whenever 
possible. 

(b) Within 120 days of the date of this order, each agency shall develop 
and submit to the Office of Information and Regulatory Affairs a preliminary 
plan, consistent with law and its resources and regulatory priorities, under 
which the agency will periodically review its existing significant regulations 
to determine whether any such regulations should be modified, streamlined, 
expanded, or repealed so as to make the agency’s regulatory program more 
effective or less burdensome in achieving the regulatory objectives. 

Sec. 7. General Provisions. (a) For purposes of this order, ‘‘agency’’ shall 
have the meaning set forth in section 3(b) of Executive Order 12866. 

(b) Nothing in this order shall be construed to impair or otherwise affect: 

(i) authority granted by law to a department or agency, or the head 
thereof; or 

(ii) functions of the Director of the Office of Management and Budget 
relating to budgetary, administrative, or legislative proposals. 

(c) This order shall be implemented consistent with applicable law and 
subject to the availability of appropriations. 
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(d) This order is not intended to, and does not, create any right or 
benefit, substantive or procedural, enforceable at law or in equity by any 
party against the United States, its departments, agencies, or entities, its 
officers, employees, or agents, or any other person. 

THE WHITE HOUSE, 
January 18, 2011. 

[FR Doc. 2011–1385 

Filed 1–20–11; 8:45 am] 

Billing code 3195–W1–P 
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6560-50-P  

ENVIRONMENTAL PROTECTION AGENCY  

40 CFR Part 52  

[EPA-HQ-OAR-2012-0322; FRL-xxxx-x]  

RIN 2060-AR68  

State Implementation Plans: Response to Petition for Rulemaking; Findings of 
Substantial Inadequacy; and SIP Calls to Amend Provisions Applying to Excess 

Emissions During Periods of Startup, Shutdown, and Malfunction  
  

AGENCY: Environmental Protection Agency (EPA).  

ACTION: Proposed rule.  

SUMMARY: The EPA is proposing to take action on a petition for rulemaking filed by 

the Sierra Club with the EPA Administrator on June 30, 2011 (the Petition). The Petition 

includes interrelated requests concerning the treatment of excess emissions in state rules 

by sources during periods of startup, shutdown, or malfunction (SSM). The EPA is 

proposing to grant in part and to deny in part the request in the Petition to rescind its 

policy interpreting the Clean Air Act (CAA) to allow states to have appropriately drawn 

state implementation plan (SIP) provisions that provide affirmative defenses to monetary 

penalties for violations during periods of SSM. The EPA is also proposing either to grant 

or to deny the Petition with respect to the specific existing SIP provisions related to SSM 

in each of 39 states identified by the Petitioner as inconsistent with the CAA. Further, for 

each of those states where the EPA proposes to grant the Petition concerning specific 

provisions, the EPA also proposes to find that the existing SIP provision is substantially 

inadequate to meet CAA requirements and thus under CAA authority proposes a "SIP 

call." For those states for which the EPA proposes a SIP call, the EPA also proposes a 
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number of small entities. Courts have interpreted the RFA to require a regulatory 

flexibility analysis only when small entities will be subject to the requirements of the 

rule. See, e.g., Michigan v. EPA, 213 F.3d 663 (D.C. Cir. 2000); Mid-Tex Elec. Co-op, 

Inc. v. FERC, 773 F.2d 327 (D.C. Cir. 1985). This proposed rule will not impose any 

requirements on small entities. Instead, the proposed action merely reiterates the EPA's 

interpretation of the statutory requirements of the CAA. To the extent that the EPA 

proposes to grant the Petition and thus proposes to issue a SIP call to a state under CAA 

section 110(k)(5), the EPA is only proposing an action that requires the state to revise its 

SIP to comply with existing requirements of the CAA. The EPA's action, therefore, 

would leave to states the choice of how to revise the SIP provision in question to make it 

consistent with CAA requirements and determining, among other things, which of the 

several lawful approaches to the treatment of excess emissions during SSM events will be 

applied to particular sources. We continue to be interested in the potential impacts of the 

proposed rule on small entities and welcome comments on issues related to such impacts.  

D. Unfunded Mandates Reform Act  

This rule does not contain a federal mandate that may result in expenditures of 

$100 million or more for state, local, and tribal governments, in the aggregate, or the 

private sector in any one year. The action may impose a duty on certain state 

governments to meet their existing obligations to revise their SIPs to comply with CAA 

requirements, but with lesser expenditures. The only costs of this action would be those 

associated with preparation and submission of a SIP revision by those states for which the 

EPA issues a SIP call. Thus, this rule is not subject to the requirements of sections 202 or 

205 of UMRA.  

Comment [A21]: A number of commenters 
expressed concern that the rule may impose 
unfunded mandates on states.  As EPA states, “the 
action may impose a duty on certain state 
governments to meet their existing obligations to 
revise their SIPS to comply with CAA requirement,” 
and asserts that, “the only costs of this action would 
be those associated with preparation and submission 
of a SIP revision by those states for which the EPA 
issues a SIP call.  Given that EPA proposes to issue 
SIP calls for 36 of the 39 states, some commenters 
maintain that these states will be required to impose 
new requirements on facilities in order to comply 
with EPA’s new interpretation of CAA obligations 
contained in this rule.  
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This rule is also not subject to the requirements of section 203 of UMRA because 

it contains no regulatory requirements that might significantly or uniquely affect small 

governments. The regulatory requirements of this action would apply only to the states 

for which the EPA issues a SIP call. To the extent that such states allow local air districts 

or planning organizations to implement portions of the state's obligation under the CAA, 

the regulatory requirements of this action would not significantly or uniquely affect small 

governments because those governments have already undertaken the obligation to 

comply with the CAA.  

E. Executive Order 13132 – Federalism  

This action does not have federalism implications. It will not have substantial 

direct effects on the states, on the relationship between the national government and the 

states, or on the distribution of power and responsibilities among the various levels of 

government, as specified in Executive Order 13132 because it will simply maintain the 

relationship and the distribution of power between the EPA and the states as established 

by the CAA. The proposed SIP calls are required by the CAA because the EPA is 

proposing to find that the current SIPs of the affected states are substantially inadequate 

to meet fundamental CAA requirements. In addition, the effects on the states will not be 

substantial because where a SIP call is finalized for a state, the SIP call will require the 

affected state to submit only those revisions necessary to address the SIP deficiencies and 

applicable CAA requirements. Thus, Executive Order 13132 does not apply to this 

action.  

In the spirit of Executive Order 13132, and consistent with the EPA policy to 

promote communications between the EPA and state and local governments, the EPA 

Comment [A22]: Has EPA analyzed whether this 
effect could be considered substantial?   



Comments of Alabama Power Company 
 

To the United States Environmental Protection Agency 
 
 

State Implementation Plans: Response to Petition for Rulemaking; Findings of 
Substantial Inadequacy; and SIP Calls to Amend Provisions Applying to Excess 

Emissions During Periods of Startup, Shutdown, and Malfunction; Proposed Rule 
 
 

78 Fed. Reg. 12,460 (February 22, 2013) 
Docket ID No. EPA-HQ-OAR-2012-0322 

 

 

 

Exhibit 19 

  



1901 Sixth Avenue North • Suite 1500 • P.O. Box 306 (35201) • Birmingham, AL 35203-4642 www.balch.com 

BALCH 
& B INGHAM L LP 

February 8, 2013 

VIA SUBMISSION@ FOIAONLINE.REGULATIONS.GOV 
VIA CERTIFIED MAIL 

National Freedom of Information Officer 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW (2822T) 
Washington, D.C. 20460 

Re: Freedom of Information Act Request 

Dear National FOIA Officer: 

M. TALMADGE SIMPSON 
t: (205) 226-3453 
e: tsimpson@balch.com 

Please accept this request for information pursuant to the Freedom of Information Act, 5 
U.S.C. § 552 ("FOIA") and the U.S. Environmental Protection Agency's ("EPA") FOIA regulations at 
40 C.F.R. Part 2. Please also note that while the scope of this FOIA request may include responsive 
agency records located in EPA offices outside of EPA's Headquarters ("Headquarters"), this request 
is intended to include only those records located at Headquarters and/or in the possession of 
Headquarters personnel. Similar, but separate FOIA requests are being filed with other EPA offices in 
the interest of administrative efficiency. In addition, and also in the interest of administrative 
efficiency, this FOIA request is initially being filed with Headquarters and all EPA regional offices from 
which I am seeking information via the Federal Government's FOIAOnline system, with courtesy hard 
copies to follow by way of United States mail. 

This FOIA request seeks information, as described in greater detail below, regarding EPA's 
policy concerning provisions of State Implementation Plans ("SIPs") which exclude excess emissions 
during periods of "startup, shutdown, and malfunction" ("SSM")1 from compliance obligations or 
enforcement actions, pursuant to the Clean Air Act, 42 U.S.C. § 7401, et seq. ("CAA" or the "Act"). 
Specifically, this request seeks information pertaining to (1) any final, proposed, or planned "SIP call" 
by EPA under Section 110 of the Act, 42 U.S.C. § 7410, concerning one or more SSM exclusions in 
any State SIP; or (2) any EPA final , proposed, or planned disapproval- in whole or in part-of a 
State's SIP submittal based in whole or in part on a State's inclusion of one or more SSM exclusions 
in the plan. 

Please include in your response to this FOIA request any and all agency records, regardless 
of form, which contain the following types of information: 

1 For purposes of this request, the term "SSM" also includes any similarly named event, such as, e.g., 
"startup, shutdown, or maintenance." 
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• Final op1mons, orders, notices, determinations, letters of applicability, conclusions, 
analyses, recommendations, and instructions to staff, whether intended for use within 
or outside of EPA, about the exclusion of excess emissions during periods of SSM 
from compliance obligations or enforcement actions under the CAA; 

• Statements of policy and interpretations-which have not been published in the 
Federal Register-about the exclusion of excess emissions during periods of SSM 
from compliance obligations or enforcement actions under the CAA; 

• Data, calculations, modeling, formulas, and any other mathematical computations 
concerning ambient air quality or excess emissions of any "pollutant"- as that term is 
defined under the CAA-from a stationary source during periods of SSM, or 
concerning the ability, performance, or efficacy of any method of controlling excess 
emissions from any such pollutant during periods of SSM; 

• Technical, legal, or policy analyses regarding whether excess emissions during periods 
of SSM in any state interfere with the ability of any state to attain or maintain one or 
more NAAQS; 

• Communications, regardless of form, whether between or among two or more EPA 
employees or involving one or more persons outside of EPA, specifically including but 
not limited to emails and any and all attachments thereto, about the exclusion of 
excess emissions during periods of SSM from compl iance obligations or enforcement 
actions under the CAA, or about whether excess emissions during periods of SSM in 
any state interfere with the ability of any state to attain or maintain one or more 
NAAQS; 

• Any and all records which have previously been disclosed to any person pursuant to an 
information request of any kind, whether in a formal (i.e. litigation or adjudicatory) or 
informal forum, and whether or not the request specifically references FOIA, regarding 
the exclusion of excess emissions during periods of SSM from compliance obligations 
or enforcement actions under the CAA, or regarding whether excess emissions during 
periods of SSM in any state interfere with the ability of any state to attain or maintain 
one or more NAAQS. 

For purposes of this FOIA request, the term "record" has the meaning provided under the 
FOIA, 5 U.S.C. § 552(f)(2), and includes but is not limited to all forms of information provided under 
the Federal Records Act. See 44 U.S.C. § 3301 . In addition, for purposes of this request, the term 
"email" includes any electronic message sent or received by any Headquarters employee, whether 
previously or currently employed, or upon which any such previous or current Headquarters employee 
was carbon copied ("CC") or blind carbon copied ("BCC"). This includes any and all emails involving 
any Headquarters employee "alias" or personal email accounts, as well as the official ".gov" accounts. 
This also includes any and all emails sent to, received by, or which CC or BCC any person not 
employed by EPA. 

1252325.1 
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believe that the requested information is not exempt from FOIA's mandatory disclosure 
requirements. However, should EPA maintain that one or more responsive records are exempt and 
that discretionary disclosure is inappropriate, please provide a description of each such record and 
the basis for EPA's assertion that the information is exempt under FOIA. 

I am willing to pay the fees associated with this request up to $500.00 without further 
authorization. Should the fees reach this amount, please contact me immediately to discuss further 
cost assurance beyond this amount. I am willing to accept records reproduced in electronic format 
should doing so decrease the time or cost to reproduce the records. Should you have any questions 
or the need to clarify any aspect of this request, please contact me immediately so as to not delay the 
processing of my request. My telephone number is (205) 226-3453 and email is 
tsimpson@balch.com. 

Sincerely, 

??ff;:p 
Tal Simpson 

1151325.1 
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BALCH 
& BINGHAM LLP 

TAL SIMPSON 
t: (205) 226-3453 
e: tsimpson@balch.com 

March 22, 2013 

VIA E-MAIL (LORANG.PHIL@EPA.GOV) 

Mr. Philip A. Lorang 
Associate Director of Air Quality Policy 
Office of Air Quality Planning and Standards 
U.S. Environmental Protection Agency 
109 T.W. Alexander Drive 
Research Triangle Park, NC 27709 

Re: SSM FOIA Request 

Dear Phil: 

This a follow-up to our phone call on March 6, 2013, where we discussed my Freedom of 
Information Act ("FOIA") request for EPA records concerning its policies and actions relating to 
exclusions of excess emissions during periods of startup, shutdown, and malfunction ("SSM FOIA 
Request"). On behalf of the EPA, you and your colleagues provided us with estimates as to the time 
and costs necessary for EPA to complete its response to the SSM FOIA Request and suggested 
several ways in which I could narrow the scope of the request to facilitate EPA's response. Thus, 
generally speaking, the three primary topics we discussed were ( 1) timeline; (2) costs; and (3) 
narrowing the scope of the request. As a recap, I have summarized below my understanding of the 
topics we discussed on that phone call. In addition, below each topic or sub-topic summary, I have 
provided my response. 

1. Timeline 

EPA estimates and proposes a timeline of approximately eight (8) weeks to complete its 
response to the SSM FOIA Request, which would set EPA's response completion time at 
approximately May 17, 2013.1 EPA also suggested that within this timeframe, records could be 

1 FOIA provides a deadline of 20 days (excluding weekends and legal holidays) beginning from "the date on 
which the request is first received by the appropriate component of the agency, but in any event [beginning] not 
later than ten days after the request is first received by any component of the agency that is designated in the 
agency's regulations ... to receive requests." 5 U.S.C. § 552(a)(6)(A). The SSM FOIA Request is dated 
February 8, 2013, was received by EPA no later than the following Monday, February 11, 2013, and was last 
assigned to the "appropriate component" of EPA on February 13, 2013. Therefore, the 20-day FOIA timeline 
would put the original deadline at approximately March 14, 2013. However, the original due date assigned by 
EPA to the SSM FOIA Request was March 26, 2013, due to the request apparently not being "perfected" by 
EPA until February 26, 2013. 
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produced on a rolling basis based on my priorities, where appropriate. EPA recommended that I not 
authorize EPA to begin working on its response plan until we have decided on the various questions 
and suggestions raised by EPA on the phone call. We agreed that EPA should wait until it has 
received our answers before starting its response. 

Response: I agree to EPA's proposed extension and estimated timeline to complete its 
response. I · also agree that a rolling production of records would be helpful. Therefore, please 
produce records on a rolling basis whenever EPA has determined that the records may be released, 
to the extent that records can be reasonably grouped together in stages, and to the extent that doing 
so does not significantly reduce the overall efficiency or significantly increase the cost of EPA's 
response. 

2. Costs 

EPA estimates that a complete response to the SSM FOIA Request will cost between $13,000 
and $14,000. EPA explained that its proposed response plan would involve approximately 100 EPA 
employees nationwide, approximately 60% of which work in the regional offices, with approximately 
40% being located in the headquarters offices. The majority of the fees would cover the time spent 
searching for and reviewing responsive records, and a small percentage of the fees would cover the 
reproduction of the records to be produced. EPA suggested that they will produce records via thumb 
drives and compact discs to the greatest extent practicable but can provide hard copies if preferred. 
EPA also stated that it would likely upload at least some of the produced records on the FOIAOnline 
website. At the time of the phone call, I had authorized a total of $2,300 in fees across the ten 
regional offices and headquarters. EPA advised that this amount of fees would yield an incomplete 
and fragmented response. · 

Response: I agree to increase the level of cost assurance up to $14,000 without further 
authorization. If and when EPA's response approaches this amount, please contact me immediately 
to discuss further authorization. Additionally, to expedite EPA's response, I further agree to receive 
records in the cheapest and most convenient form available, including electronic records being 
provided on thumb drives or compact discs. 

3. Narrowing the Scope 

EPA requested that I narrow the scope of the SSM FOIA Request and suggested several 
ways in which this can be accomplished. Each suggestion is summarized and responded to 
individually. 

1257401.1 

a. Removing altogether, or in the alternative. tailoring, the request for information regarding 
· any "planned" State Implementation Plan ("SIP") call or SIP disapproval. Currently, the 
SSM FOIA request seeks information pertaining to "any final, proposed, or planned 'SIP 
call"' and information pertaining to any "final, proposed, or planned disapproval-in whole 
or in part-of a state's SIP submittal[.]" See SSM FOIA Request at 1, 1{2. EPA stated that 
including any "planned" SIP action makes this request too broad because a "planned" 
action could include a wide range of records made at various stages of EPA's 
consideration of such an action, including mere "ideas" that never materialized into an 
action or proposed action. · 
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Response: I agree to exclude records pertaining to any SIP consideration which never 
made it to the proposed rulemaking stage. However, for those actions which eventually 
materialized into a proposed rulemaking (including those that progressed into a final 
rulemaking), I am requesting all such related records, including those made or prepared 
during the "planning" stages of the action or proposed action. 

b. Date Limitations. EPA noted that SSM provisions date back to the 1970s, and requested 
that the SSM FOIA Request be limited as to a beginning date. EPA suggested a number 
of alternatives for this beginning date, including the date of Sierra Club's petition (June 30, 
2011); the date of the Utah SSM SIP Call (November 19, 2010), the date of the Colorado 
SIP action (2006), or EPA's most recent comprehensive SSM policy memorandum (1999). 

Response: As indicated by the original SSM FOIA Request, the scope of EPA records 
which I seek extends well beyond those directly related to the February 22, 2013 proposed 
SIP Call, and indeed well beyond the records directly related to either of the two other 
specific SSM-related SIP actions suggested by EPA as possible benchmarks. In its most 
recent proposed SIP call, EPA discusses its "longstanding" policy on SSM provision and 
frequently cites or refers to EPA policy memoranda prepared in 1982, 1983, 1999, and 
2001. Therefore, I believe that EPA records dating back to and relating to those policy 
memoranda are likely to provide a great deal of insight on EPA's policies. While the more 
recent EPA records are likely to support EPA's proposed SIP call, I am also interested in 
the older records which may not necessarily support that action or EPA's current SSM 
policy, . as such records are nonetheless likely to be informative and useful in 
understanding EPA's policies. 

However, while I am interested in EPA records dating back to the earliest iterations of 
EPA's policy on SSM provisions, I understand and agree with EPA that limiting the scope 
of the request by date can reduce the time and costs of EPA's response. · As we have 
previously discussed, I need to receive EPA records as soon as possible to aid in my 
client's efforts to provide public comments on the proposed rulemaking. Therefore, I agree 
that the SSM FOIA Request can initially be limited to those records dating back to January 
1, 1998, in order to include relevant records made or developed leading up to the 1999 
policy memorandum. In addition, because I am still very interested in earlier records, I will 
reserve the right to expand that time frame further back to include records related to the 
earlier policy memoranda at a later time. 

c. SSM Provisions in Other Areas of Clean Air Act Regulation. EPA suggested that the SSM 
FOIA Request be limited to just those records in the SIP-action context, to the exclusion of 
records related to EPA's policy on SSM provisions in other areas of CAA regulation, such 
as New Source Performance Standards ("NSPS") and hazardous air pollutants ("HAP"). 

Response: As explained above, I am interested in records beyond those directly related to 
and supportive of EPA's recent SIP actions. Much of EPA's SIP-related records have 
already been compiled by EPA in support of its rulemaking; however, agency records 
related to EPA's SSM policies in these other areas of regulation are also likely to provide 
valuable insight. The purpose of the SSM FOIA Request is to obtain additional relevant 
information beyond that which EPA has already explained and provided as part of its 
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rulemaking; therefore, limiting the scope of the request as suggested by EPA would not be 
helpful or appropriate to serve that purpose. Thus, I am unable to agree with EPA's 
suggestion to limit the SSM FOIA Request in this manner. 

d. Limiting the scope of "final opinions." "instructions to staff." and similar types of records to 
only those involving EPA management rather than all EPA staff. 

Response: I agree to generally limit the scope of the SSM FOIA Request with respect to 
purely internal EPA records (i.e. communications, opinions, memoranda, etc., within an 
EPA office) to just those involving (1) one or more EPA employees from the level of 
Section Chief-or its approximately equivalent position to the extent it varies between 
regions and offices-and above; and/or (2) one or more persons considered to be a 
regional or staff expert in the relevant subject matter. In addition, I want to be sure to 
include within the scope of the SSM FOIA Request certain types of records regardless of 
the level of employees involved, including records (1) between a headquarters office and a 
regional office, (2) between regional offices, (3) between different headquarters offices, 
and (4) between EPA and any person or party outside of EPA. 

e. Limiting the scope to "final" statements of policy, interpretations. and similar records, to the 
exclusion of "draft" versions of these documents. 

Response: I agree to this limitation. 

f. Excluding all documents provided on the rulemaking docket or otherwise publicly available, 
either through EPA's website, or through publication in the Federal Register. 

Response: I agree to this limitation. 

Conclusion 

It is my understanding that the above items constitute the full range of topics discussed on our 
phone call which require an answer in order for EPA to proceed with its response to the SSM FOIA 
Request. However, if I have omitted anything necessary for EPA's response to continue, or should 
you have any questions about any of my responses, please contact me immediately to resolve any 
such omissions or questions. 

Sincerely, 

Jff~ 
Tal S1mpson 

1257401.1 
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The President 

Memorandum of January 21, 2009 

Freedom of Information Act 

Memorandum for the Heads of Executive Departments and Agencies 

A democracy requires accountability, and accountability requires trans-
parency. As Justice Louis Brandeis wrote, ‘‘sunlight is said to be the best 
of disinfectants.’’ In our democracy, the Freedom of Information Act (FOIA), 
which encourages accountability through transparency, is the most prominent 
expression of a profound national commitment to ensuring an open Govern-
ment. At the heart of that commitment is the idea that accountability is 
in the interest of the Government and the citizenry alike. 

The Freedom of Information Act should be administered with a clear pre-
sumption: In the face of doubt, openness prevails. The Government should 
not keep information confidential merely because public officials might be 
embarrassed by disclosure, because errors and failures might be revealed, 
or because of speculative or abstract fears. Nondisclosure should never be 
based on an effort to protect the personal interests of Government officials 
at the expense of those they are supposed to serve. In responding to requests 
under the FOIA, executive branch agencies (agencies) should act promptly 
and in a spirit of cooperation, recognizing that such agencies are servants 
of the public. 

All agencies should adopt a presumption in favor of disclosure, in order 
to renew their commitment to the principles embodied in FOIA, and to 
usher in a new era of open Government. The presumption of disclosure 
should be applied to all decisions involving FOIA. 

The presumption of disclosure also means that agencies should take affirma-
tive steps to make information public. They should not wait for specific 
requests from the public. All agencies should use modern technology to 
inform citizens about what is known and done by their Government. Disclo-
sure should be timely. 

I direct the Attorney General to issue new guidelines governing the FOIA 
to the heads of executive departments and agencies, reaffirming the commit-
ment to accountability and transparency, and to publish such guidelines 
in the Federal Register. In doing so, the Attorney General should review 
FOIA reports produced by the agencies under Executive Order 13392 of 
December 14, 2005. I also direct the Director of the Office of Management 
and Budget to update guidance to the agencies to increase and improve 
information dissemination to the public, including through the use of new 
technologies, and to publish such guidance in the Federal Register. 

This memorandum does not create any right or benefit, substantive or proce-
dural, enforceable at law or in equity by any party against the United 
States, its departments, agencies, or entities, its officers, employees, or agents, 
or any other person. 
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The Director of the Office of Management and Budget is hereby authorized 
and directed to publish this memorandum in the Federal Register. 

THE WHITE HOUSE, 
Washington, January 21, 2009 

[FR Doc. E9–1773 

Filed 1–23–09; 11:15 am] 

Billing code 3110–01–P 
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Memo to EPA Employees: Transparency in EPA's Operations 
Memo to EPAEmplo)':les 

DATE: ~rll 23,2009 

SUBJECT: Transparency in EP~s Operations 

FROM: lisa P. Jackson, Administrator 

TO: All EPAEmplo)':les 

• General Principles 

• ~poinlmentCalendars 

• Freedom of Information .Act Policy 

• Rulemaking Proceedings 

• Litigation and Formal Adjudication 

• Contacts with Congress and the Press 

• Communications Generally 

• Conclusion 

In mytastimonybefora the Sanata CommitlBe on Em.ironmentand Public Works and in myJanuary23, 2009, memorandum to all emplo)':las, lelCprassed mycommitmentto 

uphold the wlues of transparency and openness in conducting EPA operations. PresidentObama recenUysaid in a memorandum ID agency heads: "Transparency promotes 

acoountability and provides information for citizens about what their Gowmment is doing. Information maintained by the Federal Gowmment is a national asset" I am asking 

each one of)Ou ID help me ensure EPA operates in full compliance with this principle. 

The success of our environ mental efforts depends on earning and maintaining the trust of the public we ser..e. The American people will not trust us to protect thai r health or 

their emllronmentlftheydo not trust us to be transparent and lnclusl..e In our decision-making. To earn this trust, we mustconductbuslness with the public openly and fairly. 

In 1983, then-Administrator William Ruckelshaus promised thatunderhls leadership, EPA would operate "In a ftshbowl.• I wish to naafllrm this commitment and take the 

opportunity to provide guidelines about how we will ensure transparency in our inleractions with all members of the public. These guidelines ana intended Ill maintain the 

fairness and openness of our operations and thus strengthen public confidence in our decisions. I am nal~ng on EPA emplo)':las to use their good judgment to conduct 

themselws with the openness and integrity that alone can guarantee public trust in EPA 

General Principles 

In all its programs, EPA will provide for the fullest possible public participation in decision-making. This requires nolonlythal EPA remain open and accessible ID those 

representing all points of view, but also that EPAoflices responsible for decisions take allirmatiw steps to solicit the views of those who will be affected by these decisions. This 

includes communities of color, Nati..e Americans, people disproportionately impacted by pollution, small businesses, cities and towns working to meet their environmental 

responsibilities, and others who ha..e been hlstortcallyundarrapresanled In EPA decision-making. EPA will notacoord prhAiegad status to anyspaclallnterast, norwlllltaccept 

any recommendation or proposal without careful, critical, and independent alGIIm ination. 

~poinlm ant Calendars 

To keep the public fully informed ofmycontacts with interested parsons, I haw directed that a working copy of my appointment calendar, showing meetings with members of the 

public, be provided ID the EPAOIIice ofPublicAII'airs, where it will be available to the public each day on the EPA Web site. I also direct other senior ~encyollicials, including the 

Deputy A:lministraiDr, the Assistant AdministraiDrs, and the Regional Adm inistralors, ID make their working appointment calendars available ID the public in a similar fashion. 

Freedom of Information Pd. Policy 

/los President Obama has stated, the Freedom of Information .Act should be administered with a clear presumption that openness prewils. All ~ency personnel should ensure 

that this principle of openness is applied ID the elllent possible when responding to a FOIA request Men agars should giw their staffs and the ~ency's FOIAprofessionals the 
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support needed to satisfyFOIA's transparency requirement in as timely and efficient a manner as possible. In accordance with guidance issued by Attorney General Holder on 

March 19,2009, EPA offices should emrcise their discretion in fawrofdisclosing documents whenewr possible under the FOIA Offices should assert an e)emption to 

disclosure only where the ,.&gencyreasonablyforesees that disclosure would hann an interest protected by an emmption or disclosure is prohibited bylaw. Offices should also 

take steps to make information public on the Agency's Web site without waiting for a request from the public to do so. rv1ore detailed FOIAimplementation procedures will be 

provided in the near future to assist )CU in carrying out this important gowmment responsibility. 

Because EPA is a public regulatory agency and emplo)9rto about 18,000 emplo)Eies, EPAstaffmaycome into possession of certain information that may need to be protected 

from disclosure under FOIA, Including certain contractor business data, trade secrets, or personal prlvacylnformaUon.Aithough the Agency's business Is to be conducted In an 

open and accountable manner, we must also ensure that information entitled to special protection is handled with the u'lrnostcare and in full compliance with all applicable 

laws and regulations. Questions about whether special protections apply to certain information should be directed to the Office of General Counsel's General Law Office. 

Rulemaking Proceedings 

M.lch of EPA's business is conducted through rulemaking. It is crucial that we apply the principles oftransparencyand openness to the rulemaking process. This can only occur 

ifEPAclearlyeJCPiains the basis for its decisions and the information considered by the Agency appears in the rulemaking record. Therefore, each EPAemplo)ee should ensure 

that all written comments regarding a proposed rule received from members of the public, including regulated entities and interested parties, are entered into the rulemaking 

docket 

Robust dialogue with the public enhances the quality of our decisions. EPA offices conducting rulemaking are therefore encouraged to reach out as broadly as possible for the 

\1ews of Interested parUes. However, while EPAmayand often should meet with groups and lndl\1duals, we should aHempt, to the maximum extent pracHcable, to pro\1de all 

interested persons with equal access to EPA In addition, it is essential to ensure that the public receives timely notice, as far as practicable, of information or views that have 

influenced EPA's decisions. This means that EPAemplo)Eies must summarize in writing and place in the rulemaking docket any oral communication during a meeting or 

telephone discussion with a memberofthe public or an interested group that contains significant new facbJal information regarding a proposed rule. 

Questions about how to handle comments and other communications regarding a proposed rule should be directed to the appropriate program office personnel, attome)IS in 

the Office of General Counsel, or regional staff working on the specific rulemaking. 

I am committed to fulfilling President Obama's direction to agency heads to make use of tools and technology to increase oub"each and interaction with the public. Public 

participation in Agencyrulemaking proceedings may take a variety of forms, including public hearings and meetings, workshops, forums, focus groups, SUM)$, roundtables, 

Federal Register notice-and-comment procedures, ad\1sorycommlttee meetings, Informal meeUngs with Interested parUes, Internet-based dialogues, and other opportunities 

for informal dialogue, consistent with applicable legal requirements.! encourage our staff to be creative and innovative in the tools we use to engage the public in our decision­

making. 

Litigation and Formal Adjudication 

EPA is engaged in a wide range of litigation. The conduct of litigation bythe Agency should reflect the principles of fairness and openness that apply to other EPA activities. 

However, we must also protect privileged litigation and enforcement-sensitive information from unauthorized disclosure. Communication with parties inwlved in litigation with 

EPA about that litigation should be through an attorney representing EPA in the case. Program personnel who receive inquiries about pending litigation from persons who are 

not parties to the litigation should consult with an attorney representing EPA in the case before responding. lf)Ou do not know which attome)$ are representing EPA in a specific 

case, contact knowledgeable EPAiaW)Eirs, Including the Office of General Counsel, the Office ofEnforcementand Compliance Assurance, or an Office of Regional Counsel, as 

appropriate. 

Formal adjudications (including certain administratiw penalty proceedings and pesticide cancellation proceedings) are also gowmed by specific requirements that limit 

communications between EPAstaffand interested parties. These limitations appear in the various EPA rules governing those proceedings.lnformation about these rules is 

available from the Office of General Counsel and on the EPA Intranet 

Contacts with Congress and the Press 

EPA often receives requests for records or information from Congress, i.e. the Speaker of the House, the President of the Senate, the Chair of a Committee or Subcommittee 

with jurisdiction over EPA It also receives informal requests from individual members of Congress and their staffs. I recognize the importance of Congressional owrsight and 

encourage our programs to provide Congress with the information necessary to satisfy its oversight and legislatiw interests to the extent possible and consistent with our 

ConsUtutlonal and statutoryobllgaUons. Information requests from Congress should be handled In consultation with managers of the affected EPA programs and our leglslaUw 

affairs staff in the Office of Congressional and Intergovernmental Relations. 

EPA also should be accessible to the press, which performs a vital role in informing the public about EPA's actions.As we respond to press inquiries, the EPA staff should 

respect our internal deliberative processes and strive for accuracy and integrity in our communications. This will ultimately enhance public trust in the Agency. When interacting 

with the press in the performance ofyourofficial duties, please coordinate with the managers of )Our program and media relations experts in the Office of Public Affairs. 

Nothing contained in this memorandum interferes with )OUr right to petition or to furnish information to Congress or a tJemberofCongress, as provided under applicable law, or 

to engage in protected whistleblowing activities. 

Communications Generally 

The Office of Public Affairs pia)$ a central role in shaping the Agency's communications with the public. OPAwill be providing further guidance on how our programs and regions 
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should coordinate with it on the preparation of messaging materials and interactions with the press. 

Condusion 

I have the utmost confidence in the ability of EPA's workforce to promote full public inwlvementand openness in all EPAatrairs.l believe this will enhance the credibility of the 

Pclency, boost public trust in our actions and improve the qualityofourdecisions.ln short, we will let more sunlight into our Pclency.llookforward ID hearing any additional ideas 

)IOU may have on how we can achieve this goal. 

f!e I continue to work with all of)'Ou,l plan ID provide further thoughts on how we can strengthen EPA's public role in serving the needs of the public and adwncing our 

environmental protection mission. 

Last updated on 517/2013 
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