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FINANCIAL INSTITUTIONS
FINANCIAL PRODUCTS & SERVICES
FINANCIAL SERVICES LITIGATION
GAMING
HEALTHCARE
INSURANCE INDUSTRY LITIGATION
INSURANCE INDUSTRY REGULATION
INTELLECTUAL PROPERTY
LABOR & EMPLOYMENT
MERGERS & ACQUISITIONS
NUCLEAR ENERGY
PRODUCTS LIABILITY
PUBLIC FINANCE
REAL ESTATE
REAL PROPERTY /TITLE INSURANCE
LITIGATION
SPORTS AGENCY & REGULATION
STATE AND LOCAL GOVERNMENT
LITIGATION
STATE GOVERNMENTAL RELATIONS
TAX
TECHNOLOGY LAW COUNSELORS
TELECOMMUNICATIONS
WILLS, TRUSTS, ESTATES AND
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UNEMPLOYMENT COMPENSATION CASES
BECOMING AN IMPORTANT BATTLEGROUND

How often do you neglect to adequately defend or respond to a former
employee’s claim for unemployment compensation benefits? Many employers
defend these claims simply because they want to maintain a low insurance rate.
However, the Alabama Supreme Court has given employers another reason to
vigorously defend these claims—the results of an unemployment proceeding can be
the difference between winning and losing a subsequent lawsuit.

In Wal-Mart v. Hepp, employee Peter Hepp filed for unemployment
compensation benefits with the Department of Industrial Relations ("DIR") after
being discharged for alleged misconduct. The DIR denied benefits, and Hepp
appealed the denial to the appeals tribunal, alleging that he was terminated because
he had filed a workers’ compensation claim against Wal-Mart. A hearing was held
on Hepp's appeal. Both Hepp and a representative from Wal- Mart participated in
the hearing. Thereafter, an appeals referee determined that Hepp had been
discharged for “misconduct connected with his work” because Hepp had violated
Wal-Mart's policy. Hepp was disqualified from receiving full benefits.

Subsequently, Hepp brought a retaliatory-discharge lawsuit against Wal-Mart
alleging termination for filing a workers’ compensation claim. The trial court denied
Wal-Mart’s Motion for Summary Judgment, and Wal-Mart appealed the decision to
the Alabama Supreme Court. The Court held that, under the doctrine of collateral
estoppel, Hepp could not bring a retaliatory discharge claim because the DIR had
already determined that Hepp was terminated for misconduct connected with his
work.

The importance of the Hepp decision is clear: successfully defending
unemployment claims can be huge for employers. If an employer prevails, the
former employee may be barred from pursuing a retaliatory discharge action. At the
same time, it can be perilous to attend an unemployment hearing without adequate
preparation. More and more, we are seeing Plaintiff's lawyers attending
unemployment compensation hearing in an effort to prepare for an ensuing lawsuit
alleging retaliation, discrimination or some other employment-related claim. In
essence, plaintiffs’ counsel often use such hearings as depositions, discovering
important information and forcing management representatives to answer questions
under oath. Needless to say, a management representative who is not fully prepared
for such a confrontation may find herself at the mercy of a plaintiff's lawyer and
inadvertently compromising the company’s defense of a significant lawsuit.

Given the increasing importance of unemployment compensation hearings,
we strongly encourage management representative to give adequate thought and
preparation to responding and defending such claims. You may also consider
retaining the services of a lawyer, particularly when there is an EEOC charge
pending or when there is a possibility of a retaliatory discharge suit.
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No representation is made that the quality of legal services to be performed is
greater than the quality of legal services performed by other lawyers.
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